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S e izu re— U n d iv id e d  share of p ro p e r ty  and  d iv id ed  lot as w e ll— P a rtit io n  action  

p en d in g—Final d ecree  en tered — V a lid ity  o f  seizu re— A c t io n  under 
section  247 o f  th e  C i v i l  P r o c e d u re  C od e .

Plaintiff in execution of a decree against the second defendant seized 
on February 24, 1937, an undivided 1 share of a land as well as a divided 
lot of the same land. On May 10, 1937, first defendant claimed the said 
property by deed dated February 2, 1937, and his claim was upheld. 
P la in t i f f  thereupon brought the present 247 action. Prior to February, 
1937, a partition action had been instituted in respect of that land. 
Preliminary decree had been entered'and a date fixed for confirmation 
of the scheme of partition, viz., February 17, 1937, when the scheme was 
confirmed. Final decree was entered and filed on February 25, 1937.

Held, that the final decree having been entered on February 25, 1937. 
the seizure of an undivided share was not valid, because as a result of the 
final decree the second defendant’s title to an undivided share was extin­
guished. Nor was the seizure of the divided lot valid as at the date of 
seizure the divided lot had not come into existence.
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A P P E A L  from  a judgm ent of the District Judge of Colombo.

N . E. W eera sooria , K .C . (w ith  him  J. R. J ayaw a rd a n a ), fo r  first and  
second defendants, appellants.

L . A . R ajapakse, fo r  plaintiff, respondent.
Cur. adv. vu lt.

M arch 10, 1939. K e u n e m a n  J.—

This is an action under section 247 o f the C iv il Procedure Code. The  
present plaintiff has brought action and obtained a decree fo r  money 
in D . C. Colombo, 1,523, against the present second defendant. O n  
February  24, 1937, the Fiscal seized under the decree the right, title, and  
interest of the present second defendant in the fo llow ing property, 
to w it: —

A n  undivided £ share o f the property called M illagahawatta.

A l l  that divided portion m arked letter “ A  ” o f the property M illa ­
gahawatta.

O n  M ay  10, 1937, the first defendant claim ed the said property under  
deed P  3, No. 1,213, dated February  2, 1937, and his claim  w as upheld  
on June 11, 1937. The plaintiff thereupon instituted the present action.

Long  prior to February, 1937, a partition action (D . C. Colombo, 
18,325) had been instituted in respect o f the property M illagahawatta, 
and w as pending in that month. P re lim inary  decree fo r partition had  

already been entered, and the date fixed fo r the consideration of the 
scheme o f partition and the objections thereto. The journal entry o f 
that date reads as fo llow s: —

“ 17.2.37 case called, consideration o f scheme; proctor fo r  33, 34 
and 36th added defenc|£nts accept the scheme. Confirm  scheme.

Final decree 21.4.37 ”.

Im m ediately after that appears the fo llo w in g :—

“ Final decree entered and filed ”.

Copy of motion filed w ith  F inal Decree.

Motion.

“ I  tender herew ith final decree in the above case du ly  d raw n  up  
by  me and signature of the Court and m ove that the same be thereafter 

filed of record.

Colombo, F ebruary  25, 1937 ”.

The final decree has been produced (docum ent D 5 ) and bears the date  
February  17, 1937. But the learned District Judge has held, I  think  
rightly, that though it bears that date, it could not have been signed by  
the Judge prior to Feb ruary  25, 1937.

It seems clear that on February  17, 1937, the only order m ade b y  the 

District Judge w as fo r confirmation of the scheme. N o  order fo r the
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allotment of the divided share to the various parties w as made until the 
signing of the final decree, which did not take place until February 25 
at the earliest.

I  think therefore that w e  must fo llow  the case of G unaw ardena  v. 
S en ev ira tn e' and hold that the final judgm ent w as entered on February  
25 at the earliest.

Under the final decree, the present second defendant who w as the 
plaintiff in the partition action w as allotted the divided portion marked 
lot “ A  ” out of M illagahawatta.

Several points both of fact and law , some of considerable complexity, 
were argued before us. In ter  alia, it w as contended by the respondent 
that the deed P3 which purported to convey to the first defendant the 
share that w ou ld  be allotted to his vendor (the present second defendant) 
in the partition action, w as a mere agreement to convey such share, 
or in the alternative that the deed P3 w as rendered void by  the entering 
of the final decree in the partition action thereafter by virtue of the 
Partition Ordinance. The appellant on the other hand contested the 
finding of the District Judge that the deed P  3 w as executed in fraud  of 
creditors. I  think, however, in the view  I take of the case, that there is no 
necessity for me to decide any of those matters.

It w as incumbent on the plaintiff in this action to establish first of all 
that he had a valid  seizure. H is seizure w as on February 24, 1937, 
and on February  25 or at some later date the final decree in the Partition  
case was entered. W hat effect did this have upon the plaintiff’s seizure 
which w as of an earlier- date?

The seizure (v id e  document P2 ) w as of the right, title, and interest 
o f the defendant in (1) an undivided one-eighth share of the property 
M illagahaw atta and (2 ) the divided portion m arked lot “ A  ” out of 
M illagahawatta. On February  24, 1937, the date of the seizure, the 
partition action w as still pending. It w as certainly open to the present 
plaintiff to seize the undivided one-eighth share of M illagahawatta, 
but at that time the divided lot “ A ” had not come into existence as an 
entity, and I cannot regard the seizure of lot “ A  ” as being a  va lid  
seizure on the date in question.

As regards the seizure of the undivided one-eighth share of M illagaha­
watta, on February  25 the final decree in the partition action w as  
entered. A s a result of that decree, the present second defendant’s title 
to an undivided one-eighth share of the whole corpus of M illagahawatta  
w as extinguished, and an entirely new  title vested in him in respect of 
lot “ A  ”. I  think it results from  this that the seizure o f such right 
and title to an undivided share of M illagahawatta w as not valid  
thereafter.

I f  w e  look at the matter from  another angle, on February  25, when  
the partition decree w as entered, the present second defendant had  
under section 9 of the Partition Ordinance a title to the divided lot “ A  ”, 
which was “ good and conclusive against all persons whatsoever, w hat­
ever right or title they have or claim to have in the said p roperty ”. 
D id  the present plaintiff have before that date a right or claim o f right

» 8 G. L . Weekly 129.
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in the property? I  think he d id have such a right in  virtue o f his seizure, 
and that as a result of the operation o f section 9 of the Ordinance, his 

right w as extinguished.

I m ay add that w here  the Legislature desired that any right already  
existing should be continued in existence, and imposed upon the share  
in severalty allotted to the party, it expressed its m eaning in clear words, 
v id e  section 12 w hich  related to the m ortgage o f undivided shares. 
Such m ortgage w as  preserved and imposed upon the share in  severalty  
given to the party under the partition decree.

The difficulties o f this question have been discussed in J a yew a rd en e  
o n  P artition , p. 299. N o  final opinion on the m atter w as given there. 
I  am certainly in agreem ent w ith  the learned author as to the desirability  
o f sim plifying the procedure so as to cause the least possible inconvenience 
to a bona fide judgm ent-creditor, but I  find it difficult to see that some of 
his suggestions have the sanction of law  at the present time, and the 
learned author has not discussed the difficulty created by  section 9 o f the 

Ordinance.

Tt is to be noted that in the present case the contest is not betw een  the 
judgment-creditor and the judgm ent-debtor, but between the judgm ent- 
creditor and a third party  w ho  claims to have acquired the interest o f the 
judgm ent-debtor. Even if w e  w e re  to hold the seizure to be  still valid, 
it is difficult to hold that it can be executed against anything else but an 
undivided one-eighth share o f lot “ A  ”.

I m ay add that I  can see nothing that prevents a judgm ent-creditor, 
w ho has seized an undivided share o f a property w hich  has subsequently ' 
been the subject of a partition action, from  m aking a fresh seizure o f the  

divided share allotted to his judgm ent-debtor after the final decree has 
been entered.

I think I must hold that the plaintiff has failed  to prove that his 
seizure is valid  at law , and that his action accordingly fails.

I accordingly a llow  the appeal and set aside the judgm ent appealed  
from  and dismiss the plaintiff’s action. To rem ove any doubts which  

m ay exist, I  reserve to the plaintiff the right to raise any objections 
he m ay have as against the deed P3, in the event o f a new  seizure being  
effected o f lot “A  ” at his instance.

As regards costs, the position is not easy. Certain ly  the point now  
taken w as not raised in any p leading or issue, and w h ile  I  think that as a  

point o f la w  it w as  open to the appellant to take it in appeal, it w as  
possible that had the point been taken earlier, the respondent m ay have  
preferred  to w ithdraw  his action, and m ake a new  seizure. In  a ll the 

circumstances I order the respondent to pay to the appellant the costs o f 
appeal, and one-third o f the costs o f the proceedings in the Court 
below.

W ueyewardene J.— I agree.

A p p ea l a llow ed .


