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1937 Present: Mose ley J. and Fernando A.J. 

R U T H I R A REDDIAR v. S U B B A REDDIAR. 

263—D. C. Colombo, 258/ 

Bias—Advocate acting as Judge—Subsequent appearance as Counsel—No 
impropriety—Waiver. 

An advocate as acting District Judge made an order in this action 
giving -the defendants leave to appear and defend. Subsequently he 
appeared as Counsel for the defendant. At a later stage of the action the 
advocate realizing that he had made an order in the case brought it to 
the notice of the Court. The Court directed the advocate to proceed as 
counsel. 

Held, that there was no possibility of bias at the time that the advocate 
acted as judge as he had not then been retained as counsel and that there 
had been no transgression of the rule that justice should manifestly be 
seen to be done. 

Dyson v. Kanagammah (31 N. L. R. 473) referred to ; King v. Sussex 
Justices (L. R. 1924, 1 K. B. 256) distinguished. 

^ A ^ P P E A L from a judgment of the District J u d g e of Colombo. 

Rajapakse (w i th h im Jayawardene), for plaintiff, appellant. 

C. Nagalingam, for defendant, respondent. 
Cur. adv. vult. 
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February 1 , 1 9 3 7 . MOSELEY J.— 

This is a suit b y the plaintiff o n a promissory note g i v e n hir»> b y the two 
defendants . The defendants ra i sed a n u m b e r of de fences i m p u g n i n g 
the val id i ty of the note . O n m o s t of t h e i ssues raised at t h e tr ial the 
learned J u d g e found in favour of the plaintiff, but h e h e l d o n i s sues 1 0 
and 1 1 that the plaintiff w a s a m o n e y lender and had not kept books as 
required by the M o n e y L e n d i n g Ordinance and therefore d i smissed h i s 
act ion. 

T w o grounds of appeal h a v e been urged before us . T h e first i s t h a t t h e 
advocate for the defence , Mr. S. C. S w a n , had prev ious ly acted as Distr ict 
J u d g e and in his capaci ty as such had m a d e an inter locutory order in th i s 
v e r y action g iv ing t h e defendants l e a v e to defend. 

It is not sugges ted that at the t i m e of m a k i n g t h e order Mr. S w a n h a d 
a n y interest i n the act ion a n d i t w a s o n l y after t h e hear ing h a d b e e n i n 
progress for s o m e t i m e that h e appeared i n t h e absence of another 
advocate , and i t w a s h e w h o , real iz ing at a later s tage that h e h a d m a d e 
t h e order referred to, informed t h e Court accordingly . 

T h e learned J u d g e reques ted Mr. S w a n to proceed and a n y oppos i t ion 
there m a y h a v e b e e n o n the part of t h e plaintiff w a s w i t h d r a w n . 

T h e point, I th ink i t m a y sa fe ly be said, w a s w a i v e d a n d that m a y 
account for the re luctance fe l t b y Counse l for t h e appel lant in br ing ing 
t h e mat ter to our not ice . 

Mr. Rajapakse re l ied u p o n an unreported j u d g m e n t of D a l t o n J. in 
S. C. No . 6 3 , C. R. Colombo, N o . 4 0 , 3 9 6 \ t h e facts of w h i c h i n al l mater ia l 
points are o n all fours w i t h those n o w before us . Da l ton J. v i e w e d t h e 
mat ter as a v e r y g r a v e irregular i ty w h i c h m u s t v i t ia te t h e proceedings . 
H e referred to w h a t h e descr ibed as a s imi lar k i n d of case w h i c h c a m e 
before a Div i s iona l Court in England, viz. , the King v. Sussex Justices'. 
In that case the Just ices w h i l e cons ider ing their dec is ion w e r e a t tended 
b y the Just ices ' c lerk w h o h a p p e n e d t o b e a m e m b e r of a firm of Sol ic i tors 
w h o w e r e act ing against the accused in a c iv i l act ion for d a m a g e s aris ing 
out of the s a m e c ircumstances . It w a s asserted that the Jus t i ces , i n 
conv ic t ing the accused, arrived at the ir dec i s ion w i t h o u t consu l t ing the 
c lerk w h o , i n fact, scrupulous ly refrained from referring to t h e case. 
H e w art L.C.J., in the course of h i s judgment , said : — 

" The quest ion, therefore, is no t w h e t h e r in this case t h e d e p u t y c lerk 
m a d e any observat ion or offered a n y crit ic ism w h i c h h e m i g h t n o t 
properly h a v e m a d e or o f fered; the quest ion is w h e t h e r h e w a s so 
re lated to the case in i ts c ivi l aspect, as to b e unfit to act as c lerk to t h e 
Jus t i ces in the cr iminal matter . T h e a n s w e r to that ques t ion d e p e n d s 
not upon w h a t actual ly w a s done but u p o n w h a t m i g h t appear to b e 
done. N o t h i n g is to be done w h i c h creates e v e n a suspic ion that there 
has b e e n an improper interference w i t h the course of just ice ." 

The convic t ion w a s quashed. It w i l l b e observed that in that case the 
clerk, at the t i m e w h e n h e w a s in a pos i t ion to inf luence the just ices , w a s 
a lready an interested party. In the case before u s the posi t ion is en t i re ly 
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different. A t the t ime w h e n Mr. S w a n sat as District Judge he had no 
interest w h a t e v e r in e i ther of the parties to the suit, and it is difficult to 
conceive that it could occur to any one that an impropriety had been or 
might h a v e been committed. 

The crux of the matter is surely the possibility of bias on the part of the 
Judge w h e n the case came before him. Here that possibility did not 
ex is t . 

W e have also been referred to the case of Dyson v. Kanagammah1. In 
that case Jayewardene A.J. cited w i t h apparent approval the judgment 
of Dal ton J., but the learned Act ing Judge w a s evident ly under some 
misconcept ion as to the facts as h e described the case as one " where an 
advocate w h o appeared for one of the parties sat as Judge later and 
made , certain orders ". Had that been the case there could hardly be a 
graver irregularity. 

As , however , the facts are on an entirely different footing, I do not think 
there has been a transgression of the rule, if I may so term it, that justice 
should manifest ly be seen to be done. 

In m y v i ew , therefore, there is no substance in that ground of appeal. 
I w o u l d add that in the case of The King v. Sussex Justices', Hewart 

L.C.J, indicated that, had there b e e n a wa iver he w o u l d have affirmed the 
convict ion. In this case, therefore, e v e n if I had not come to the con­
clusion w h i c h I have , it w o u l d appear that any impropriety has been 
cured by waiver . 

The second ground of appeal is that the Judge w a s wro n g in holding that 
the plaintiff w a s a m o n e y lender. Counsel for the appellant contended 
that the number of loans granted w a s small and that the borrowers 
be longed to a restricted class. It does not seem to m e that either of these 
c ircumstances is necessari ly relevant , nor does the fact that the appellant 
w a s a da iryman negat ive the possibi l i ty of his also being a m o n e y lender. 

In m y opinion, there is ev idence upon w h i c h the learned Judge could 
find that the appel lant w a s in fact a m o n e y lender. 

I wou ld , therefore, dismiss the appeal w i t h costs. 

FERNANDO A.J.—I agree. 
Appeal dismissed. 


