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Agreement between husband and  wife for separalion o menss et thore
and for the payment of ellowanss to wife—Is it enforceabls?—lIs it~
ternsinable at the will of either party ?

Held (Peaema J. dubitenter, but following the docision in. the

wmao of 8opyss o, Soyss'), thet under the Romsn-Daoteh lsw an
agreement botween husband and wifo for & separatice o mensd et

thoro nnd for the payment by the husband to the wife of a
monthly allowance iz coforcesble. :

Scmble, thss such ap agteemcnt is terminable "a¢ the will and
option of either pariy. . ‘

Per Pusmpa J ~.ﬁwre is nothing in the Romsn-Dutch lsw to

prevent married  parsons from lving =opart by mutual  consent,
but the econtinusnce of mutuality in the consent is & condition

precedent % the continnsnce &f the esparation. As  between  the

partics themselvas, however, the ssparation, so long ez it lasts, ir

ellestesl 80 fnr 88 their oivil rights snd responsibilitics are concerned,
but either party mmy tecininate the sitoation by resiling from it.
THE facts appear from the judgment.

.

4. St. V. Jayewardene, for defendant, ﬁppellant.

Samarawictreme, for plaintiff, respondent.
{fur. udr. vuli.
December 16, 1914, Peneina . —

This ic an ackion on an agreement between husband -eod wife
providing for n sepsration « wiensd et thore and for the payment by
the Lusband to the wife of a monihly sllowance for her msintensnce.
The plaintiff sueas for four monthly instalments that bad already
bescoms Jue st the date of action. The question has heén raised
“whether an agreement between husband spd wife for an exize
judicinl separation is valid. As to the validity of such an agreement
under the Roman-Duteh law, in the absence of positive proof by the
party seeking to enlforce it of the fact that at the date of the agree-
ment circumstances existed that would have justified an action for
a judieisi separation o mensd et thoro, I have my doubts, but T shink {
shounld followr the judgment of this Court iv the csse of Soyea v
Boysa.: (No. 229 of 1914) and answer the question in the affirmative.
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‘he next gu.skion 15 whether, nssuming thet the ngreement is 19_&:
vo id, it is nobt termninabls at the will and opfion of either party. I pi.iima J.
a: foolined to think that .6 is, but the question need not bs decided in Sii—
1t 3 coss, because theve is no plea that the agreement was determined "y,
by ks defondant before the instalments of alimony now sued for
be ;ame due. .

{ may add thers is mothing that I know of in the Roman-Dutc
In ¢ to pravent married persons from living spart by mutual cansent
i, any oircusnsiasuces whatsoever. Voet makes express reference
tu the position whea he seys: Si communi conscusu, absque ullo
pi blio@ ewforitatis ant decreti intorventu, conjuges seorsim habitare
constituerint, honorem tamen matrimonii sibi invicem habentes dubium
case non potest. quin nuptiz durent, guas mon coitus sed maritalis
affectus favit {Vos: ad Pund. 24, 2, 19). But the continuence of
the mutuality in the consent, I teke it is a condition precedent to
the continuance of the sepsration. As beiween the parties, the
separation, o long as it lasts, is effectual so far ns their civil tights
and responsibilities ure concerned, but either party ay, I tuke it,
termivate the sitvation by reasiling from it.

T agres with the District Judge that it was competent to the
plaintiff, though o married woman, to sus the dafendant in a case
like this, and I weunld dismiss the appeal with costs.

Saaw J.—

I agree. 1 expvest no opinien on the point raised in the case of
Soysa . Soysa. as it has not been argued before us. The decision
in that case is a very recent one in this Courb, and iz now und:.
apreal fo the Privy Couneil, and X think it would be very inconvenie 1t
not $o follov- it ab the present time.

Affirmed.
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