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1*4* Present : Pereira J. and Shaw J. 

SILVA v. SILVA. 

432—D. 0. Colombo, 39,111. 

Agreement between hwtband and wife for .niiaraliou a mensa et thorn 
Mi for the payment of ettowattee to wife—It it enforceable?—It it 
terminable at the will of cither party ? 

Held (PaaHiBA J . duhitanter, bat following the decision in. the 
case Of Soyta «. Soysai), that under the Itoman-Bateh law an 
agreement between husband and wife for a .separation a mensi e t 
thoro end for tho. payment by the husband to the wife of a 
monthly allowance U enforceable. 

Scmble, that sack an agreement is terminable at the will aad 
option of either party. 

Per PSSBOU JT,~Ifeere is nothing in the Roman-Dutch law to 
prevent mamed persons from living apart by mutual consent, 
but the continuance of mutuality in the consent is a condition 
precedent to the continuance of the separation. As between the 
jisrSica themselves, however, the separation, so long as i t lasts, if-
etfeotsB! eo for as their civil rights and responsibilities are concerned, 
but- either party Jnay terminate tha situation by rcRiling from it. 

fjriEIE facts appear from the judgment. 

A. St. V. Jayewardane, for defendant, appellant. 

Samaravriehreme, for plaintiff, respondent. 
Cur. adz. vult. 

Df^ember 16, 1914. 1'EIIKIKA -I . — 

This it an action on an agreement between husband and wife 
providing for a separation « incneA et thoro and for the payment by 
the husband to the wife of a monthly allowance for her maintenance. 
The plaintiff sues .for four monthly instalments that bad already 
become uue at the date of action. The question has been raised 

' whether an agreement between husband and wife for an extra 
judicial separation is valid. As to the validity of such an agreement 
under the Eoman-Rutch law, in the absence of positive proof by the 
party seeking to enforce it- of the fact that at the date of-the agree­
ment circumstances existed that would have justified an action for 
a judicial separation a mensA et thoro, I have my doubts, but I ihink I 
shonld folio',/ the judgment of this Court in the case of Soysa v 
Sby&i'S- (No. 229 of 1914) and answer the question in the affirmative. 

'1914) 17 N. L R. 3SS. 
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.lie next y-witivM is whether, assuming that the agreement is 1014. 
vr. Id, ift is not terminable at the will and option of either party. I r > , B E I ^ , 
ai iosHned to think tha t . t is, but the question need not be decided in s ^ ~ v 

ti> t esse, because there is no plea that the agreement was determined Silytx 
by iha defendant before the instalments of alimony now sued for 
be same due. 

C may add there is nothing that I know of in the Boman-Dutch 
la t to pravoni: married persons from living apart by mutual consent 
ir, any euottsa&taaces whatsoever. Voet makes express reference 
to the positioa wLsn he says: Si oommuni consennu, absque ullo 
pi bUca vntzriiatis ant decreti interventu, conjuges seorsitn habitare 
constituerint, honorem tamen matrimonii sibi invieem habentes dubium 
esse non potest, quin nuptias durent. qvas nan coitus sed maritalis 
affectus faoii (Voet ad Pand. 24, 2, 19). But the continuance of 
the mutuality in the consent, X take it is a condition precedent to 
the continuance of the separation. As between the parties, the 
separation to long as it lasts, is effectual so far as their civil rights 
and responsibilities are concerned, but either party may, I take it, 
terminate the situation by reailing from it. 

I agree with the District Judge that it was competent to the 
plaintiff, though a married woman, to sue the defendant in a case 
like this, and I would dismiss the appeal with costs. 

S H A W J.— 

I agtee. I express no opinion on the point raised in the case of 
Soysa v. Soysa. as it has not been argued before us. The decision 
in that case is a very recent one in this Court, and is now uiin •. 
appeal to the Privy Council, and I think ib would be very inconvenif it 
nut to fo'-lov it at t-b« present time. 

Affirmed. 


