
22 Sri Lanka Law Reports (2006) 1 Sri L. R.

ALIM A  UM M A 
vs

SIYANERIS

COURT OF APPEAL,
AMARATUNGA, J.,
C. A. 1359/2002
D. C. KURUNEGALA 5538/L 
NOVEMBER 12, 2005

Civil Procedure Code, sections 27, 87(B) and 87( 1 )(3)-Plaintiff absent - Counsel 
and registered attorney present - Dismissal of action under section 87(1) - Is it 
lawful?

On the trial date the plaintiff was absent and her registered attorney and 
counsel were present and were ready to start the plaintiff’s case. The objection 
taken by the defendant that since the plaintiff has failed to appear, the action 
has to be dismissed under section 87(1) was upheld.

The plaintiff moved in revision.

HELD:

(i) In terms of section 24 of the Code, the registered attorney or an attorney 
at law instructed by the registered attorney can represent a party to the 
action in court. If the registered attorney is in court and represents the 
party, that is an appearance for the party even if the party is not physically 
present in court. Court cannot dismiss the action for the absence of the 
party.

APPLICATION in revision from the order of the District Court of Kurunegala. 

Case referred t o :

1. Anandappa Chettiar vs Sanmugam Chettiar (DB) 33 NLR217
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Upati de Almeida with Anna de Almeida for p la in tiff respondent. 
Jacob Joseph fo r defendant respondent

Cur.adv.vult
O ctober 15, 2004 
GAMINI AMARATUNGA, J ,

T h is  is an  ap p lica tio n  to  re v is e  tw o  o rd e rs  m a d e  on  2 6 .0 2 .2 0 0 1  a n d  

2 2 .0 5 .2 0 0 2  b y  th e  D istric t C o u rt o f K u ru n e g a la . T h e  p la in tiff filed  ac tio n  

a g a in s t th e  d e fe n d a n t to  re c o v e r  p o s s e s s io n  of th e  p re m is e s  s h e  h a d  let 
to  th e  d e fe n d a n t. T h e  pos itio n  of th e  d e fe n d a n t w a s  th a t th e  p ro p e rty  

b e lo n g e d  to  h im  b y v irtu re  of p re s c rip tiv e  p o s s e s s io n . A fte r  is s u e s  w e re  

fra m e d  th e  trial w a s  fixed  fo r 2 6 .0 2 .2 0 0 1 .  O n  th a t d a y  th e  p la in tiff d id  n o t 
a tte n d  but h e r re g is te re d  a tto rn e y  a n d  c o u n s e l re p re s e n te d  h e r in co u rt. 
T h e  p la in tiff’s w itn e s s e s  to o  w e re  p re s e n t an d  th e  c o u n s e l fo r th e  p la in tiff 

w a s  re a d y  to s ta rt th e  p la in tiff’s c a s e . T h e  c o u n s e l fo r th e  d e fe n d a n t h a s  

su b m itted  th a t s in ce  th e  p la in tiff h a s  fa ile d  to  a p p e a r, th e  ac tio n  h a d  to  b e  

d is m is s e d  u n d e r sectio n  8 7 (1 )  of th e  C iv il P ro c e d u re  C o d e . T h e  le a rn e d  

■ c o u n s e l fo r th e  p la in tiff h a d  p o in te d  o u t to  C o u rt th e  p ro v is io n s  of S e c tio n  

2 7  of th e  C o d e , but th e  le a rn e d  A d d itio n a l D is tric t J u d g e  h a d  d is m is s e d  

th e  p la in tiff’s ac tion  u n d e r S e c tio n  8 7 (1 )  o f th e  C o d e .

T h e re a fte r , th e  p la in tiff h a s  te n d e re d  a  n o tic e  o f a p p e a l. H a v in g  g iv e n  

th e  notice  of ap p e a l, th e  p la in tiff h as  a ls o  filed an  ap p lica tio n  u n d e r S ec tio n  

8 7 (B ) to  h a v e  th e  o rd er p u rp o rte d  to  h a v e  b e e n  m a d e  u n d e r S e c tio n  8 7 (1 )  

se t a s id e  a n d  a ls o  to  g e t th e  o rd e r s e t a s id e  on  th e  b a s is  th a t th e  s a id  

o rd e r  h a d  b e e n  m a d e  per incuriam a n d  th a t u n d e r S e c tio n  8 3 9  of th e  

C o d e , th e  C o u rt h ad  p o w e r  to  se t is a s id e .

T h e  le a rn e d  D istrict J u d g e  h a d  h e ld  a n  inqu iry  in to  th e  ap p lic a tio n . T h e  

le a rn e d  D istrict J u d g e  in his o rd e r h a s  s ta te d  th a t s in c e  th e  a p p e a ra n c e  of 

th e  re g is te re d  a tto rn e y  a n d  th e  c o u n s e l w a s  an  a p p e a ra n c e  fo r th e  party, 

it w a s  not o p e n  to  th e  p la in tiff to  s e e k  re lie f u n d e r S e c tio n  8 7 (3 )  of th e  

C o d e . T h is  is a  co rrec t c o n c lu s io n . H o w e v e r  in fa irn e s s  to  th e  a tto rn e y  at 
law  w h o  filed  th e  ap p lica tio n  u n d e r S ec tio n  8 7 (3 )  it m u st b e  s ta te d  th a t the  

a p p lic a tio n  u n d e r S e c tio n  8 7 (3 )  h a s  b e e n  m a d e  in v ie w  o f th e  le a rn e d  

A d d itio na l D istrict J u d g e ’s sp ec ific  re fe re n c e  in h e r o rd e r to  S e c tio n  8 7 (1 ) .  

T h e  le a rn e d  D istric t J u d g e  h a s  a ls o  c o m e  to  th e  co n c lu s io n  th a t th e  o rd e r  

of th e  A d d itio n a l D is tric t J u d g e  w a s  rigt a n  o rd e r m a d e  per incuriam, a n d  

th a t h e  h a d  no  ju risd ic tion  to  se t it a s id e . A c co rd in g ly , th e  a p p lic a tio n  w a s
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d is m is s e d  b y  o rd e r  d a te d  2 2 .0 5 .2 2 0 2 .  T h e  p la in tiff h as  filed  th is  revision  

a p p lic a tio n  on  0 2 .0 8 .2 0 0 2  s e e k in g  to  h a v e  o rd ers  d a te d  2 6 .0 2 .2 0 0 1  an d  

2 2 .0 5 .2 0 0 2  se t a s id e .

In th e  w ritten  s u b m iss io n s  filed  in th is C o u rt on b eh a lf of th e  d e fe n d a n t  

it is s ta te d  th a t s in c e  th e  rev is io n  ap p lica tio n  h a s  b e e n  m a d e  m o re  th an  

o n e  y e a r  a fte r th e  o rd er of 2 6 .0 2 .2 0 0 1 , th e  plaintiff w a s  guilty of laches and  
a c c o rd in g ly  s h e  is not en title d  to  a n y  re lie f by w a y  of revis ion .

In term s of Section  2 4  of th e  Civil P rocedure  C o d e , the registered attorney  

o r an  a tto rn e y  a t law  ins tructed  by th e  reg is te re d  a tto rn ey  can  re p res en t a  

p a rty  to  th e  ac tio n  in C o u rt. If th e  re g is te re d  a tto rn e y  is in C o u rt an d  

re p re s e n ts  th e  p arty  in C o u rt, th a t is a n  a p p e a ra n c e  fo r th e  party  e v e n  if 
th e  p a rty  is n o t p h y s ic a lly  p re s e n t  in C o u rt. Andiappa Chettiar vs 

Sanmugam Chettiar;<’>. In such  a  s ituation  a  C o u rt c a n n o t d ism iss  the  

ac tio n  fo r th e  a b s e n c e  of th e  party.

In th e  ins tan t c a s e  th e  C o u rt’s o rd er d ism iss ing  th e  action  of the plaintiff 
u n d e r S e c tio n  8 7 (1 )  w a s  c le a rly  w ro n g . In m a k in g  its o rd e r th e  C o u rt has  

tu rn ed  a  b lind e y e  to  S ec tio n  2 4  of th e  C o d e , c ited  by th e  le a rn e d  counsel 
fo r th e  p la in tiff, to  sh o w  th a t th e  s itu a tion  did  not c o m e  w ith in  S ec tion  

8 7 (1 ) . B y th e  C o u rt’s fa ilu re  to  co n s id e r th e  legal subm iss ion  m a d e  by the  

counsel for th e  plaintiff and  by the a c c e p ta n c e  of the w rong  legal subm ission  

m a d e  by th e  counsel for the d e fen d an t, th e  C ourt has brought into ex istence  

a  w rong  o rd er w hich  has cau sed  injustice an d  g rav e  prejudice to the plaintiff. 
T h is  C o u rt’s re v is io n a ry  p o w e rs  an d  in h e re n t p o w ers  a re  w id e  en o u g h  to 

re m e d y  th e  in ju s tice  c a u s e d  to  th e  p la in tiff by th e  w ro n g  o rd e r m a d e  by  

C ourt.

T h e  le a rn e d  D istrict J u d g e  w h o  m a d e  th e  o rd er d a te d  2 2 .0 5 .2 0 0 2 , w as  

rightly  of o p in io n  th a t in th e  c irc u m s ta n c e s  th a t ex is ted  on 2 6 .0 2 .2 0 0 1 ,  
th e  o rd e r d is m iss in g  th e  p la in tiff’s ac tio n  u n d e r S ec tio n  8 7 (1 )  w a s  w ro ng . 
H o w e v e r  h e  h as  d ec lin e d  to  in te rfe re  w ith  th a t o rd er on th e  g round  th a t he  

d id  not h a v e  ju risd ic tio n  to  se t it a s id e  a s  it w a s  not an  o rd e r m a d e  per 
incuriam. H o w e v e r, a s  I h a v e  p o in ted  out e a r lie r  th e  le a rn e d  A dd itiona l 
D istrict J u d g e ’s o rd e r d ism iss in g  th e  ac tion  u n d e r S ec tion  8 7 (1 )  h ad  b een  

m a d e  w ith o u t co n s id e rin g  a  c le a r  p rov is ion  of Law , th a t is S e c tio n  2 4  of 

th e  C o d e . To  th a t e x te n t it is an  o rd e r m a d e  per incuriam.

F or th e  re as o n s  se t out a b o v e , I hold th a t th e  plaintiff petitioner is entitled  

to  th e  re lie f c la im e d  by th is  a p p lic a tio n . A cco rd in g ly , I a llo w  th e  revis ion
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ap p lica tio n  a n d  s e t a s id e  th e  o rd e r d a te d  2 2 .0 5 .2 0 0 2  ancf th e  o rd e r o f

2 6 .0 2 .2 0 0 1  d is m iss in g  th e  p la in tiff’s ac tio n  a n d  m a k e  o rd e r re s to rin g  th e  

p la in tiff’s c a s e  to  th e  tria l roll. T h e  le a rn e d  D istric t J u d g e  o f K u ru n e g a la  is 

h e re b y  d ire c te d  to  p ro c e e d  w ith  th e  a c tio n  fro m  th e  p o in t it w a s  on
2 6 .0 2 .2 0 0 1 .  T h e  d e fe n d a n t-re s p o n d e n t sh a ll p a y  a  su m  o f R s . 1 0 ,0 0 0  to  

th e  p la in tiff-p e titio n e r a s  co s ts  o f th is  rev is io n  a p p lic a tio n  a n d  d e p e n d in g  

on th e  o u tc o m e  o f th e  ac tio n  th is  c o s t is to  b e  re c o v e re d  o r  s e t o ff a t  th e  

e n d  of th e  ac tio n .

Application allowed.


