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Execution o f  Decree - Addition o f  Party a t that stage - Civil Procedure Code 
- S.18, S .217  (A), 218, Doctrine o f  Subrogation - Constructive Trust - 
property held “on b e h a lf  - Motor Traffic Act - S. 105 - 109, shall p a y  - 
Inherent pow ers o f  Court.

The D istrict C ourt refused the  application of the  Plaintiff-Appellant to 
execute the Decree. The aw ard h ad  been m ade a s  dam ages for serious 
physical in juries th a t the Plaintiff A ppellant suffered. The l sl D efendant 
Respondent, operation of w hose lorry h ad  cau sed  these  in ju ries had 
third party  in su ran ce  cover ag a in st liabilities. The In su ran ce  Com pany 
(3rd Respondent) w as not a  p a rty  in the D istrict C ourt. The application 
m ade to add  the  Insurance  Com pany a t the execution Stage w as refused 
by Court.

At the Appeal the 3 rd R espondent In su rance  C om pany w as nam ed the 
added R espondent and  they contended th a t :

(1) the added R espondent could no t have been m ade a  party  to the action 
after Ju d g m en t had been entered.

(2) The added R espondent no t being a  party  to the action is no t bound 
by the Ju d g m en t.

Held :

(1) No one can be added as  a  Party  to the action after Ju d g m e n t had  been 
entered, therefore the added R espondent not being a  party , the J u d g 
m ent could no t be enforced or execute against it.

Held further :

(1) The l sl D efendant R espondent (insured) h a s  no d irect in te rest in 
the safety of th ird  parties. The loss against w hich he ( l sl D efendant
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Respondent) seeks protection is not the injury or dam age caused by the 
accident, he seeks protection (under the Policy) against the consequence 
of the fact th a t  he hap p en s to be responsible for the accident in the 
c ircum stances in w hich it h a s  happened.

(2) The addition of the In su rance  Com pany was not a t all necessary for 
the execution ag a in st the In su rance  Com pany by the money decree that 
h ad  been entered  in favour of the  Plaintiff Appellant.

(3) In term s of S .218 C.P.C.. the money to the am ount aw arded in the 
h an d s  of the in su re r can n o t strictly  be said to be m oney (property) 
belonging to the Ju d g m e n t Debtor, m ore so as the Is' Defendant 
R espondent (insured) h a s  in su red  against liability to th ird  party  arising 
otherw ise th an  from contract.

(4) The in su re r is legally bound  to com pensate and  the l sl Defendant- 
R espondents right is no t a  m ere right to request th a t he be given 
assistance  or an  indem nity - it is a  legal entitlem ent a s  opposed to a 
benefit.

(5) One aspec t of the doctrine of Subrogation in relation to an  insurer, 
m ean the right of the in su rer, who h as  indem nified the insured  to step 
into the shoes of the in su red  and  in the nam e of the in su red  pu rsu e  any 
right of action available to the insured  w hich may dim inish the loss 
insured  against. The o ther aspec t of the doctrine of subrogation  is that 
the in su red  canno t m ake a profit from his loss and  th a t for any profit he 
does m ake he is accountab le  to h is in su re r e ither as constructive trustee 
or an  action in quasi con trac t for m oney h ad  and  received.

(6) Even if the m oney (to the am o u n t of the Judgm ent) is no t held by the 
added R espondent in tru s t yet it can  be said  to be held on behalf of the 
Ju d g m en t Debtor.

(7) The w ords ‘shall’ in S. 105 of the Motor Traffic Act "the in su rer shall 
pay to the person  entitled  to the benefit of the decree the sum  payable 
thereunder." denotes an  abso lu te  obligation.

(8) Civil Procedure Code is no t exhaustive as to the powers of court in 
m atte rs  of procedure. The C ourt h a s  an  in h eren t power to make a 
particu lar order, w here its decision is based  on sound  general principles 
and  is no t in  conflict w ith them  or the in ten tion  of the legislature.

(9) C ourts are expected not to act upon  the principle th a t every 
procedure is to be taken  as  prohibited u n less  it is expressly provided for 
by the Code.
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(10) As there is no prohibition legal o r otherw ise, the Plaintiff-Appellant 
h as  the power in execution of th e  Ju d g m en t to “seize an d  sell or to  realise 
the money by the h an d s  of the  Fiscal” all saleable property, w hether 
movable or immovable belonging to the added  R espondent (Insurance 
Company).

11 is wh oily unnecessary  to add  the  Union A ssurance C om pany a s  a  party .

APPLICATION for Leave to Appeal from the  O rder of the D istrict C ourt 
of Mt. Lavania.
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O ctober 01, 2000 .
U. DB Z. GUNAWARDENA, J .

T his is a n  ap p ea l a g a in s t a n  o rd er d a te d  0 7 .1 0 .1 9 9 7 , 
m ade  by th e  learned  D istric t J u d g e , re fu s in g  th e  a p p lica tio n  
by th e  p lain tiff-appellan t, for ex ecu tio n  of a  decree , aw ard in g  
th e  p la in tiff-appellan t a  s u m  of Rs. 7 3 5 ,0 0 0  w ith  co s ts . T he 
abovem en tioned  aw ard  h a d  been  m ad e  a s  d a m ag es  for se rio u s  
p hysica l in ju rie s  th a t  th e  p la in tiff-ap p e llan t h a d  suffered : one 
of th e  legs h a d  to  be a m p u ta te d  from  th e  h ip . T he 1st d e fe n d a n t-  
re sp o n d e n t, th e  o p e ra tio n  of w hose  lo n y  h a d  c a u se d  th e se  
in ju ries , h a d  th ird  p a rty  in s u ra n c e  cover a g a in s t liab ilities  to 
th ird  p a rtie s .

It w ould  a p p e a r  th a t  th e  In su ra n c e  C om pany  viz. U nion 
A ssu ra n c e  a lth o u g h  n o t b e e n  m ad e  a  p a rty  in  th e  D istric t 
C ou rt, a t  th e  o u tse t, h a d  b e e n  m ad e  so  a t  th e  s tag e  w h e n  th e  
ex ecu tio n  o f th e  ju d g m e n t w as  ap p lied  for - o r  it is  m ore 
a c c u ra te  to  say  th a t  a n  a p p lica tio n  w a s  m ad e  for th e  a d d itio n  
o f th e  In su ra n c e  C om pany , a t  th a t  s tage , w h ich  a p p lica tio n
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h a d  b e e n  refu sed  by  th e  lea rn ed  D istric t Ju d g e  by th e  o rder 
com p la in ed  of.

T he sa id  In su ra n c e  C om pany  w ho is  nam ed , in th is  
a p p lica tio n  m ade  to  th e  C ourt of A ppeal for leave to  appeal, a s  
th e  a d d e d  re sp o n d e n t-re sp o n d e n t, a n d  w ho will m ostly  be 
refe rred  to  a s  s u c h  in  th is  o rder, h a d  ra ised  several objections, 
by  w ay of a rg u m e n t h e re  a n d  below  - th e  two m ain  of any  w orth  
of th o se  (objections) b e ing  th a t:

(a) th e  ad d e d  re sp o n d e n t-re sp o n d e n t co u ld n ’t have been  
m ad e  a  p a rty  to  th e  ac tio n  a fte r  th e  ju d g m e n t h a d  been  
en te red ;

(b) in  a n y  event, th e re  is no  prov ision  in  law for execu ting  a 
m oney  decree  a g a in s t th e  ad d ed -re sp o n d e n t-re sp o n d e n t, 
( In su ran ce  C om pany) w ho, in  the  su b m iss io n  of the 
lea rn ed  C ounse l ap p e a rin g  for th a t  party , is a  “th ird  
p a rty ”. In  o th e r  w ords, ad d ed -re sp o n d e n t-re sp o n d e n t, 
n o t b e in g  a  p a rty  to  th e  ac tio n  is n o t b o u n d  by the  
ju d g m e n t; one  c a n n o t ex ecu te  a  ju d g m e n t a g a in s t a 
p e rs o n  w ho is n o t b o u n d  th ereb y  - so th e  lea rn ed  C ounsel 
for th e  ad d ed  re sp o n d e n t-re sp o n d e n t, su b m itted .

To c o n sid e r th e  two a sp e c ts  ou tlin ed  above: it goes w ithou t 
say in g  th a t  no  one c a n  be  ad d ed  a s  a  p a rty  to th e  ac tio n  after 
ju d g m e n t h a d  b e e n  en te red , one  w ay  or th e  o ther. N othing 
m ore  n eed  be  sa id  in  reg ard  to  th is  q u e s tio n  a s  it is so well 
know n . S tric tly  sp e ak in g  sec tio n  18 of th e  Civil P rocedure  
c o n te m p la te s  a d d itio n  of p a rtie s , o n  o r before h e a rin g  i. e. 
before  th e  tria l p ro p e r  com m ences. O f cou rse , th is  ru le  is 
re laxed  if th e re  is  a  com pelling  need  for th e  ad d itio n  of a  party , 
for o n e  d o es  n o t in  p rac tice , give ab n o rm a lly  excessive 
a tte n tio n  to  th e  ru le  by  m ak in g  a  fe tish  of it. If th e  t r u th  be told, 
s a n c tio n  for a d d in g  a  p a rty , a t  an y  s tage , b u t  necessa rily  
before  th e  s tag e  of ju d g m e n t, is to  b e  found  in  th e  re levan t 
sec tio n  itse lf  i. e. sec tio n  18 refe rred  to  above.
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T he second  a rg u m e n t (b) e n u n c ia te d  above, so  to  sp eak , 
sp rin g s  from  the  firs t a n d  is a lm o st a  c o n c o m ita n t thereof, 
if no t, a  follow u p  o r  c o n tin u a tio n  - th e  seco n d  a rg u m e n t, 
to  rep e a t it, b e ing  th a t  th e  a d d e d -re sp o n d e n t-re sp o n d e n t 
(In su ran ce  C om pany) n o t be ing  p a rty  (as it  cou ld  n o t b e  ad d e d  
a fte r ju d g m en t) - th e  ju d g m e n t cou ld  n o t be  en fo rced  o r 
execu ted  a g a in s t it. In  p rinc ip le , one c a n n o t find fau lt w ith  th a t  
a rg u m e n t o n  th e  b a s is  o n  w h ich  th e  lea rn ed  C o u n se l for th e  
ad d ed  re sp o n d e n t-re sp o n d e n t chose  to  p u t  it fo rw ard . T h a t 
a n y  ju d g m e n t will have  b in d in g  force only  in  re la tio n  to  th e  
p a rtie s  is a  in v e te ra te  ru le .

It will be in te re s tin g  to n o te  th a t  th e  a d d itio n  of th e  
In su ra n c e  C om pany  i. e. a d d e d -re sp o n d e n t-re sp o n d e n t, w as 
n o t a t  all n e c essa ry  for th e  execu tion , a g a in s t th e  In su ra n c e  
C om pany, of th e  m oney  decree  th a t  h a d  b e e n  e n te red  in  
favour of th e  p la in  tiff-appellan t. To exp la in  w hy  th e  a d d itio n  of 
ad d e d -re sp o n d e n t-re sp o n d e n t is  w holly u n n e c e ssa ry , it w ould  
n e c ess ita te  a n  e x am in a tio n  of th e  re lev an t sec tio n  of th e  Civil 
P rocedu re  C ode i. e. 2 1 8  w h ich  gives th e  pow er o r th e  r ig h t to 
the  J u d g m e n t c red ito r to  seize o r to  seize a n d  sell th e  ju d g m e n t 
d e b to r’s p ro p erty  in  sa tis fa c tio n  o f th e  d ecree  for p a y m e n t of 
m oney - th e  decree in  favour of th e  p la in tiff-ap p e llan t in  th is  
case , a lso , b e ing  one s u c h  (decree). A decree  to  p a y  m oney, a s  
in  th e  ca se  in  h a n d , falls  u n d e r  sec tion  217(A) o f th e  Civil 
P rocedu re  Code. To cite  th e  a fo resa id  sec tio n  218: “w h e n  th e  
decree  falls u n d e r  h e a d  (A) . . . th e  ju d g m e n t c red ito r h a s  th e  
pow er to  seize a n d  to  sell o r rea lise  in  m oney  by  th e  h a n d s  of 
th e  F iscal . . .  all sa leab le  p roperty , m ovable  o r im m ovable, 
belong ing  to th e  ju d g m e n t deb to r, o r  over w h ich  o r p ro fits  of 
w h ich  th e  ju d g m e n t-d e b to r  h a s  a  d isp o s in g  pow er, w h ich  he  
m ay  exercise  for h is  ow n benefit, a n d  w h e th e r  sa m e  be  held  by 
o r in  th e  n a m e  of th e  ju d g m e n t d eb to r o r by a n o th e r  p e rso n  in  
t r u s t  for h im  or on  h is  b e h a lf .”

In  te rm s  of th e  above sec tion  th e  ju d g m e n t-c re d ito r  h a s  
th e  pow er, in  ex ecu tio n  of th e  m oney-decree , to  sell o r seize;
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(a) th e  p roperty  w h e th e r  m ovable o r im m ovable belonging to 
th e  ju d g m en t-d eb to r;

(b) an y  p roperty , m ovable o r im m ovable, over w hich  o r over 
th e  p rofits  of w h ich  th e  ju d g m e n t-d e b to r  h a s  a  “d isposing  
pow er” if s u c h  d isp o s in g  pow er c a n  be  exercised  for h is 
ow n benefit if s u c h  p roperty  is  he ld  by or in  th e  nam e of 
th e  ju d g m e n t-d e b to r  o r by  a n o th e r  p e rso n  in  t r u s t  for him  
(judgm ent-deb tor) o r on  h is  behalf.

T he m oney, to  th e  a m o u n t aw arded  by th e  ju d g m e n t, in 
th e  h a n d s  of th e  in s u re r  i. e. ad d e d -re sp o n d e n t-re sp o n d e n t 
c a n n o t s tric tly  b e  sa id  to  be  m oney  (property) “belonging" to 
th e  ju d g m e n t-d e b to r , m ore so  a s  th e  l sl d e fen d a n t-resp o n d e n t 
(the in su red ) h a s  in su re d  a g a in s t liability  to  th ird  p a rty  arising  
o therw ise  th a n  from  c o n trac t. T he 1st d e fen d a n t-resp o n d e n t 
(insured) h a s  no  d irec t in te re s t in  th e  safety  of th ird  persons. 
T he lo ss  a g a in s t w h ich  h e  (the 1st d e fen d an t-resp o n d en t)  seeks 
p ro tec tio n  is n o t th e  in ju ry  o r dam age  c a u se d  by  th e  accident. 
H e s e e k s  p r o te c t io n  ( u n d e r  th e  p o licy ) a g a in s t  th e  
co n seq u en ce  of th e  fac t th a t  he  h a p p e n s  to  be  responsib le  for 
th e  a c c id en t in  th e  c irc u m s ta n c e s  in  w h ich  it h a s  happened . 
A th in g  c a n  be  sa id  to  be long  to  a  p e rso n  w h en  he  ow ns it or 
w h en  it a p p e r ta in s  to  h im . T he m ean in g  of th e  w ord “ow n” is 
to  be  g a th e red  from  th e  co n tex t b u t  u su a lly  it m e a n s  th e  righ t 
to  enjoy th e  p ro p erty  a n d  do a s  h e  p leases  th e rew ith  a n d  even 
d isp o se  of it a cco rd in g  to  h is  p leasu re . A no ther reaso n , th a t  
d e te rs  m e from  ho ld ing  th a t  m oney  in  th e  h a n d s  of th e  added  
re sp o n d e n t, to  th e  a m o u n t of th e  s u m  aw ard ed  to  th e  plaintiff- 
a p p e lla n t by  th e  ju d g m e n t, “b e lo n g s” to  th e  1st defendan t- 
re sp o n d e n t (insured) in  th e  se n se  th a t  he  ow ns it, is th is , i. e. 
u n d e r  sec tio n  105 o f th e  M otor Traffic Act th e  th ird  party  
(p lain tiff-appellan t) h a s  a  d irec t r ig h t a g a in s t th e  in su re r  in 
resp e c t of th e  s u m  aw ard ed , a s  will b e  exp la ined  la te r  on.

F rom  th e  above sec tio n  i. e. sec tio n  2 1 8  of th e  Civil 
P rocedu re  Code, one  th in g  c a n  be  g a th e red  for ce rta in , th a t  is, 
th a t  a n y  p ro p erty  w h e th e r  m ovable o r im m ovable, ca n  be
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seized by th e  ju d g m e n t-c re d ito r  in  ex ecu tio n  o f th e  ju d g m e n t, 
if th e  p ro p e r ty  b e lo n g e d  to  th e  ju d g m e n t-d e b to r .  A ny 
p a rtic u la r  p roperty , w h ich  in c lu d e s  m oney, c a n  be  sa id  to 
“belong” to th e  ju d g m e n t-c re d ito r  if it a p p e r ta in s  to  h im  o r if 
he  is en titled  to th e  sam e. B u t s tr ic tly  sp eak in g , in  th e  ex ac t 
sen se , m oney  he ld  by  o r in  th e  h a n d s , of a d d e d -re sp o n d e n t-  
re s p o n d e n t (in su rer) c a n n o t  b e  s a id  to  “b e lo n g ” to  th e  
ju d g m e n t-d e b to r  in  th e  .sense th a t  h e  ow ns it, a lth o u g h  th e  
ju d g m en t-d eb to r, (1st d e fen d an t-resp o n d en t)  u n d o u b ted ly , h a s  
som e k ind  of lim ited in te re s t in  it, s h o r t  of o w n ersh ip  in  th a t  
he  h a s  eveiy  legal r ig h t to expect, if n o t m ak e  a  d e m a n d  from  
th e  a d d e d -re sp o n d e n t-re sp o n d e n t, a s  th e  in su re r , to  u tilize  
th e  m oney  in  its  h a n d s  i. e. in  th e  h a n d s  o f th e  in su ra n c e  
com pany , to  liq u id a te  o r m ee t th e  1st d e fe n d a n t- re sp o n d e n t’s 
liability  to th e  p la in tiff-ap p e llan t w h ich  is  one  o f liability  
in su ra n c e  - th e  type of in su ra n c e  p ro te c tio n  w h ich  indem nifies  
o n e  from  liab ility  to  th ird  p e r s o n s  a s  c o n tr a s te d  w ith  
in su ra n c e  coverage fo r lo sse s  s u s ta in e d  by  th e  in su re d  
him self. O ne h a s  to re m e m b e r th a t  in  te rm s  of th e  re lev an t 
c o n tr a c t  o f in s u ra n c e ,  b e tw e e n  th e  1st d e fe n d a n t  a n d  
th e  a d d e d -re sp o n d e n t-re sp o n d e n t - th e  la tte r  (insurer) h a s  
adm itted ly , u n d e r ta k e n  to  p ay  d a m a g e s  o r c o m p e n sa tio n  on  
th e  o ccu rren ce  of d am ag e  o r in ju ry  to  a  th ird  p a rty  a r is in g  o u t 
of th e  u se  of th e  lorry  belong ing  to  th e  1st d e fe n d a n t- re sp o n d 
en t. T he in su ra n c e  policy in  favou r of th e  1st d e fe n d an t-  
re sp o n d e n t p ro tec ts  h im  i.e. th e  1st d e fe n d a n t-re sp o n d e n t 
(owner of th e  lorry) from  liab ility  to  th ird  p e rso n s  a s  a  re s u lt  of 
the  op e ra tio n  of th e  re lev an t lorry. T he in su re r  is  legally b o u n d  
to  c o m p e n sa te  a n d  th e  1st d e fe n d a n t- re sp o n d e n t’s r ig h t is  n o t 
a  m ere  rig h t to  re q u e s t th a t  h e  be  given a s s is ta n c e  o r a n  
indem nity . - th e  1st d e fe n d a n t- re sp o n d e n t’s r ig h t a s  a g a in s t 
th e  a d d ed  re sp o n d e n t-re sp o n d e n t (the in su re r)  b e in g  a  very 
m u c h  s tro n g e r  righ t th a n  th a t ,  for it is  a  legal e n title m e n t a s  
o p p o se d  to  a  b en e fit w h ic h  is  tru ly  on ly  d isc re tio n a ry  
o r g ra n te d  a t  the  d isc re tio n . T he on ly  rea l p u rp o se  of th e  
in su ra n c e  policy is to  indem nify  a g a in s t th e  r isk  of in ju ry , or 
lo ss  a n d  a s  th e  1st d e fe n d a n t- re sp o n d e n t h a s  a  policy w ith  
a d d e d -re sp o n d e n t-re sp o n d e n t (who a re  th e  in su re rs )  th e  law
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req u ire s  a n d  b in d s  th e  la tte r  to  indem nify  th e  form er ag a in st 
th e  fo rm er’s  liability  to  pay  d am ag es th a t  h a d  b een  aw arded  by 
th e  C o u rt to  th e  p lain tiff-appellan t. In a sm u c h  a s  the  added  
r e s p o n d e n t- re s p o n d e n t  a s  th e  in s u re r  is u n d e r  a  legal 
ob liga tion  (u n d er th e  policy) to p ro tec t a n d  relieve the  I s1 
d e fe n d a n t-re sp o n d e n t of h is  liability  to  th e  p lain tiff-appellan t 
- th e re  is  scope for say ing  th a t  th e  a m o u n t decreed  by C ourt 
is he ld  by th e  a d d e d -re sp o n d e n t-re sp o n d e n t, w ho a re  the  
in su re rs ;  a t  lea s t, on  a  co n stru c tiv e  t ru s t  if no t, on  b eh a lf  of the  
1st d e fe n d a n t-re sp o n d e n t. It is w o rth  p a u s in g  to no te  th a t  
sec tio n  2 1 8  of th e  Civil P rocedu re  Code confers pow er on  the  
ju d g m e n t-c re d ito r  to  seize o r to  seize a n d  sell p roperty  (of 
w h a tev er k ind) he ld  by  a n o th e r  p e rso n  if th a t  p roperty  is held 
by  th a t  p e rso n  in  th e  n am e  of ju d g m e n t-d e b to r  in  t ru s t  or on 
b e h a lf  o f ju d g m e n t-d e b to r . T he 1st d e fe n d a n t-re sp o n d e n t 
h a d  p a id  th e  p rem ia  to  th e  ad d e d -re sp o n d e n t-re sp o n d e n t 
(in su rers) b e c a u se  of th e  so lem n  a s s u ra n c e  given by th em  as  
in s u re rs  (be it no ted  th a t  th e  n am e  of th e  In su ra n c e  C om pany 
itself, iron ically  enou g h , is a lso  A ssu ran c e  . . .) to  com p en sa te  
o r p ro te c t th e  in su re d , in  th is  ca se , th e  1st d e fen d an t-  
re sp o n d e n t, a g a in s t liab ility  to  th ird  p a rtie s  w hen  su c h  
liability  a ro se . It is obv ious th a t  th e  1st d e fen d a n t-resp o n d e n t 
(the in su red ) w ho is the  ow ner of th e  lorry, will su ffer p rejud ice  
by  th e  h a p p e n in g  of th e  acc id en t for w h ich  he  is responsib le  to 
a  th ird  p a rty  viz. th e  p la in tiff-ap p e llan t for if th e  added  
r e s p o n d e n t- r e s p o n d e n t  ( in su re r)  d o e s  n o t pay , th e  1st 
d e fe n d a n t-re sp o n d e n t will have to  pay  th e  a m o u n t decreed. It 
w a s  n ever th e  in te n tio n  of th e  p a rtie s  to th e  c o n tra c t of 
in s u ra n c e ,  th a t  th e  p re m ia  p a id  by th e  1st d e fe n d a n t-  
r e s p o n d e n t  sh o u ld  re m a in  w ith  th e  a d d e d -re sp o n d e n t-  
re sp o n d e n t (insurer) b u t  th a t  it sh o u ld  be  app lied , if th e  in ju ry  
o r th e  d am ag e  co n tem p la ted  occu rred , to  indem nify  th e  l sl 
d e fe n d a n t-re sp o n d e n t, w ho is th e  ow ner of th e  vehicle, ag a in s t 
s u its  by th ird  p a rtie s . T he ob ject of th e  law  m u s t  be deem ed to 
b e  th a t  th e  in s u re r  h o ld s  th e  m oney, a t  least, a fte r th e  stage 
th a t  th e  ju d g m e n t is e n te red  a g a in s t th e  in su re d , i. e. th e  1st 
d e fe n d a n t-re sp o n d e n t, for th e  u ltim a te  benefit of th e  in su red , 
if n o t, t h a t  of th e  p e rso n  in ju red . P a rticu la rly  in  th e  ca se  of
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M otor In su ra n c e  w h ic h  is a  form  of liab ility  in su ra n c e - th e  
p u rp o se  of s u c h  in su ra n c e  be ing  to  in su re  a g a in s t  r is k s  of th e  
p e rso n s  in su re d  in c u rr in g  liab ilities to  th ird  p e rs o n s  a ris in g  
o u t of th e  u se  o f a  m o to r vehicle etc. L iability  in su ra n c e , th a t  
be ing  th e  n a tu re  o r so rt of policy th a t  th e  1st d e fen d an t-  
r e s p o n d e n t h a s  w ith  th e  a d d e d  re s p o n d e n t- re s p o n d e n t ,  
indem nifies  a g a in s t liab ility  on  a c c o u n t o f in ju r ie s  to  th e  
p e rso n  o r p ro p erty  o f an o th e r .

I th in k  it is u n co n sc io n a b le  c o n d u c t o n  th e  p a r t  of 
th e  a d d e d - re s p o n d e n t- re s p o n d e n t  ( in su re r)  to  r e s o r t  to  
q u e s tio n a b le  d e fe n c e s  s u c h  a s  t h a t  it  ( th e  I n s u r a n c e  
Com pany) h a d  invoked  a n d  seek  to  avoid p a y m e n t of th e  
dam ages w h ich  th e  D istric t C ou rt h a s  by its  j  u d g m en t a w a rd ed . 
The in s u re r  in  good conscience  c a n n o t re fu se  to  pay . It is in  
c irc u m sta n c e s  s u c h  a s  th is  th a t  a  co n s tru c tiv e  t r u s t  c a n  be 
sa id  to a rise . T hey  a ris e  by o p e ra tio n  of law , so  fa r  a s  I know , 
to p u t  it b lun tly , to  avoid a n  in ju s tice . T he m a n  in ju re d , th a t  
is, th e  p la in tiff-appellan t, it is to be recalled , h a s  lo st one  of h is  
legs from  th e  h ip  dow nw ards.

In th is  con tex t, it is a p t  to  refer to  th e  d o c trin e  of 
su b ro g a tio n , in  p a rtic u la r , to th e  p rin c ip le  on  w h ich  it re s ts . 
O ne a sp e c t of th e  d o c trin e  of su b ro g a tio n  in  re la tio n  to  a n  
in su re r, m e a n s  th e  r ig h t of th e  in su re r , w ho h a s , be it no ted , 
indem nified  th e  in su re d  (i. e. p e rso n  in su red ) to  s te p  in to  the  
sh o es  of th e  in su re d  an d  in  th e  n a m e  of th e  in su re d  p u rs u e  an y  
rig h t of ac tio n  availab le  to  th e  in su re d  w h ich  m ay  d im in ish  th e  
lo ss  in su re d  ag a in s t. In  th e  gen era lity  of c a se s , th e  in s u re r ’s 
rig h t will be  to su e  a  th ird  p a rty  liab le  to  pay  d a m a g e s  in  to rt 
or for b re a c h  of c o n tra c t, w h ich  th e  in su re d  h a d  a lread y  
recovered from  h is  in su re r . T he o th e r  a sp e c t o f th e  d o c trin e  of 
su b ro g a tio n  is th a t  th e  “in su re d  c a n n o t m ak e  a  p rofit from  h is  
lo ss  a n d  th a t  for a n y  profit h e  does m ak e  he  is a c c o u n ta b le  to 
h is  in su re r  e ith e r a s  c o n stru c tiv e  tru s te e  o r in  ac tio n  in  q u a s i 
c o n tra c t for m oney  h a d  a n d  received”. Vide M odem  In su ra n c e  
Law - J o h n  B irds (R eader in  Law, U niversity  of Sheffield  - les t 
he  be  m is ta k e n  for a  r a r a  avis) (2nd edition) page  238 . In the
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case  of King v. Victoria Insurance C o m p a n y Lord H obhouse 
ex p ressed  th e  op in ion  th a t  if a fte r th e  in su re rs  h a d  paid  the  
in su re d  - th e  in su re d  recovers o r is pa id  by th e  to rt - feasor 
(wrong doer) a s  well, a  C o u rt of Equity  w ould tre a t  th e  in su red  
a s  tru s te e , for th e  in su re rs , i. e. th e  in su re d  w ould  have been  
tre a te d  a s  a  t ru s te e  to  th e  ex ten t of th e  p ay m en t th a t  the  
in su re d  h a d  received from  th e  to rt-feasor. Likewise, if not, 
conversely , th e  in s u re r  (ad d ed -resp o n d en t-resp o n d en t) m u s t 
be tre a te d  a s  one w ho ho ld s th e  a m o u n t of ju d g m e n t a s  
a  c o n s tru c tiv e  tru s te e , for th e  1st d e fe n d a n t-re sp o n d e n t, 
b e c au se  he  (the in su re r)  is u n d e r  a  d u ty  to  u se  th a t  m oney for 
th e  p ro tec tio n  of th e  1st d e fe n d a n t-re sp o n d e n t from  liability to 
th e  p la in tiff-ap p e llan t w ho h a d  suffered  se rio u s  physical 
in ju rie s  a s  a re s u lt  of th e  o p era tio n  of th e  1st defendan t- 
r e s p o n d e n t’s lorry . It is  obv ious th a t  th e  1st d e fen d an t-  
re sp o n d e n t (the in su re d ) , w ho  is th e  ow ner of th e  re levan t lorry 
will u n d o u b ted ly  su ffe r p re jud ice  a s  a  re s u lt  of th e  happ en in g  
of th is  acc id en t w h ich  h a s  re su lte d  in  grave physical in jury  
to  th e  th ird  p a rty  viz th e  p lain tiff-appellan t, if th e  added  
re s p o n d e n t-re sp o n d e n t (in su rer) su c ce ss fu lly  evades the  
p a y m en t for th e n  th e  1st d e fe n d a n t-re sp o n d e n t will have to 
m ak e  th e  pay m en t. W hen  th e re  is  no d irec t p reced en t in point, 
in  c a se s  on  m ore o r le ss  th e  sam e  sub jec t, th e  C o u rts  have 
rec o u rse  to  c a se s  on  a  d ifferen t or allied su b je c t-m atte r , b u t  
governed  by  th e  sam e  genera l p rincip le , w h ich  is know n as  
rea so n in g  by analogy . O ne c a n n o t lose s ig h t of the  fact th a t  
th e  1st d e fe n d a n t-re sp o n d e n t h a d  paid  p rem ia  to the  added  
re s p o n d e n t-re sp o n d e n t (insurer) on the  la tte r ’s so lem n  u n d e r 
tak in g  to  th e  fo rm er to  indem nify  a g a in s t liability  on  a c co u n t 
of in ju rie s  to  a n o th e r  (th ird  person) - a  form  of in su ra n c e  th a t  
covers s u its  a g a in s t th e  I s' d e fe n d a n t-re sp o n d e n t for su c h  
d am ag es  a s  in ju ry , d e a th  etc. to  th ird  p a rtie s . T he added- 
r e s p o n d e n t- r e s p o n d e n t  sh o u ld  n o t in  e q u ity  a n d  good 
conscience  seek  to  re ta in  th e  m oney  (to th e  ex ten t of the  
ju d g m en t) o r re fu se  to  w ithho ld  p ay m en t a s  h e  h a d  u n d e r 
ta k e n  to do by th e  c o n tra c t of in su ra n c e . We know  th a t  a  
c o n stru c tiv e  t r u s t  a r is e s  in  c irc u m sta n c e s  s u c h  a s  th is  w hen  
re te n tio n  of p ro p erty  by one  p a rty  is w rongful a n d  w ould lead 
to  h is  u n ju s t  e n ric h m e n t if th a t  p a rty  w ere p e rm itted  to do so.
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O ne know s th a t  c o n s tru c tiv e  t r u s t  is th a t  w h ic h  is 
e s ta b lish e d  by th e  m in d  o f law  in  its  a c t o f in te rp re tin g  fac ts  
a n d  c irc u m stan c e s . C o n stru c tiv e  t r u s t  in  i ts  ow n e s se n tia l 
n a tu re  h a s  n o t th e  c h a ra c te r  a s s ig n e d  to  it, b u t  a c q u ire s  s u c h  
c h a ra c te r  in  co n seq u en ce  of th e  w ay  in  w h ich  it is  reg a rd e d  by  
th e  policy of law. In  fact, th e  w ord  legal is so m etim es u se d  
in s te a d  of construc tive . In  o th e r  w ords, co n s tru c tiv e  t r u s t  
a rise s  by o p e ra tio n  of law  w h enever it b ecom es n e c e s sa ry  to  
p rev en t a  failu re  o f ju s tic e . Law in te rv en e s  a n d  c re a te s  th e  
t ru s t .  S u c h  t ru s ts  do n o t a rise  by  ag reem en t, a s  su c h . M ost 
com m on in s ta n c e  in  w h ich  th e  law  o r  th e  C o u rts  will ra is e  a  
co n stru c tiv e  t ru s t  is  w h en  th e  c irc u m s ta n c e s  u n d e r  w h ich  
p ro p erty  (includes m oney) w a s  acq u ired  m ad e  it in eq u itab le  
th a t  it sh o u ld  be re ta in e d  by  h im  w ho  h o ld s  th e  legal title . In  
a  way, a  co n stru c tiv e  t r u s t  c a n  be  sa id  to  a rise  n o t only  in  
fav o u r o f th e  1st d e fe n d a n t- r e s p o n d e n t  w h o  h a s  ta k e n  
th e  policy u n d e r  a  c o n tra c t o f in su ra n c e  w ith  th e  a d d e d  
re sp o n d e n t-re sp o n d e n t, b u t  a lso  in  fav o u r o f th e  p lain tiff- 
a p p e lla n t a s  well, for, in  p rac tice , th ird  p a rty  in su ra n c e , s u c h  
a s  th e  one  in  q u es tio n , involves o r is  in te n d e d  to  b enefit th e  
th ird  p a rty  (who in  th is  c a se  h a p p e n s  to  be  th e  plain tiff- 
appellan t) a s  m u ch  a s  th e  in su re d  p e rso n  w ho, in  th is  ca se , is 
th e  1st d e fe n d a n t-re sp o n d e n t. O f co u rse , one n eed  n o t go to  
th a t  ex trem e of ho ld ing  th a t  th e  m oney  in  th e  h a n d s  of th e  
ad d e d  re s p o n d e n t-re sp o n d e n t to th e  e x te n t o f th e  su m  of 
Rs. 7 3 5 ,0 0 0 /=  w ith  c o s ts  aw a rd ed  in  th e  ju d g m e n t, is  he ld  by 
th e  a d d e d -re s p o n d e n t- re s p o n d e n t  (in su rer)  s u b je c t  to  a  
c o n stru c tiv e  t ru s t  in  favour of th e  p la in tiff-ap p e llan t a s  well, 
for it is u n n e c e ssa ry  to  do so for th e  d ec is ion  o f th is  m a tte r ; for 
a s  po in ted  o u t above, sec tio n  2 1 8  of th e  Civil P ro ced u re  Code 
a u th o riz e s  th e  ju d g m e n t-c re d ito r  to  seize o r seize a n d  sell 
p ro p erty  o f th e  ju d g m e n t-d e b to r  (d efen d an t-re sp o n d en t)  if 
s u c h  p ro p erty  is he ld  by  a n o th e r  p e rso n  in  t r u s t  o r o n  b e h a lf  
o f th e  ju d g m e n t-d e b to r . As th e  a d d e d  re sp o n d e n t-re sp o n d e n t 
(in su rers) is he ld  to  b e  a  c o n s tru c tiv e  t ru s te e  for th e  1st 
d e fe n d a n t-re sp o n d e n t w ho  is th e  in su re d  - ( in a sm u c h  a s  th e  
a d d e d  re s p o n d e n t-re sp o n d e n t (insurer) is c learly  u n d e r  a  d u ty  
to  u tilize  th e  m oney  to  th e  e x te n t of th e  su m  aw ard ed  a s
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d a m a g e s  to  indem nify  th e  1st d e fe n d a n t-resp o n d en t aga in st 
th e  c la im  of th e  p lain tiff-appellan t) it m u s t necessarily  be held 
th a t  th e  ad d e d  re sp o n d e n t-re sp o n d e n t ho lds the  m oney (to the 
e x te n t of th e  s u m  decreed) “on  b e h a lf  of th e  1st defendan t- 
re sp o n d e n t b e c a u se  a  p e rso n  w ho “ho lds p roperty  in  t ru s t” 
a lw ays o r necessa rily  ho ld s it “on  b e h a l f  of an o th e r , th a t  is, for 
th e  benefit of an o th e r . It is to be  observed  th a t  in te rm s of 
sec tio n  218  o f th e  Civil P rocedu re  a n y  p roperty  belonging to 
th e  ju d g m e n t-d e b to r  c a n  be seized  in  ex ecu tio n  of the  
ju d g m e n t-d e b to r  even if th a t  p roperty  is held  by a n o th e r 
p e rso n  n o t only “in  t r u s t” b u t  a lso  if it is held  on “h is  b e h a lf
i. e. in  t r u s t  o r on  b e h a lf  of th e  ju d g m en t-d eb to r. W hat 1 am  
seek in g  to  exp la in  is th is , th a t  is, even if th e  m oney (to the 
a m o u n t of ju d g m en t) is n o t he ld  by  th e  ad d ed  responden t- 
re sp o n d e n t in  t ru s t ,  yet, it c a n  be  sa id  to be  held  “on b e h a lf  
of th e  1st d e fe n d a n t-re sp o n d e n t (judgm ent-debtor) in asm u ch  
a s  th e  ad d ed  re sp o n d e n t-re sp o n d e n t m u s t  be considered  
to  be  ho ld in g  th e  m oney  for th e  benefit of th e  l sl defendan t- 
re sp o n d e n t, s in ce  th a t  m oney h a s  to  be m ade  u se  of, by the 
ad d e d  re sp o n d e n t-re sp o n d e n t, in  te rm s  of th e  c o n tra c t of 
in su ra n c e , to  p ro te c t th e  1st d e fe n d a n t-re sp o n d e n t ag a in s t the  
c la im  m ad e  by  th e  p la in tiff-appellan t in  th is  ac tion  (in the  
D istric t C ourt) a g a in s t h im  i. e. th e  1st d e fe n d a n t-resp o n d en t 
(insured).

W hat do es  th e  ex p ress io n  o r p h ra se  “p roperty  held  . . .  on 
b e h a l f  of th e  ju d g m e n t-d e b to r  m e a n  in  sec tion  218  of th e  Civil 
P ro ced u re  C ode? S o m eth in g  c a n  be  sa id  to be held  “on  b e h a lf  
of ju d g m e n t-d e b to r  if it is he ld  for h is  (judgm en t-deb to r’s) 
“b enefit su p p o rt, defence o r a d v a n ta g e .” T h a t is the  w ay the  
e x p re ss io n  “o n  b e h a l f  h a s  b een  exp la ined  in  s ta n d a rd  legal 
d ic tio n a rie s . For in s ta n c e , fin an c ia l a s s is ta n c e  received in 
tim e  of s ic k n e ss , d isab ility  o r u n em p lo y m en t a n d  so on  e ither 
from  in su ra n c e  o r pub lic  p ro g ram s s u c h  a s  social secu rity  can  
b e  d esc rib ed  a s  a  benefit. O ne h e a rs  of benefit societies. 
C o rp o ra tio n s  ex is t u n d e r  th is  n a m e  to  receive periodical 
p a y m e n ts  from  m em b e rs  a n d  hold  th em  a s  a  fu n d  to be loaned  
o r g iven  to  m em b e rs  n eed in g  p e c u n ia ry  relief in  adversity . So
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th a t  w h en  th e  in s u re rs  ho ld  th e  m oney  in  t ru s t ,  th e  m oney  
m u s t  be  ta k e n  to  b e  he ld  “o n  b e h a l f  o f th e  ju d g m e n t d e b to r  
w ith in  th e  m ea n in g  of sec tio n  2 1 8  o f th e  Civil P ro ced u re  
b e c au se  th e  in s u re r  is  b o u n d  to  s u c c o u r  o r  go to  th e  defence 
of th e  in su re d  (policy holder) by  indem nify ing  th e  in su re d  - 
m ak in g  u s e  o f th e  m oney  in  th e  in s u re r ’s  h a n d s , a g a in s t 
liability  on  a c c o u n t o f in ju rie s  to  th ird  p a rty .

T h is m a tte r  c a n  be  view ed in  a n o th e r  ligh t a n d  from  
a  d iife ren t s ta n d -p o in t. If, in  fact, th e  a d d e d  re sp o n d e n t-  
re s p o n d e n t (in su re r)  d o es  n o t h o ld  th e  a m o u n t  o f th e  
ju d g m e n t a s  c o n s tru c tiv e  t ru s te e  fo r th e  1st d e fe n d a n t-  
re sp o n d e n t w ho  is  th e  in su re d , o r on  h is  behalf, th e n  it w ould  
be even m ore  a c c u ra te  for one  to  say  th a t  a d d e d -re sp o n d e n t-  
re sp o n d e n t (the in su re r)  h o ld s  th e  a m o u n t  of th e  ju d g m e n t 
on  b e h a lf  of th e  p la in tiff-ap p e llan t h im se lf  - h e  b e in g  th e  
ju d g m e n t-c re d ito r  - in a s m u c h  a s  th e  s u m  a sc e r ta in e d  by  th e  
D istric t C o u rt a s  d a m ag es  to  w h ich  th e  p la in tiff-ap p e llan t is 
en titled  in  te rm s  of th e  ju d g m e n t m u s t  be  h e ld  to  be  p ro p erty  
“belong ing” to  th e  p la in tiff-ap p e llan t for th re e  overw helm ingly  
s tro n g  rea so n s ; if n o t th e  cu m u la tiv e  effect of th o se  th re e  
c irc u m sta n c e s  is to  im p re ss  u p o n  th e  m o n ey  in  th e  h a n d s  of 
the  ad d ed  re sp o n d e n t-re sp o n d e n t ( in su rers) th e  c h a ra c te r  of 
m oney  “belong ing” to  th e  p la in tiff-ap p e llan t u p o n  a  su m  
of Rs. 7 3 5 ,0 0 0 /=  - p re se n tly  in  th e  h a n d s  of th e  ad d ed  
re sp o n d e n t-re sp o n d e n t, th a t  be ing  th e  aw a rd  in  th e  ju d g m e n t 
in  favour o f th e  p la in tiff-appellan t. T he th re e  re a s o n s  o r 
c irc u m sta n c e s  a fo resa id  a r e : (i) T he D is tric t C o u rt h a s  e n te red  
ju d g m e n t in  favour o f th e  p la in tiff-ap p e llan t in  th e  su m  above 
m en tioned ; (ii) th e  1st d e fe n d a n t-re sp o n d e n t a g a in s t  w hom  th e  
sa id  ju d g m e n t h a s  b e e n  e n te re d  h a s  a n  in s u ra n c e  policy w ith  
th e  a d d e d -re sp o n d e n t-re sp o n d e n t ( in su re rs)  w h ereb y  th e  
la tte r  h a s  u n d e r ta k e n  to  p ro te c t th e  fo rm er from  liab ility  to 
th ird  p e rso n s  a ris in g  in  co n seq u e n c e  of th e  o p e ra tio n  of th e  
lorry  o f w h ich  th e  1st d e fe n d a n t- re sp o n d e n t (in su red ) is th e  
ow ner; (iii) S ec tio n  105 of th e  M otor Traffic Act im poses  
a n  a b so lu te  legal ob liga tion  - a n  o b liga tion  w h ich  gives no 
a lte rn a tiv e  to  th e  a d d e d -re sp o n d e n t-re sp o n d e n t (insurer) -
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b u t  re q u ire s  fu lfilm en t, i. e. a c co rd in g  to  th e  c o n tra c t 
(of in su ran ce). T he sa id  sec tion  105 of th e  M otor Traffic Act is 
se lf-exp lana to ry  a n d  is in  th e  following im perative term s. 
To quote: “If a fte r  a  certifica te  of in su ra n c e  h a s  been  issued  
. . .  a  decree  in  re sp e c t of any  s u c h  liability  . . .  is ob tained  
a g a in s t an y  p e rso n  in su re d  by th e  policy . . . th e  in su re r  shall, 
su b je c t to  th e  p rov isions of sec tions  106 to  109, pay to the 
p e rso n s  en titled  to  th e  benefit of th e  decree  any  su m  payable 
th e re u n d e r  in  re sp e c t of th a t  liability  . . . ”

(It is  to  b e  o b s e rv e d  t h a t  in  th e  c i r c u m s ta n c e s  
co n tem p la ted  in  se c tio n s  106 - 109 th e  in su re r  is relieved of 
liability  to  pay, b u t  th o se  c irc u m sta n c e s  h a d  n o t been  invoked 
in  th e  su b m iss io n s  of th e  lea rn ed  C ounse l for th e  added- 
re sp o n d e n t-re sp o n d e n t e ith e r  in  th is  o r in  th e  C ourt below and  
th o se  c irc u m s ta n c e s  exem p tin g  liab ility  do n o t d em an d  
c o n s id e ra tio n  in a s m u c h  a s  th o se  c irc u m sta n c e s  have not 
b e e n  ra ise d  byw ay of defence, - th e  su b m iss io n s  on b eh a lf of 
th e  a d d ed  re sp o n d e n t-re sp o n d e n t (insurers) m u s t be tak e n  to 
tac itly  recogn ise  th e  fac t th a t  th o se  exem pting  c irc u m stan ces  
a re  n o n  - ex isten t).

T he w ord “sh a ll”, in  th e  ex p ressio n  in  section  105 of 
th e  M otor Traffic Act i. e. “th e  in su re r  sh a ll pay to th e  p e rso n  
e n ti tle d  to  th e  b e n e fit  of th e  d e c re e  th e  su m  p a y ab le  
th e re u n d e r” in  th e  con tex t, m u s t  be  given a  com pulsory  
m ean in g  d en o tin g  a n  a b so lu te  obligation. Even in  com m on or 
o rd in a ry  p a rla n ce  it (the te rm  “sh a ll”) is a  w ord of com m and. 
T he w ord  sha ll, o rd inarily , h a s  th e  invariab le  sign ificance of 
exc lud ing  th e  id ea  of d isc re tio n  a n d  h a s  th e  sign ificance of 
o p e ra tin g  to  im pose  a  d u ty  o r ob liga tion  w h ich  h a s  to be 
enforced , p a rtic u la rly  if th e  pub lic  policy is in  favour of th is  
m ean ing . T he a d d e d -re sp o n d e n t-re sp o n d e n t (the insurer) 
w ould  do well to  rem e m b e r th e  w isdom  e n sh rin e d  in  the  old 
m axim : “p ru den ter  a g it qui praecepto  legis ob tem p era t ” (He 
a c ts  p ru d en tly  w ho  obeys th e  co m m an d  of th e  law). The S ta te  
is co n cern ed  to  e n s u re  th a t  In su ra n c e  C om pan ies will be 
rea so n a b le  a n d  show  u tm o s t good fa ith  in  th e ir  dea lings  w ith
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th e  public . T he b u s in e s s  of in su ra n c e  is  c lo thed  o r im p ressed  
w ith  a  pub lic  in te re s t b e c a u se  it is so m e th in g  in  w h ich  p u b lic  
o r com m un ity  or a  p a r t  th e re o f  h a s  som e p e c u n ia ry  in te re s t  or 
som e in te re s t by w h ich  th e ir  legal r ig h ts  o r liab ilities a re  
affected.

It is w orth  n o tin g  th a t  u n d e r  a  c o n tra c t of in su ra n c e  th e  
in su re r  is legally b o u n d  to  c o m p e n sa te  th e  o th e r  p arty . In  th is  
ca se  th e re  is the  ad d ed  fe a tu re  for th e  law  (section  105 o f th e  
M otor Traffic Act) itse lf c o m m a n d s  th e  in s u re r  to  pay, b e  it 
no ted , d irectly  to  th e  in ju re d  th ird  p a rty  - w h ich  m ak es , so  to  
say, th e  in su re r  . . . b o u n d , legally to m ak e  th e  p a y m e n t 
d irectly  to th e  in ju red  th ird  p a rty  i. e. th e  p la in tiff-appellan t. 
B ecau se  th e  law  com pels  o r c o m m a n d s  th e  in s u re r  to  pay  
d irectly  to  th e  in ju red  th ird  p a rty  - th e  in ju re d  th ird  p a rty  
(p lain tiff-appellan t) a c q u ire s  a  legal e n title m e n t to s u c h  a n  
a m o u n t o r su m , in  th e  h a n d s  of th e  ad d e d  re sp o n d e n t-  
re sp o n d e n t (insurer), a s  is e q u iv a len t to  th e  su m  aw ard ed  
by th e  ju d g m e n t to  th e  p la in tiff-ap p e llan t. By v irtu e  of th e  
o p e ra tio n  sec tion  105 of th e  M otor Traffic, s e t  o u t above, th e  
p la in tiff-appellan t h a s  a  legal e n title m e n t, a s  opposed  to  a  
m ere  rig h t to be co n sid e red  for a  b enefit w h ich  is tru ly  only 
d isc re tio n a iy . It is t ru e  th a t  th e  in s u re r  is w ith h o ld in g  
p ay m en t. B u t s u c h  re fu sa l to  p ay  is w rongfu l a n d  is in  d irec t 
v io lation  of sec tion  105 of th e  Mo to r  Traffic Act. Yet, th e  m oney, 
although  w rongfully  in  th e  h a n d s  o f th e  in su re r , “belongs" to 
th e  p la in tiff-ap p e llan t in  te rm s  o f th e  law .

It is to  be observed  th a t  in  te rm s  o f sec tio n  2 1 8  of th e  Civil 
P rocedu re  Code, th e  p la in tiff-ap p e llan t (judgm en t-cred ito r) 
h a s  th e  rig h t in  ex ecu tio n  of th e  ju d g m e n t to  seize p roperty , (to 
u se  th e  very w ords u se d  in  th e  sa id  sec tio n  218) “be long ing  to  
th e  ju d g m e n t- d e b to r " .  (T h e  w o rd  “b e lo n g ” h a s  b e e n  
in te rp re te d  in  legal d ic tio n a rie s  to  m ean : to  a p p e r ta in  to, to  be 
th e  p ro p e rty  of, to  ow n). B u t th e re  is no  like e x p re ss  p rov ision  
of law  w h ich  e n a b le s  th e  ju d g m e n t-c re d ito r  to  seize, (in 
ex ecu tio n  of th e  ju d g m e n t in  h is  favour) p ro p erty  th a t  be longs 
o r a p p e r ta in s  to  h im se lf  righ tfu lly , th a t  is in  a c co rd a n ce  w ith
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w h a t is  righ t, j u s t  a n d  legal. It is said : J u s  constitui oportet in 
his quae ut plurim um  accidunt non quae ex  inopinate (laws 
o u g h t to  be  m ad e  w ith  a  view to  th o se  c ases  w hich  h a p p e n  
m o st frequen tly  a n d  n o t to  th o se  w h ich  a re  of ra re  or acciden ta l 
a s su ra n c e ) . P e rh ap s , a  case , su c h  a s  th is  in  w hich  the  
ju d g m e n t-c re d ito r  h a s  to  seize w h a t a p p e rta in s  or belongs to 
him self, b e ing  in  a  way, a  ra re  case , law h a s  n o t ye t provided 
for it. B u t, law , a lth o u g h  it does n o t define exactly  tru s ts  in  the  
ju d g m e n t of a  good m a n  (Lex non exacte dejin it s e d  arbitrio boni 
viri permitit). It is sa id , th a t  w h ich  never h a p p e n s  b u t  once or 
tw ice, leg isla to rs  p a s s  by. B u t th is  s itu a tio n , th a t  h a s  a risen  
in  th is  ca se  p e rh a p s , will go on  hap p en in g , in  th e  fu tu re , tim es 
w ith o u t n u m b er, an d  is n o t going to be a  ra re  occurrence  
a lth o u g h  it h a d  n o t occu rred  to anyone  to  view th is  m a tte r  from 
th is  s ta n d -p o in t, p e rh a p s , for no  o th e r  rea so n  th a n  th a t  
n ecess ity  h a d  never a rise n  before to  do so. O ne can n o t a c t a fter 
th e  fash io n  of th e  R om an ju d g e  w ho d ism issed  th e  p la in tiff  s 
ac tio n  for recovery  of dam ag es for c u ttin g  dow n h is  vines, 
b e c a u se  form  of th e  ac tio n  spoke in  genera l te rm s, of trees 
(actio d e  arboribus succicis). T he ju d g e  took th e  odiously 
tec h n ica l view th a t  th e re  w as  no provision  for th e  aw ard  of 
d a m a g e s  for c u ttin g  v ines w h ich  a re  c reep ers  a n d  th a t  action  
lay  o r p rovided  for c u ttin g  dow n tre e s  only. P e rh ap s , th a t  
R om an  J u d g e  m ad e  a  fe tish  of lite ra lism  - rigid in sis ten ce  on 
lite ra l in te rp re ta tio n . The R om an J u d g e  failed to  app rec ia te  
th a t  tre e s  a n d  c reep e rs  derive n u tr ie n t  from  th e  soil a n d  fall 
u n d e r  b ro ad  h e a d  o r g e n u s  of p la n ts  - th e  only difference, if 
an y , a s  I h a d , in  a n o th e r  ju d g m e n t, exp la ined , be ing  th a t 
fo rm er (trees) grew  vertically  to  th e  g ro u n d  a n d  th e  la tte r  (vines 
o r creepers) grew  a long  th e  g round .

I th in k  for th e  following re a so n s  th e  p lain tiff-appellan t 
o u g h t to  be  allow ed, a lth o u g h  th e  m oney  or the  a m o u n t 
aw ard ed  by  th e  ju d g m e n t, a lread y  “b e lo n g s” to  h im  (in te rm s 
of th e  law) to  seize th e  sam e  for an y  one  o r b o th  of th e  following 
rea so n s :
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(i) In  th e  a b sen c e  o f a  specific prov ision  govern ing  a  given 
s itu a tio n  th e  C o u rt h a s  a n  in h e re n t pow er to  m ak e  a n  
o rd er w h ich  is e s se n tia l in  th e  in te re s ts  of ju s tic e ;

(ii) A ju d g m e n t o u g h t n o t to be illusory; it o u g h t to  have  its  
p ro p er effect. (Judicium  non d e b e t e s s e  illusorium; suum  
ejjectum  habere debet).

To deal w ith  two re a so n s  en u n c ia ted , above in  o rder: As 
S a rk a r  on  Civil P rocedu re , 7th ed ition , h a s  p o in te d  o u t, th e  
Civil P rocedure  Code is  n o t ex h au stiv e  a s  to  th e  pow ers of 
C o u rt in  m a tte rs  o f p ro ced u re . T he C o u rt h a s  a n  in h e re n t 
pow er to m ake  a  p a r t ic u la r  o rder, even  w h en  no  sec tio n  o f th e  
Code ca n  be p o in ted  to  a s  d irec t a u th o r ity  for it, w h e re  its  
decision  is b a sed  o n  so u n d  g en era l p rin c ip le s  a n d  is  n o t in  
conflict w ith  th em  o r th e  in te n tio n  of th e  leg is la tu re . It is one 
o f th e  th re e  basic  p re c e p ts  o f th e  law  to give every  m a n  h is  d u e  
- th e  o th e r  two being, if th ey  be m en tio n ed , fo r th e  sa k e  of 
com p le ten ess, to live h o n e s tly  a n d  n o t to  h a rm  o r to  h u r t  
an o th e r . It is to be  observed  th a t  th e  a m o u n t p ay ab le  u n d e r  th e  
decree  h a s  to  be p a id  in  te rm s  o f th e  m a n d a te  o f th e  law  itse lf  
to the  p la in tiff-ap p e llan t for, a s  s ta te d  above, sec tio n  105 of 
th e  M otor Traffic o rd a in s  th a t  th e  “in s u re r  sh a ll  p a y  to  th e  
p e rso n s  en titled  to  th e  b en efit of th e  decree  a n y  s u m  p ay ab le  
th e re u n d e r .” So th a t  w h a t is  aw ard ed  a s  d a m a g e s  by  th e  
ju d g m e n t o f th e  D is tr ic t C ou rt, is th e  p la in tiff-a p p e llan t 's  d u e  
or legal en titlem en t. I c a n n o t b rin g  m yse lf to  believe th a t  
P a rliam en t w ould  h av e  ever in te n d e d  th a t  a  m a n  sh o u ld  n o t 
ge t h is  d u e  in  e x ecu tio n  of a  ju d g m e n t in  h is  ow n favour, for 
no  o th e r  o r b e tte r  re a s o n  th a n  th a t  th e re  is no  e x p re s s  legal 
provision en a b lin g  a  ju d g m e n t-c re d ito r  to  seize w h a t, in  t ru th , 
is h is  ow n m oney  o r p ro p erty , (or w h a t th e  law  h a s  d e c la re d  to 
be so, a s  sec tio n  105 of th e  M otor Traffic A ct h a d  done) in  th e  
h a n d s  of a  p e rso n  w rongfu lly  re ta in in g  o r w ith h o ld in g  th e  
sam e  a s  th e  ad d e d  re sp o n d e n t-re sp o n d e n t (in su rer) is doing. 
I, for one, c a n n o t th in k  th a t  th e  p la in tiff-ap p e llan t sh o u ld  be 
d en ied  h is  d u e , th a t  is, th e  a m o u n t d ecreed  by  th e  ju d g m e n t, 
w hen  b o th  law  a n d  ju s t ic e  req u ire  th a t  it sh o u ld  be  pa id  to  him .
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In  th e  case  of H ukum  C hand u. K am alanand Singh12’ (referred 
to  a t  page 4 4 3  Civil P rocedu re  - W ickram asinghe) W oodroffe J .  
exp la ined  how  th e  C ourt o u g h t to ac t in  a  s itu a tio n  n o t covered 
by an y  ex p ress  p rovision  of law. W here no specific provision or 
ru le  ex ists , th e  C o u rt sh o u ld  n o t refu se  to act; on the  con trary  
it sh o u ld  a c t acco rd ing  to  equ ity , ju s t ic e  an d  good conscience. 
To quo te  “from  W oodroffe, J .  “fu rth e r, law c a n n o t (as po in ted  
o u t by  B arn es  Peacock  C. J .)  m ake  ex p ress  p rov isions ag a in st 
all inconven iences so  th a t  th e ir  d isp o sitio n s  sha ll ex p ress  all 
th e  c a se s  th a t  m ay  possib ly  h ap p e n , an d  it is therefore  the  
d u ty  of a  good ju d g e  to  app ly  th em  n o t only to w h a t a p p e a rs  to 
be reg u la ted  by e x p ress  p rov isions, b u t  to all c a se s  to w hich  a 
j u s t  ap p lica tio n  of th em  m ay  be m ade  an d  w h ich  a p p e a r  to be 
c o m p reh en d ed  e ith e r  w ith  th e  exp ress  se n se  of th e  law or 
w ith in  c o n seq u en ces  th a t  m ay  be g a th e red  from  it.”

In th e  ca se  of N arasinghD as v. M angalD ubey<3) 5 M ahm ood 
J .  laid  dow n a  ve iy  help fu l gu ideline  to be followed w hen 
e x p ress  p rovision  w as  w an ting .

In  th e  above-m en tioned  case  it w as observed  th a t  the  
C o u rts  a re  expected  n o t to  a c t u p o n  the  p rincip le  th a t  every 
p ro ced u re  is to  be  ta k e n  a s  p ro h ib ited  u n le s s  it is expressly  
provided  for by th e  Code, b u t  on  th e  converse  p rincip le  th a t  
every p ro ced u re  is to  be u n d e rs to o d  a s  perm issib le  till it is 
sh o w n  to be p ro h ib ited  by  th e  law. It is a  genera l p rincip le  th a t  
p ro h ib itio n s  a re  n o t to  be  p resu m e d . They say  “bonijudicis e s t  
cunpliare ju risd icton em ,” w h ich  m e a n s  th a t  it is th e  p a r t  (or 
duty) of a  good ju d g e  to  en la rge  o r u se  liberally  h is  rem edial 
a u th o r ity  o r ju risd ic tio n . We have  le a rn t a s  s tu d e n ts , an d  
recall w ith  no sta lg ia , th a t  ju s t ic e  is a  s tead y  a n d  u n c e as in g  
d isp o sitio n  to  re n d e r  to every m a n  h is  due. O f w h a t ea rth ly  u se  
is  w h a t we have le a rn t  u n le s s  we m ake  a  c o n sc io u s  effort to 
m ak e  of u se  w h a t we h ave  lea rn t. O ne know s w h a t o u g h t to  be 
done, th a t  is, to  give th e  p la in tiff-ap p e llan t h is  due . T here  is 
only  one  w ay of do ing  it a n d  th a t  is  by  m ak in g  th e  benefit of the  
aw ard  of dam ag es  availab le  to  h im  a n d  n o t by  w ithho ld ing  it 
from  him . B u t it p ro fits  little  to  know  w h a t o u g h t to be done,
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if you  do n o t do it o r if you  do n o t k now  how  it is to  b e  done. 
W hen law s im posed  by  th e  s ta te  o r e n a c te d  by  th e  P a rliam en t 
fail o r a re  s ilen t we m u s t  a c t by  th e  law  of n a tu re . I su p p o se , 
law of n a tu re  m e a n s  th e  p rin c ip le s  for g u id an c e  of h u m a n , 
conduct, w h ic h  in d e p e n d e n tly  o f e n a c te d  law , m ig h t be 
d iscovered by  th e  ra tio n a l in te lligence  o f m a n , u n d e faced  by 
d ish o n esty  a n d  leg erd em ain  - leg e rd em a in  a n d  so p h is try  
being a  d istinc tive  flavour of th e  s u b m is s io n s  o n  b e h a lf  of th e  
added  re sp o n d e n t-re sp o n d e n t in  th is  case . T h is  is  a n o th e r  
way of say ing  w h a t I have sa id  above, th a t  is, th a t  one  m u s t  
m ake o rd ers  to  acco rd  w ith  ju s t ic e  a n d  good conscience .

To d ea l w ith  th e  seco n d  re a s o n  refe rred  to  above a s  to w hy 
the  p la in tiff-appellan t sh o u ld  be  p e rm itte d  to  seize a n  a m o u n t 
in  th e  h a n d s  o f th e  a d d ed  re s p o n d e n t-re sp o n d e n t equ iva len t 
to th e  su m  aw ard ed  by  th e  ju d g m e n t; a  ju d g m e n t sh o u ld  be  of 
som e p rac tic a l v a lu e  to  th e  p a rty  c o n cern ed , p a rticu la rly , 
w hen  it aw a rd s  d a m a g e s  a n d  n o t tu rn  o u t to  be, w h a t, one  m ay  
call, phoney , w ith o u t s u b s ta n c e  o r p rac tic a l va lue . J u s t  a s  
m u ch  a s  th e  effect of law  c o n s is ts  in  ex ecu tio n  - th e  va lue  of 
a  ju d g m e n t, too, d e p e n d s  on  ex ecu tio n . A n o rd er, s u c h  a s  th e  
one th a t  th e  lea rn ed  D is tric t J u d g e  h a d  m ade , does n o t 
conform  to  re a so n  n o r  to  law  a n d  is su b v ers iv e  of b o th  - th e  
p rac tica l effect of h is  o rd e r  b e in g  to  deprive  th e  p laintiff- 
ap p e llan t of w h a t is d u e  to h im , a n d  d u e  to  h im , be  it no ted , 
no t u p o n  a  m ere  m ora l view of th e  m a tte r , b u t  acco rd in g  to law. 
It is well to rem em b er th a t  sec tio n  105 o f th e  M otor Traffic 
Act c o m m an d s  th e  in s u re r  w ho in  th is  c a se  is th e  add ed  
re sp o n d e n t-re sp o n d e n t to  pay  th e  a m o u n t dec reed  d irec tly  to 
the  p e rso n  w ho is en titled  to  th e  b en efit of th e  decree , w ho in  
th is  case , is th e  p la in tiff-ap p e llan t. T he lea rn ed  D istric t J u d g e  
h as , w ith  a  c o n seq u e n tia l a ir, a lso  ex p re sse d  th e  view th a t  the  
p la in tiff-ap p e llan t h a s  to  file a n o th e r  ac tio n  a g a in s t the  
re sp o n d e n t-re sp o n d e n t ( in su ra n c e  C om pany) to  recover th e  
su m  o r dam a g e s  th a t  h a s  b een  aw a rd ed  to  h im  in  th is  action . 
To quo te  “dss-efi e3©oco©£> 8 6 ^ 0 0  8 cdz§ @  QgsadOo r o z a  zo ^ zs fsza ’ 
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th e  invete ra te  policy of th e  law, th a t  s u it  sh a ll n o t grow o u t of 
s u it  a n d  w h ich  p rincip le  is terse ly  spe lt o u t in  th e  d ictum : boni 
ju d ic is  e s t  lites dirim ere ne lis ex  lite oritur, e t in terest rei 
publicae u t s in tjin e s  litium  - w hich  m ean s  th a t  ii is the  d u ty  of 
a  good ju d g e  to  p rev en t litigations, th a t  s u it  m ay n o t grow ou t 
of s u it  a n d  it c o n c e rn s  th e  w elfare of th e  S ta te  th a t  a n  end  be 
p u t  to litigation . O ne is  painfu lly  aw are  th a t  one D istric t C ourt 
ac tio n  will give a  m a n  en ough  of litigation to la s t  h im  a  life
tim e. W hat is m ore th e  learned  D istric t J u d g e  h ad  been  
un -fee ling  e n o u g h  to d ism iss  by h is  o rder d a ted  0 7 .10 .1997 , 
w h a t is  v irtua lly , th e  ap p lica tion  for execu tion  a g a in s t the 
in su ra n c e  com pany , w ith  costs . In  any  even t no c o s ts  shou ld  
have  b e e n  o rd ered  a g a in s t th e  p la in tiff-ap p e llan t in the  
c irc u m stan c e s . A J u d g e  sh o u ld  have “the  sa lt  of conscience 
les t he  be dev ilish”. Ordering costs against the plaintiff- 
appellant, as the learned District Judge had done, is 
som ewhat rem iniscent of the incident where the man who 
fell from the tree was gored by a bull.

A lthough  I have explored th e  possib ility  of ho ld ing  th a t  the 
ad d ed  re sp o n d e n t-re sp o n d e n t (insurer) ho ld s th e  a m o u n t 
payab le  u n d e r  th e  ju d g m e n t a s  a  co n stru c tiv e  tru s te e  for the 
1st d e fe n d a n t-re sp o n d e n t. I have n o t res ted  th is  o rder on  th a t 
b a s is , b u t  r a th e r  on th e  firm er g round  th a t  th e  sa id  a m o u n t 
“be lo n g s” to  th e  p la in tiff-appellan t or th a t  it is h is  (plaintiff- 
a p p e lla n t’s) legal en titlem en t. I have exp lained  th a t  a lth o u g h  
th e re  is no  specific legal provision enab ling  th e  plaintiff- 
a p p e lla n t to seize, in  execu tion  of th e  ju d g m e n t, w h a t legally 
a n d  righ tly  "belongs” to  h im  - ye t th e re  is no  legal p roh ib ition  
e ith e r  for p ro h ib itio n s  a re  n o t to be p resu m ed . A nd, in asm u c h  
a s  th e re  is  no  p roh ib ition , legal o r o therw ise , th e  plaintiff- 
a p p e lla n t h a s  th e  pow er in  execu tion  of th e  ju d g m e n t (in h is 
favour) to  “seize a n d  sell o r to  realize in  m oney  by th e  h a n d s  
of th e  fisca l” a ll sa leab le  p roperty , w h e th e r  m ovable or 
im m ovable, belong ing  to  th e  a d d e d -re sp o n d e n t-re sp o n d e n t 
(U nion A ssu ra n c e  Com pany). It is wholly u n -n e c e ssa ry  to add  
th e  U nion  A ssu ra n c e  a s  a  p a rty  j u s t  a s  m u c h  a s  it is 
u n -n e c e s s a ry  for th e  p u rp o se  of seizing p roperty  in execu tion
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of a  ju d g m e n t, to  ad d  a s  a  p a rty , a  p e rso n  w ho “h o ld s  th e  
p roperty  o n  b e h a lf  o f th e  ju d g m e n t-d e b to r  o r in  t r u s t  for th e  
ju d g m e n t d eb to r” w ith in  th e  m ea n in g  of sec tio n  2 1 8  o f th e  Civil 
P rocedure  Code. As a  final no te , I m u s t  ad d  th a t  I have  liberally  
m ade u se  o f tra d itio n a l legal c o n c ep ts  a n d  b asic  p rin c ip le s  to 
arrive a t  th is  dec ision  w h ic h  I t r u s t  is  roo ted  n o t only  in ju s t ic e  
an d  good-sense, b u t  a lso  in  law  a s  well. T h ese  c o n c ep ts  
c o n t in u e  to  fo rm  th e  f o u n d a t i o n  fo r  m u c h  o f  o u r  
ju r isp ru d e n c e , if n o t a  key  to  th e  s u b s ta n c e  a n d  term ino logy  
n o t only of o u r  sy s te m  of law , b u t  a lso  to  th o se  of a n y  m o d e m  
or advanced  sy stem  a n y w h ere  in  th e  w orld, b e c a u se  th ey  a re  
designed  to  p rom o te  th e  e n d s  o f ju s t ic e  by  tak in g  a  se n sib le  
view u n -tra m m ele d  by  d e te s ta b le  tech n ica litie s . S u b m iss io n s  
of th e  lea rn ed  C o u n se l in  th is  c a se  a re  “in co m p arab le  o r a re  
beyond co m p are ,” in  th a t  th ey  c a n n o t b e  co m p ared  even  to  th e  
proverb ial “two g ra in s  o f w h e a t h id d e n  in  two b u s h e ls  o f chaff. 
You sh a ll seek  all day  ere  (before) y o u  find th em , a n d  w h e n  y o u  
have th em  th ey  a re  n o t w o rth  th e  search".

The o rd er of th e  lea rn ed  D is tric t Ju d g e  d a te d  0 7 .1 0 .1 9 9 7  
is h ereby  se t a side . T he  a d d ed  re s p o n d e n t-re sp o n d e n t viz. 
th e  U nion A ssu ran c e  C om pany , will a lso  p ay  th e  p lain tiff- 
ap p e llan t a  su m  of Rs. 1 0 ,5 0 0 /=  a s  c o s ts  of th is  appeal. 
The p la in tiff-appellan t is  e n title d  to  ex ecu te  th e  ju d g m e n t an d  
decree a g a in s t th e  U nion  A ssu ra n c e  - th e  a d d e d -re sp o n d e n t-  
r e s p o n d e n t  - w i th o u t  a d d in g  th e  a d d e d  r e s p o n d e n t -  
resp o n d en t.

JAYAWICKREMA, J . - I agree.

A p p ea l a llo w ed . The P la in tiff  - A p p e lla n t is  e n ti tle d  to 
execute the Ju dgm en t a n d  D ecree a g a in s t Union A ssu ran ce  - 
the a d d e d  R espon den t - A ppellan t w ithou t add in g  the a d d e d  
R esponden t R espondent.


