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WIJESOORIYA
V.

PUSSEDENIYA, COMMISSIONER OF NATIONAL HOUSING 
AND ANOTHER

SUPREME COURT
N. D. M. SAMARAKOON, C.J., VICTOR PERERA. J.
AND COLIN THOME. J.
S.C. APPEAL NO. 4 /8 3  : S.C. APL. L.A. NO. 115/82 :
C. A. APPLICATION NO. 963/81.
MARCH 1. 1983.

Rules o f the Supreme Court — Special Leave to Appeal — Failure to lodge 
written submissions within fourteen days of the granting of Special Leave to 
Appeal — Whether rule 12(2) o f the Supreme Court Rules absolved the 
petitioner from complying with the mandatory provision of Rule 35(a) or 
whether an application for Special Leave was for all purposes to be regarded as 
“the petition o f appeal" — Rules 12(1) and (2) and 35(a) and (e) o f the Supreme 
Court Rules of 1978.

The Petitioner's application for a writ of Prohibition and Mandamus was 
dismissed by the Court of Appeal. Subsequently he was granted Special Leave to 
Appeal. However, he had failed to lodge his written submissions in Court within 
fourteen days of such granting of Special Leave to Appeal, which was a 
mandatory requirement under the Supreme Court Rules of 1978. The 2nd 
respondent, thereupon filed a motion on this ground for an order for disposal of 
the case.

Held —
That this is a non-compliance with a mandatory requirement of the Supreme 
Court Rules of 1978.

APPEAL from an order of the Court of Appeal.

Nimal Senanayake, Senior Attorney-at-Law with Miss S. M. Senaratne and THak 
Balasuriya for the Appellant.

H. L. de Silva. Senior Attorney-at-Law with L. C. Seneviratne for 2nd Respondent.

Cur. adv. vult

March 16. 1983 
VICTOR PERERA. J.

The Petitioner had m ade an a p p lica tio n  to  the  C ourt o f A ppea l 
fo r  a W r it o f P roh ib ition  and M andam us. The C ou rt o f A ppea l by 
its o rde r dated 4 th  N ovem ber 1 9 8 2  d ism issed the  a p p lica tio n .
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The P e titio n e r on  the  2 4 th  N ovem ber 1 9 8 2  lo d g e d  a p e tit io n  in 
th is  C o u rt fo r  the  g ra n t o f S pec ia l Leave to  A ppea l u n d e r A rtic le  
1 2 8 (2 ) o f th e  C o n s titu tio n . A fte r n o tice  on  th e  re sp o n d e n ts  w as 
served and caveats lodged  in te rm s o f th e  S uprem e C o u rt Rules 
o f 1 9 7 8 . th e  P e titio n e r w as heard and o rd e r w as m ade on  18 th  
January  1 9 8 3  g ra n tin g  Specia l Leave to  Appeal.

The P e titio n e r had fa iled  to  lodge  h is w ritte n  su b m iss ions  in 
C o u rt w ith in  14  days o f the  g ra n tin g  o f S pec ia l Leave to  A ppea l 
by th is  C ourt. The 2 nd  R esponden t th e re u p o n , on th e  3 rd  
F ebruary  1 9 8 3 . a fte r th e  e xp iry  o f th e  sa id  14  days, f ile d  a 
m o tio n  th a t th is  m a tte r be p u t up  fo r  an o rd e r o f C o u rt and th is  
cam e u p  b e fo re  us on  the  1 st M a rch  1 9 8 3 . a fte r n o tic e  to  the  
P etitioner, fo r  d isposa l.

The P e titione r, how ever, had a fte r th is  m o tio n  w as file d  on 
3 .2 .8 3  by th e  2 n d  R esponden t, lo dged  a fresh  p e titio n  o f appea l 
in te rm s o f Rules 12(2) on  8 .2 .8 3  and te nde red  w ritte n  
su b m iss io n s  on  1 1 .2 .8 3 . The fresh  p e titio n  o f appea l and th e  
w ritte n  su b m iss io n s  w ere  th u s  file d  a fte r 14  days had exp ired  
a fte r leave w as g ran ted . It w as con te n d e d  on  be h a lf o f the  
P e titione r th a t Rule 1 2 (2) enab led  h im  to  lodge  a fresh  p e titio n  o f 
appeal a fte r h is ea rlie r p e titio n  fo r  Specia l Leave to  A ppea l had 
been a llo w e d  and th a t th e re fo re  he w as e n title d  to  file  h is w ritte n  
su b m iss ions  w ith in  14 days o f the  lo d g in g  o f the  fresh  p e titio n  o f 
appeal. On be h a lf o f the  2nd  R espondent, it w as co n te n d e d  th a t 
th e  Rule 12 (2 ) w h ic h  enab led  the  lo d g in g  o f a fresh  p e titio n  o f 
appea l d id  n o t abso lve  the  P e titio n e r fro m  c o m p ly in g  w ith  the  
m a n d a to ry  p ro v is io n  o f Rule 35(e) re q u ir in g  h im  to  f ile  his 
w r itte n  s u b m iss io n s  w ith in  14 days o f the  g ra n tin g  o f leave as 
th e  a p p lic a tio n  fo r  leave w as fo r  a ll pu rposes n o w  a " p e titio n  of 
a p p e a l".

Rule 1 2 reads as fo llo w s  :—

"1 2 (1 )  W he re  an a p p lica tio n  fo r  Specia l leave to  appea l has 
been a llow ed , it sha ll n o t be necessary fo r the  appe lla n t 
to  g ive  n o tice  o f appea l o r to  lodge  a fre sh  p e titio n  o f 
appea l, b u t the  a p p lica tio n  fo r  leave to  appea l sha ll in 
such  case be deemed to  be the  petition of appeal, b u t in
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all o th e r m atte rs  he sha ll c o m p ly  w ith  th e  ru les re la tin g  to  
appeals.

(2) N o th in g  c o n ta in e d  in S u b -ru le  (1) sha ll be deem ed to  
p rec lude  such  a p pe lla n t fro m  lo d g in g  a fresh  p e titio n  o f 
appeal, in w h ic h  case, he sha ll co m p ly  w ith  the  p rov is ions  
o f the  Rules re la ting  to  appeals

It is c lea r fro m  an e xa m ina tion  o f th is  Rule th a t th e  o r ig in a l 
a p p lica tio n  fo r  S pec ia l Leave da ted  2 4 th  N ovem ber 1 9 8 2  w as to  
be regarded  as "  th e  p e titio n  o f appea l "  a lth o u g h  the  P e titione r 
was pe rm itte d  to  lo d g e  a fresh  p e tit io n  o f appea l. In all o th e r 
m atte rs  the  p e tit io n e r w as o b lig e d  to  c o m p ly  w ith  the  Rules 
re la ting  to  appeals.

Rules re la ting  to  a p p lica tio n s  fo r  S pec ia l Leave to  A ppea l are 
co n ta in e d  in Part I —  Rules 2 to  1 8. T he re fo re  th is  Rule 1 2 does 
no t app ly  to  appea ls file d  in th e  S uprem e C o u rt fo r  w h ic h  
p rov is ion  is m ade in Part II —  Rules 2 7  to  4 3 . H owever, in regard 
to  the  steps to  be taken a fte r an a p p lic a tio n  fo r  S pec ia l Leave to  
Appea l " w h ic h  becom es fo r  ail pu rposes " a pe titio n  o f appea l " 
filed  in the  S uprem e C ourt, the  Rules in Part II apply.

Rule 35(e) p rov ides  as fo llo w s

"3 5 (e ) The ap p e lla n t shall, as soon  as m ay be, and in any case, 
w ith in  fo u rte e n  days o f the  g ra n t o f specia l leave to  
appea l o r the  f il in g  o f an appea l lodge  his subm iss ions , 
and fo r th w ith  g ive no tice  th e re o f to  each re sponde n t 
serv ing  on  h im  a co p y  o f such subm iss ions  ",

The f irs t lim b  o f Rule 35 (e ) app lies, b u t th e  second  lim b  o f Rule 
35 (e ) ca n n o t a pp ly  as the  da te  o f the  " f il in g  o f th e  appea l " w ill 
re la te back to  the  da te  o f the  a p p lic a tio n  fo r  S pec ia l Leave to  
Appea l and no t to  the  date  the  fresh  p e titio n  o f appeal was 
lodged  in te rm s o f Rule 1 2, the  la tte r date  no t be ing  the  da te  o f 
the  filin g  o f the  appeal.
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The P e titio n e r in  th is  case had th u s  fa iled  to  lodge  h is w ritte n  
su b m iss io n s  w ith in  14  days o f the  g ra n t o f S pec ia l Leave to  
A ppea l. As th is  is a n o n -c o m p lia n c e  w ith  a m a n d a to ry  
re q u ire m e n t o f th e  S up rem e  C o u rt Rules o f 1 9 7 8 , th e  appea l 
stands d ism issed  w ith  costs  fixed  at Rs. 5 2 5 / -  payab le  by the  
p e titio n e r to  th e  2n d  responden t.

SAMARAKOON. C.J. — I agree 

COUN THOME, J. — I agree

Appeal dismissed.


