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N r. 7 of 1972 and Section 22 J2) (bb) of the Rent (Amen
dment) Act No. 55 of 1980 - Whether an amendment of plaint 
can be permitted unless an action was validly instituted -  
Sections 39,66(2). 55 and 147 of the Civil Procedure Code.

The Petitioner. ( a . Tamil Lady), filed action 
seeking to eject the defendant from the premises, 
on the ground of reasonable requirement under the 
Rent Act No.7 of 1972. During the trial, two 
further issues numbering 3 and 4 were brought 
forward by the defendant.

vizs

(3) Whether the plaintiff is subject to“Thssa-
valasaai53

(4) If so. could the plaintiff maintain this 
case according to tho manner in which it 
is filed?

In the meantime, the Rent Act was amended by 
•Ret No. 55 of 19S0 and the petitioner sought to 
amend the plaint in terms of Section 22(2) (bb) of 
this Act. and hor application was allowed by the 
District Judge. The defendant objected contending 
that the plaintiff being a Thesavalamai wife, could 
not validly institute legal actions without joining 
her husband, and no amendment can be permitted 
unless an action was validly instituted. The Court 
of Appeal decided that issues 3 and 4 be tried 
first to establish that the claim was validly 
instituted by the plaintiff and thereafter make an 
order for the amendment of the plaint.

Held -

There la no reason to disagree with the decision 
made PY the District Judge as
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(a) a decision on the issues of status viz : 3 
and 4 will not decide the entire case if 
the plaintif succeeds* and

(b) This action being a tenancy case it is in 
the interest of justice to decide the 
entire ease together, so as to avoid inter
mediate appeals.

Cases referred to

(1) Mango Nona vs. Man is Appu (1929) 31 N^L.R.
218 ;■■■■:■

(2) Fernando vs, Fernando (1923) 25 N„L,R, 197

Appeal from an Order of the Court of Appeal
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O cto ber 27, 1983.
ABDUL CADEPi,J.,.

The a p p e l l a n t ,  a  Tam il la d y , f i l e d  a c t io n  
se e k in g  to  e j e c t  th e  d e fe n d a n t from  th e  p rem ises i n  
s u i t  on th e  ground o f  re a s o n a b le  req u irem en t in  
te rm s o f S ec tio n  22 (2 )  (b )  o f th e  Rent Act No.7 o f 
1972.

On th e  d a te  o f  t r i a l ,  th e  fo llo w in g  i s s u e s  
w ere fram ed
" ( l ) A r e  th e  p re m ise s  r e l e v a n t  t o  t h i s  c a s e  
re q u ire d  fo r  re a s o n a b le  o cc u p a tio n  a s  a  
r e s id e n c e  f o r  th e  p l a i n t i f f  and members o f h e r  

. fam ily ?
( 2 ) I f  so ,
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( a )  I s  th e  p l a i n t i f f  e n t i t l e d  to  a sk  f o r  a  
d e c re e  o f  e je c tm e n t o f  th e  d e fen d an t a s  
p rayed  f o r  i n  th e  p la in t ?

(b )  Bh°.c i s  th e  amount o f  damages which th e  
p la in t J /C  can re c o v e r  from th e  d e fe n d a n t?*

The d efend an t d id  h o t fram e any i s s u e s .
On 12th  Ja n u a ry , 1981, when th e  p l a i n t i f f  was 

tinder c ro s s -e x a m in a t io n , and in  consequence o f
c e r t a i n  s ta te m e n ts  made by h e r ,  th e  d e fe n d a n t 
r a i s e d  f u r th e r  i s s u e s

"(3)W hether th e  p l a i n t i f f  i s  s u b je c t  to  
* T h esav a lam a i'?

( 4 ) I f  so, could the- plaintiff maintain tM s  
case according to the Banner in which it 
is filed 7"

The trial was- postponed .further for 12th-May, 
1981. .-

In the meantime, the Rent Act was amended 
by Act N o.55 o f  1980 w hich introduced a  new ground 
o f e je c tm e n t under Section 22 (2)(bb) and on 31st 
M arch, 1981, th e  p e t i t i o n e r  so u g h t to  amend th e  
p l a i n t  in  term s o f  t h i s  S e c t io n .  H ie d e fen d an t ob
je c te d  to  t h i s  a p p l i c a t io n ,  b u t th e  D i s t r i c t  Judge 
by h i s  O rder o f  1 2 th  May, 1981, a llo w ed  th e  
a p p l ic a t io n .

The d e fe n d a n t a p p e a le d  t o  th e  C o u rt o f  
Appeal a g a in s t  th e  O rder o f  th e  le a rn e d  D i s t r i c t  
Judge c o r tc .id in g  t h a t  th e  p l a i n t i f f  b e in g  a  
T hesavalam ai w ife ,  c o u ld  n o t v a l id ly  i n s t i t u t e  
le g a l  p ro ce e d in g s  w ith o u t j o in in g  h e r husband , and 
no amendment can  he p e rm itte d  u n le s s  an a c t io n  was 
v a l id ly  i n s t i t u t e d  an d , t h e r e f o r e  i s s u e s  3 and 4  a s  
re g a rd s  th e  s t a t u s  o f  th e  p l a i n t i f f  sh o u ld  be 
decided  b e fo re  th e  amendment can  be a llo w e d . The 
re le v a n t  s e c t io n  (2 1 (1 )  o f  th e  amending A ct) re a d s
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a s  fo? io v s : -
'Where any a c t io n  o r  p ro ceed in g s  . i n s t i t u t e d  in  

any C ourt f o r  th e  e je c tm e n t o f a  te n a n t  from 
any p rem ise s  under s u b s e c t io n  ( 2 ) ( b )  o f 
S e c tio n  22 o f  th e  p r in c ip a l  en ac tm en t, i s  o r 
a r e  pend ing  on th e  day im m edia tely  p re ce d in g  
th e  d a te  o f  comnencement o f  t h i s  A ct, th e  
la n d lo rd  o f  such p rem ises may, where he se e k s  
to  r e ly  on any new ground s p e c i f i e d  in  
s u b s e c tio n  (2 ) (b b )  o f S e c tio n  22 o f th e  p r in 
c ip a l  e n a c tm e n t, make a p p l ic a t io n  to  th e  C ou rt 
to  amend th e  p l a i n t  and th e  c o u r t  s h a l l ,  
n o tw ith s ta n d in g  th e  p ro v is io n s  o f  any o th e r  
law , p e rm it th e  la n d lo rd  to  amend th e  p l a i n t  
in  such a c t io n  o r  p ro ce e d in g s  and make such 
o th e r  o rd e r s  as may be n e c e s s a ry , where th e  
c o u r t  i s  s a t i s f i e d  t h a t  th e  la n d lo rd  h as 
d e p o s ite d  w ith  th e  Com m issioner o f  N a tio n a l 
H ousing a sum e q u iv a le n t  to  f i v e  years*  r e n t  
o f  such p rem ise s  t o  be p ay ab le  to  th e  te n a n t  
th e r e o f ,  and proceed to  h ea r and d e te rm in e  th e  
a c t io n  o r  p ro ceed in g s  on th e  new ground
adduced, and make order i n  accordance w ith  
s e c t io n  22 o f  th e  p r in c ip a l  e n a c tm e n t."

The C ourt o f  Appeal d ec ided  (a) t h a t  th e  word 
" i n s t i t u t e d "  i n  t h i s  S e c tio n  means ’'v a l id ly  i n s t i 
t u t e d , "  and , t h e r e f o r e ,  th e  p l a i n t i f f  sh o u ld  f i r s t  
e s t a b l i s h  t h a t  th e  c la im  was v a l id ly  i n s t i t u t e d  by 
h e r  w ith o u t jo in in g  h e r  husband and (2 )  i f  th e  
p l a i n t i f f  i s  p e rm itte d  to  amend th e  p l a i n t  a s  r e 
q u ire d  i n  t h i s  S e c tio n  b e fo re  sh e  e s ta b l is h e d  ( a )  
above, d e fe n d a n ts  w i l l  be p rec lu d ed  from  h av in g  th e  
c a s e  t r i e d  on i s s u e s  3 and A.

The C ou rt o f  A ppeal d i r e c te d  t h a t  i s s u e s  3 and 4 
be t r i e d  f i r s t  and t h e r e a f t e r  (p resum ably  i f  th e  
p l a i n t i f f  su c c e e d s )  make an  o rd e r  f o r  th e  amendment 
o f  th e  p l a i n t .

As re g a rd s  th e  f i r s t ,  an  a c t io n  i s  i n s t i t u t e d  
when a  p l a i n t  i s  p re se n te d  under S e c tio n  39 o f  th e
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C .P .C . The d e c is io n s  i n  - Mangq^ Nona vs. Manis 
Appv(l) and Fernando vs. Perera(2) su p p o rt t h i s  

/▼ lew. U n less  i t  i s  r e j e c t e d  by C ou rt i n  t e r n s  o f  
S e c tio n  4 6 (2 )  o f  C .P .C ., summons w i l l  i s s u e  in  
t e r n s  o f  S e c t io n  55 C .P .C . on th e  b a s is  t h a t  th e  
a c t io n  h a s  been p ro p e r ly  i n s t i t u t e d .  C ounsel f o r  
th e  d e fe n d a n t c i t e d  d e c is io n s  as re g a rd s  m inors 
which have t o  be d is t in g u is h e d  a s  th e  f a c t  o f  
m in o r ity  was d is c lo s e d  i n  th e  p l a i n t s  u n l ik e  i n  th e  
case w here th e  p l a i n t i f f  did n o t  adm it t h a t  sh e  was 
under c o v e r tu re  an d , th e r e f o r e ,  th e  C ou rt had no 
m a te r ia l  t o  c o n s id e r  t h a t  th e  p l a i n t  was i r r e g u la r *  
This action remains validly instituted until the 
Court is satisfied on evidence that the plaintiff 
is a woman governed  by the law of Thesavalamai.

la reply t o  plaintiff's contention that Section 
147 C.P.C. requires only issues ©£ law to be tried 
preliminarily and w here th e  facts are in d is p u te , '  
as order to’ have two separate trials cannot be 
made, Counsel for th e  defendant urges that the 
District Judge had a discretion to decide to hear 
c e r t a i n  issues preliminarily if they will go to the 
root of the case. There is no reason to -disagree 
with th e  d e c is io n  made by th e  D i s t r i c t  Judge as ( a )  
a decision on th e  issue of status, vis: 3 and 4
w i l l  n o t d ec id e  th e  e n t i r e  c a se  i f  th e  p l a i n t i f f  
su cceed s  and (b )  t h i s  a c t io n  b e in g  a  ten an cy  c a se  
it i s  i n  th e  i n t e r e s t s  of j u s t i c e  to  d e c id e  th e  
e n t i r e  c a se  t o g e th e r ,  so  a s  t o  a v o id  in te rm e d ia te  
a p p e a ls .

Under th e s e  c ir c u m s ta n c e s , i t  i s  n o t  n e c e ssa ry  
to  i n t e r p r e t  ? V  m eaning o f  S e c tio n  147 C .P .C .

The second o f  th e  re a so n s  g iv en  by th e  C ou rt o f 
Appeal i s 'c l e a r l y  w rong, s o . much so  t h a t  even 
Counsel f o r  th e  d e fe n d a n t d id  n o t  seek  t o  su p p o rt  
i t .  "The a c t io n  o r  p ro ce e d in g s  on th e  new ground 
adduced w hich th e  C o u rt i s  c a l l e d  upon to  h e a r  and 
d e te rm in e"  n e c e s s a r i l y  p re su p p o ses  th e  o rd in a ry  
le g a l  fram ework c o n s i s t in g  o f  b o th  p ro c e d u ra l  and 
s u b s ta n t iv e  law  w hich p ro v id e  f o r  th e  o rd e r ly
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d e te rm in a t io n  •£  d is p u te s  between p a r t i e s .
C ounsel f o r  th e  d e fe n d a n t h av in g  a d m itte d  t h a t  

t h e  p e rm iss io n  to  amend th e  p l a i n t  w i l l  n o t
p re c lu d e  d e f e n d a n t 's  r i g h t  to  c h a lle n g e  th e  s t a t u s  
o f  th e  p l a i n t i f f ,  th e  p re s e n t  e x e r c is e  o f  th e  
d e fe n d a n t i s  n o th in g  o th e r  th a n  an a tte m p t to  
o b ta in  f u r t h e r  tim e i n  an  a c t io n  which h a s  been 
a lr e a d y  d e lay ed  from 1 2 .5 .8 13 th e re b y  d e f e a t in g  th e  
p ro v is io n s  o f S e c tio n  2 2 ( 2 ) ( c ) •

The a p p e a l i s  a llo w e d . The o rd e r  o f th e  le a rn e d  
D i s t r i c t  Judge i s  r e s to r e d .  The amendment i s  
a c c e p te d . A f te r  i s s u e s  a r e  fram ed con seq uen t to  th e  
amendment t r i a l  w i l l  p roceed  on a l l  i s s u e s  
together. The d e fe n d a n t-re sp o n d e n t w i l l  pay th e  
plaintiff-appellant the c o s t s  o f  t h i s  Court and o f  
the Court o f Appeal.

In terms of Section 22(2) ( c )  this action should 
have been disposed of in its'entirety over an  year 
ago. The Registrar is directed to forward the 
record to the District Court within,, two weeks of 
this order and the District Judge is directed to 
hear and conclude proceedings within 4 months of 
the. receipt of the record.

. WANASUNDERA , J .  I  a g re e .
RATWATTE, J .  I  a g r e e .

_ Appeal allowed-


