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H . B . A .  S O M A R A T N E , A p p e lla n t, and D . E . M U N A S IN G H E  
et al., R e s p o n d e n ts

S. C. 32165— C. R. Gampaha, 8330 /A

Servitude—Pracdial servitude—Incapacity of dominant owner to transfer or let the 
servitude apart from the land— Claim for cartway of necessity—Considerations 
applicable.

‘ A pracdial sorvitude is constituted in favour o f a particular praedium and 
can only pass with tho land. Tho dominant ownor cannot transfer tho land 
to somcono else and kcop tho servitude for himsolf, or vice versa, nor can ho 
lot tho sorvitudo, or lend tho uso of it to strnngors apart from tho land."— 
Domat; Vcet. Accordingly, tho ownors or occupiers of tho dominant tonomonb 
in rcspoct o f a cartway cannot grant permission to tho ownors o f tho adjoining 
lands to uso tho cartway.

lVhoro a claim for a cartway is based on proscription, an alternative claim 
may bo made for a cartway o f necessity. Tho failuro o f tho plaintiff to ostablish 
proscriptive user will not necossarily disontitlo him to a cartway o f necossity 
along tho.samo routo.

Tho fact that aftor tho cartway in disputo was blockod by tho defendant 
tho plaintiff used anothor routo running ovor Innds bolonging to hi3 closo 
rolutivos is not a roason to hold that tho plaintiff has other available moans of 
accoss to tho main road. Tho question should bo considorcd a3 at tho timo o f 
tho commoncomont o f tho disputo.

I f  an ownor o f landlocked properly has a number o f adjoining owners from 
whom ho must chooso to demand a cartway o f necessity, ho is ontitlod to chooso 
tho owner whoso property affords tho most convenient routo.
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A p p e a l  from  a  ju d g m o n t  o f  th o  C ou rt o f  R o q u cs ts , G a m p a h a .

C. Ranganathan, Q.G., w ith  A . C. Gooneralne, Q.O., a n d  Ananda 
Wijcsekera, fo r  th o  p la in t iff -a p p e lla n t .

II. A . Koaltegoda, f o r  t h e  d e fon d a n ts -resp on d en ts .

Cur. adv. vult.

J a n u a ry  31, 19GS. S iv a  S o p r a m a x t a m , J .—

T h o  p la in tiff w h o  is  th o  o w n e r  o f  an a llo tm e n t o f  la n d  ca lle d  
S iy a m b a la g a h a w a ttc  in s t itu te d  th is  a c t io n  f o r a  d e c la ra t io n  t h a t  h o  is 
e n t it le d  b y  p r e sc r ip t iv e  u ser  t o  a  ca rtw a y  S fee t w id o  a lo n g  A  B  C  D  
as  d e p icte d  on  P la n  N o .  1S9-1 d a te d  7th  M ay  19G2 d r a w n  b y  S a m s o n  
F e rn a n d o , L icen sed  S u r v e y o r ,  m a rk e d  X .  In  the a lte rn a tiv e , h e  c la im e d  a 
c a r tw a y  o f  n ecess ity  a lo n g  th e  sam e rou te . T h e  se c t io n s  o f  th e  c a r tw a y  
m a rk e d  CD , E C  a n d  A B  run  re sp e ctiv e ly  o v e r  la n d s b e lo n g in g  t o  th o  
1st, 2 n d  an d  3rd  d e fe n d a n ts . T h e  p la in tiff ’s la n d  d o e s  n o t  a b u t  a n y  
h ig h w a y  an d  c o n ta in s  a  c o c o n u t  p la n ta tion . T h e  n e a r e s t  h ig h w a y  is 
th o  B a n d a ra w a tte -B e m m u lla  V . C. r o a d  w hich  is  sh ow n , o n  th e  sa id  
p la n .

T h e  p la in tiff led  a  la r g e  v o lu m e  o f  ev id en ce  to  p r o v e  t h a t  h o  as w ell 
a s  h is predecessors in  t i t le  h a d  tra n sp orted  c o co n u ts  fr o m  h is  la n d  fo r  
u p w a rd s  o f  ten  y e a rs  a lo n g  th o  rou te  in question  to  th e  a fo r e s a id  V . C. 
r o a d . T h e 1st a n d  2 n d  d e fe n d a n ts , on  tho o th er  h a n d , d e n ie d  th a t  
e ith er  th o  p la in t iff  o r  h is  p red ecessors  h ad  used th e ro u te  in  q u e s t io n . 
A c c o r d in g  to  th e  2 n d  d e fe n d a n t ,  ho had  keen a w a y  in  h o s p it a l  b e tw e e n  
J u ly  an d  N o v e m b e r  19G1, a n d  d u rin g  th at p er iod , th e  p la in t i f f  h a d  
u n la w fu lly  b rok en  d o w n  p o r t io n s  o f  th e  b o u n d a ry  fe n c e s  o n  th o  
"W estern and E a stern  s id e s  o f  h is  (th e  2 n d  d e fen d a n t ’s) la n d  a t  th e  p o in ts  
B  a n d  C resp ectiv e ly  a n d  h a d  m a d e  use o f  a fo o tp a th  a cro ss  h is  la n d  an d , 
on  h is  return fr o m  h o s p it a l ,  h o  (th o  2 n d  d efen d an t) h a d  c lo s e d  th o  g a p s  
o n  th e  fences.

A t  the en d  o f  th o  t r ia l ,  th e  lea rn ed  C om m ission er a p p e a r s  t o  h a v e  
fo u n d  h im se lf u n a b le  t o  m a k e  u p  h is m in d  as to  w h ich  v e r s io n  h e  sh ou ld  
a c c e p t . H e  sa id  : “ I t  is  n o t  ea sy  to  garner the tru th  in  th is  w e lte r  o f  
c o n tra d ic to ry  e v id e n c e  s o  th a t  o n e  has to  b o  g u id e d  m a in ly  b y  th o  
te s tim o n y  g iven  b y  th e  tw o  su rv ey ors . ”

H o  re jected  th o  p la in t i f f ’s case  in  regard to  th e  user" o f  t h e  w a y  in  
qu estion  m a in ly  on  tw o  g ro u n d s  :— (1 ) T h a t  w hen  S u r v e y o r  F e r n a n d o  
v is ite d  th o s p o t  fo r  th o  p u rp o s o  o f  su rv ey  in  M a y  1962  th e r e  w e re  n o  
m a rk s  v isib le  on  th o  g r o u n d  t o  in d ica to  th a t  carts h a c^ b een  ta k e n  a lo n g  
th a t  rou te . (2 ) T h a t  V ip u la se n a , a b roth er  o f  th o  p la in t iff , a n d  J a m e s , 
a  fr ien d ly  n e ig h b ou r , w h o  o w n e d  resp ectiv e ly  th e la n d s  ly in g  t o  th e  W e s t  
a n d  N o r th  o f  th o  p la in t i f f ’s  la n d  h a d  a d m itte d ly  used  th o  c a r t  r o a d  sh o w n
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o n  p la n  Y  d a te d  12 th  S e p te m b e r  19G3 t o  tra n sp o rt  m a te r ia l f o r  t h o  
c o n s tr u c t io n  o f  h ouses o n  th e ir  la n d s  a n d  i f  th o  p la in t iff  h a d  b een  m a k in g  
u se  o f  th o  ca rtw a y  in  q u e s t io n , th a t  V ip u la scn a  a n d  J a m es  t o o  w o u ld  
l ia v o  m a d e  uso o f  th o  sa m o  c a r t  n  a y  f o r  th o  tra n sp o rt  o f  m a te r ia ls . I n  
h is  ju d g m e n t  th o  loa rn ed  C o m m is s io n e r  con c lu d e d  h is e x a m in a t io n  
o f  th e  p la in t iff ’s case w ith  th e  r h e to r ic a l q u e st io n  : “  A n d  w h y  is  i t  t h a t  
i f  th o  d ir e c t  a n d  sh orter  r o u to  h a d  b e e n  in  ex isten ce  fo r  so  lo n g , J a m e s  
a n d  V ip u la scn a  p re fe rred  t o  ta k e  th o  lo n g e r  rou te  to  th e ir  la n d s  to  c a r r y  
th e ir  b u ild in g  m ateria ls  ? H o  h o ld  th a t  th is  w as a c ir c u m s ta n c e  
w h ich  “  s tro n g ly  m ilita te d  a g a in s t  th o  p la in t i f f ’s caso

T h e  secon d  g ro u n d  se t o u t  a b o v e  in d ic a te s  a  g ra v o  m isd ire c t io n  o n  th o  
p a r t  o f  th e learn ed  C o m m iss io n e r  in  re g a rd  to  th o n atu re o f  th o  s e r v itu d e  
o f  c a r tw a y . “  P ra cd ia l s e r v itu d e s  aro  c o n s t itu te d  in fa v o u r  o f  a  p a r t ic u la r  
p r a e d iu m  a n d  can  o n ly  p a ss  w ith  th e  la n d . T h o  d o m in a n t o w n e r  c a n n o t  
tra n s fe r  th e la n d  to  so m e o n e  else a n d  k e e p  th e  serv itu d o  f o r  h im s e l f  
o r  vice versa, n or  can  he le t  th e  s e rv itu d o , or lend the use of it to strangers 
apart from the land (D o m a t  1 .1 .1 2 .1 .1 4  ; V o c t ,  8 .1 .1 )” — H all a n d  K o l ia w a y  : 
S e rv itu d e s , 2 n d  e d it ion , p a g e  2 . T h o  c a r tw a y  co u ld  th ere fo re  h a v e  b e e n  
u sed  on ty  b } r th o ow n ers  or . o c c u p a n ts  o f  th o  p la in t iff ’s la n d  a n d  t h o  
p la in t if f  c o u ld  n o t  h a v e  g ra n te d  p e rm is s io n  to  th o  ow ners o f  th o  a d jo in in g  
la n d s  to  use it. T h e  c irc u m sta n ce , th e re fo re , th a t  V ip u la scn a  a n d  J a m e s  
d id  n o t  m ak e use o f  th o  c a r tw a y  th a t  is  c la im ed  b y  th e p la in t if f  c a n n o t  
h a v e  a n y  bearing  on  th o  q u e s t io n  w h e th e r  th e p la in t iff  m a d e  uso o f  th o  
sa id  c a r tw a y  a n d  c a n n o t  c e r t a in ly  m ilita to  a g a in st th o  p la in t i f f ’s  ca se .

T h o  bu rd en  o f  e s ta b lish in g  th a t  h o  h a d  a cq u ired  th o  r ig h t  b y  
p re scr ip tio n  la y  o n  th o  p la in t iff . T h e  e v id e n ce  relied  u p on  b y  th o  p la in t i f f  
d o e s  n o t  a p p ea r  to  h a v e  im p re sse d  th o  lea rn ed  C om m ission er. W it h o u t  
th e  b en e fit o f  h a v in g  seen  o r  h e a rd  th o  witnesses, I  am  u n a b lo  t o  s a y , 
w h a te v e r  v iew  I  m a j- h a v e  fo r m e d  o n  a  re a d in g  o f  th e d e p o s it io n s , th a t  
th e  lea rn ed  C om m ission er w a s n e ce s sa r ily  w ron g  in  h is co n c lu s io n , d e s p ito  
th e  m isd irec tion  re ferred  to  a b o v o .

T h o  fa ilure  o f  th o p la in t if f  t o  e s ta b lish  h is  c la im  based  o n  p r c s c r ip t iv o  
u ser  w ill n o t  n ecessarily  d is e n t it le  h im  to  a  ca rtw a y  o f  n e ce ss ity . T h a t  
qu estion  has to  b o  c o n s id e r e d  o n  d iffe re n t g rou n d s. T h o  le a r n e d  
C om m ission er re je c te d  th e  c la im  fo r  a ca r tw a y  o f  n ecessity  o n  th o  g r o u n d  . 
th a t  th ere is a v a ila b le  t o  th e  p la in t if f  “  o n e , o r  perh ap s, e v e n  ip o r o  
a lte rn a tiv e  ca rt road s fr o m  h is  la n d  to  th o  V . C. road  n ear tho P it iy a g c d e r a  
s c h o o l ” .

S u r n w o r  C roos D a b rc ra  w h o  w a s  ca lle d  b y  th o  d e fo n d a n ts  p r o d u c e d  
p la n  Y  d ep ictin g  th o a lte r n a t iv e  ro u te s , w h ich , a c co rd in g  to  th e d e fe n d a n ts , 
w ere  a v a ila b le  to  th o  p la in t iff . A c c o r d in g  to  th a t  p lan , th ere  is a  w e ll 
d e fin e d  cart road  lea d in g  fr o m  th o  V . C. road  to  th o p o in t  J . F r o m  J  
th ere  is a fo o tp a th  loa d in g  to  th o  la n d  o f  J a m es  w hich  lies to  th o  N o r th  
o f  the p la in tiff ’s land . T h e  s u r v e y o r  s ta te d  th a t  th e  fo o tp a th  w a s w id o  
e n o u g h  fo r  carts to  bo  ta k e n  a n d  th a t  a t  th o  co rn e r  o f  th o  b o u n d a r y  
b e tw e e n  th o la n d s o f  J a m e s  a n d  th o  p la in t if f  tlio ro  w as a  d e t a c h a b lo



p o r t io n  o f  th o  fe n co  th ro u g h  w h ich  ca rts  co u ld  en ter  th o  p la in t if f ’ s la n d . 
T h e  fo o tp a th  leads to  a  d e v a tta  r o a d  w h ich  fo rm s th o  W e s te rn  b o u n d a r y  
o f  th o  p la in t if f ’s la n d . T h o  d e v a t t a  r o a d  leads to  a  t r a c t  o f  p a d d y  fie ld s  
o n  th o  S ou th . A c c o r d in g  to  th o  d e fe n d a n ts , th o  d e v a tta  r o a d  le a d s  t o  
a n  ir r ig a tio n  b u n d  a n d  o n e  c a n  rea ch  th o  V . C. r o a d  b y  g o in g  a lo n g  
th a t  b u n d . I t  tra n sp ired  in  e v id e n c o , h ow ev er, th a t  th o  d e v a t t a  r o a d  
s lo p e s  v e r y  s te e p ly  a n d  th a t  c a r ts  a re  n o t  p erm itted  to  b o  ta k e n  a c r o s s  
th o  ir r ig a tio n  b u n d  a n d  a lso  th a t  th o  b u n d  is n o t  w id e  e n o u g h  in  c e r ta in  
p a r t s  f o r  carts t o  g o  o v e r . T h o  le a rn e d  C om m ission er h im s e lf  d o e s  n o t  
a p p e a r  to  h a v e  c o n s id e re d  i t  t o  b e  a  s u ita b le  access to  th e  V . C . r o a d  fr o m  
th o  p la in t if f ’s land.

T h o  first qu estion  w h ich  th e  le a rn e d  C om m ission er h a d  t o  c o n s id e r  
w a s  w h e th e r  a n y  a lte rn a tiv e  r o u t o  w as ava ilab le  t o  th o  p la in t i f f  a n d  
w a s , in  fa c t , u sed  by  h im  b e fo r e  th e  d isp u tes  aroso  b e tw een  th o  p a r t ie s  
in  re g a rd  to  th o  c a r tw a y  c la im e d  in  th is  case. I f  su ch  an  a lte r n a t iv e  
r o u to  w as a v a ila b le  a n d  w as u se d  1)}' th o  p la in tiff, h o  w as n o t  e n t it le d  
t o  a n o th e r  on  th o  g ro u n d  o f  n e c e s s ity  e v en  i f  tho ro u te  a v a ila b le  t o  h im  
w a s  c ircu ito u s  a n d  in c o n v e n ie n t  a n d  th o  on e so u g h t w a s th o  b e s t  a n d  ‘ 
n e a r e s t  ou tle t . (Gray v. Gray Eslcourl1,.Lentz v. M ullin 2 a n d  Wilhelm  
v. Norton 3.) ' ... ; .

A c c o r d in g  to  th o  lea rn ed  C o m m is s io n e r ’s find ing, th o  o n ly  t w o  w itn e sse s  
w h o s o  e v id e n ce  w as re lia b le  w o re  th e  tw o  su rveyors . B u t  h o  a p p e a rs  
t o  h a v o  co m p le te ly  o v e r lo o k e d  c e r ta in  item s in th e e v id e n co  o f  e a ch  o f  th o  
s u r v e y o r s  w h ich  c o r r o b o r a te d  th e  p la in t if f ’s case th a t  it  w as o n ly  a ft e r  th o  
2 n d  d e fe n d a n t  b lo ck e d  th e  c a r tw a y  in  qu estion  in  D e c e m b e r  1961 th a t  
h o  m a d e  use o f  th e  c a r tw a y  sh o w n  in  p la n  Y . A c c o r d in g  to  th o  p la in t if f ,

’ th o  c o c o n u ts  w ero carried  t o  th e  la n d  o f  J a m es a n d  w ere  th e r e a fte r  ta k e n  
a lo n g  th e  ca rtw a y  sh ow n  o n  p la n  Y .  I t  w as n o t  d is p u te d  t h a t  th e ro  
is  n o  ca rtroa d  a b u ttin g  th e  p la in t i f f s  la n d  on  th e  W e s t  b u t , a s  s ta te d  
ea r lie r , th o  2 nd d e fe n d a n t ’s p o s it io n  w as th a t ca rts  co u ld , i f  r e q u ire d , 
b e  ta k e n  a lon g  th o  fo o tp a th  sh o w n  o n  p la n  Y . S u rv c3ro r  D a b r e r a  m a d e  
h is  su r v e y  in  S ep tem b er  1903 a n d  a cco rd in g  to  h is  r e p o r t  Y 1  a s  w e ll 
a s  h is  e v id e n co  in  C ou rt, th e  2 n d  d e fe n d a n t to ld  h im  th a t  th e  p la in t i f f  
t o o k  ca rts  a lon g  th e fo o tp a th  J  S  T  Q  R  o n ly  d u rin g  th o  p r e c e d in g  p e r io d  
o f  t w o  years. T h o  s u r v e y o r  fo u n d  n o  traces  o f  a  c a r t  tr a c k  a lo n g  th a t  
p o r t io n .  T h o  p e r io d  o f  tw o  j-ea rs  w o u ld  bo  r o u g h ly  fr o m  a b o u t  th o  
t im e  o f  th o  co m m e n ce m e n t o f  th e  d isp u te  b o tw e e n  th e . p a r t ie s . I t  
is  s ig n ifica n t th a t  n o n e  o f  th o  d e fe n d a n ts  in fo rm e d  M r. D a b re r a  t h a t  th o  
p la in t i f f  h a d  m a d e  uso o f  th o  c a r t  r o a d  sh ow n  o n  p la n  Y  jjr io r  t o  1961 .- 
O n  th o  o th e r  h a n d , a c c o r d in g  t o  th e  e v id e n co  o f  S u r v e y o r  F e r n a n d o  
a n d  h is  r e p o rt  X I ,  th o  3 r d  d e fe n d a n t  w h o  w as p re se n t a t  h is  s u r v e y  
in  M a y  1962 a d m itte d  to  h im  t h a t  th o  p la in t if f  u sed  to  ta k e  h is  c o c o n u t s  
in  a  c a r t  a lo n g  th e  c a r tw a y  in  d is p u te  in  th is  case. T h is  w a s  n o t  d e n ie d  
b y  th e  3 rd  d e fe n d a n t a lth o u g h  th o  1st a n d  2 n d  d e fe n d a n ts  in  th e ir  
e v id e n c e  d e n ie d  th a t  th o  p la in t if f  u sed  th a t  ca rtw a y . T h o  3 r d  d e fe n d a n t

1 (1907) 23 Natal L. R. 154.
’ • (1935) E .D .L .1 6 9 .
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■was o n o  o f  th e  p r e d e ce s so r s  in  t it le  o f  th e  p la in t iff ’s la n d . T h e  le a rn e d  
C om m ission er a p p e a rs  t o  h a v e  co m p le te ly  m issed  th e  s ig n ific a n c e  o f  
th o ad m ission s m a d e  b y  th e  2 n d  a n d  3 rd  d e fe n d a n ts  t o  th e  s u r v e y o rs . 
I t  is n o t  an  u n re a so n a b le  in fe re n c e  fr o m  th oso  a d m iss ion s  th a t  th o  p la in t if f  
m a d e  use o f  th o  c a r tw a y  in  q u estion  p r io r  to  1961 . A lt h o u g h  th e  
p la in t if f  fa ile d  t o  e s ta b lis h  h is  p re scr ip tiv e  r ig h t t o  th a t  c a r tw a y , th o  
ad m ission s re fe rred  to  a r e  v e r y  r e le v a n t fo r  a co n s id e ra tio n  o f  th o  q u e s t io n  
w h eth er  a  c a r tw a y  o f  n e c e s s it y  sh ou ld  b e  g ra n te d  a lo n g  t h a t  ro u te . 
T h o  fa c t  th a t  a fte r  th e  c a r t w a y  in  d isp u te  w as b lo c k e d  b y  th e  2 n d  
d e fen d a n t th o  p la in t if f  f o u n d  o th e r  m ea n s o f  tr a n s p o r t in g  h is  c o c o n u t s  
is  n o t  a  reason  t o  h o ld  th a t  th e  p la in t if f  has o th e r  a v a i la b le  m e a n s  o f  
access to  th e  m a in  r o a d . T h o  qu estion  sh ou ld  b o  c o n s id e r e d  as a t  th e  
tim e o f  th o c o m m e n c e m e n t  o f  th e  d isp u te . I t  w o u ld  a p p e a r  f r o m  th o  
ad m ission  o f  th e  2 n d  a n d  3 r d  d e fe n d a n ts  to  th o s u r v e y o r s  th a t  th e  
a lte rn a tiv e  rou tes  n o w  su g g e s te d  b y  th e d e fe n d a n ts  w e re  n o t  th o  o n e s  
p re v io u s ly  u sed  b y  th o  p la in t if f .  T h o  loarn ed  C o m m iss io n e r , in  r e je c t in g  
th o  p la in tiff ’s c la im  fo r  a  w a y  o f  n ecessity  o v e r  th e  d e fe n d a n t ’s la n d s , 
ap p ears to  h a v e  b e e n  in f lu e n c e d  b y  th e  fa c t  th a t  th e  a lte r n a t iv e  r o u te  
w h ich  he u sed  a fte r  th e  d is p u te s  arose  run s o v e r  la n d s  b e lo n g in g  to  th o  
p la in t if f ’s c lose  r e la t iv e s . H e  s t a t e s : “  I t  is in  e v id e n ce  t h a t  th e  p la in t i f f  
has been  u sing  th e  a lte r n a t iv e  N o r th e rn  rou te , a t  le a st a ft e r  th o  a lle g e d  
o b s tru ctio n  o f  th o  d is p u te d  r ig h t  o f  w ay , a n d  he can  c o n t in u e  t o  d o  so  
p a rticu la rly  as it  ru n s o v e r  th e  la n d s o f  his o w n  c lo se  r e la t io n s .”  T h is  
is  a c lear  m isd ire c tio n  in  r e g a r d  to  tiro p ro p e r  a p p ro a ch  to  a  d e te rm in a t io n  
o f  tho qu estion  w h e th e r  th o  p la in t i f f  is en tit led  to  a  c a r tw a y  o f  n e c e s s ity  
o v e r  th e  ro u to  h e  c la im s . “ I f  th e ow n er  o f  th o  la n d lo c k e d  p r o p o r t y  
m u st ch oose  fro m  w h ich  o f  a  n u m b e r  o f  a d jo in in g  ow n e rs  h o  sh a ll d e m a n d  
a  r igh t o f  w ay , h e  w ill b e  e n t it le d  to  ob ta in  i t  fr o m  th o  o w n e r  w h o s o  
p r o p o rty  a ffo rd s  th e  m o s t  c o n v c n ir c n t  on to . ”  (H a ll  a n d  Iv e lla w a y  : 
Ib id , p . 70).

A cco rd in g  to  th e  le a rn e d  C om m ission er  h im se lf th e  a lte r n a t iv e  r o u te  
w h ich  th e  p la in tiff  m a d e  u se  o f  a fte r  the a lleged  o b s tr u c t io n  is “  lo n g e r , 
m o re  ard u ous a n d  less c o n v e n ie n t  ”  th an  the on e  lie c la im s 'in  th is  ease. 
H a d  the learn ed  C o m m is s io n e r  p r o p e r ly  a p p ro a ch e d  th e  q u e s t io n  h e  
cou ld  n o t  h a v e  fa i le d  t o  r e a c h  th e  con clu s ion  th a t th o  p la in t if f  s h o u ld  
be  d eclared  e n tit le d  to  a  c a r tw a y  o f  n ecess ity  o v e r  th e  la n d s  o f  th e  
d e fen d a n ts . T h e  o n ly  m a tt e r  w h ich  has cau sed  m e  s o m e  a n x ie t y  is  
th a t th e se c t io n  B C  o f  th e  c a r tw a y  A B C D  cu ts  th o  2 n d  d e fe n d a n t ’s 
land  in  tw o . T h e  p o r t io n s  o f  th e  2n d  d e fe n d a n t ’s  la n d  w h ich  lie  t o  th o  
N o r th  an d  S o u th  o f  B C  a c r e  o r ig in a lly  tw o  se p a ra te  la n d s . B u t  f o r  
som e je a r s  a n te r io r  t o  th o  d a t e  o f  th is a c t io n  th e y  h a d  b e e n  p ossessed  
a s  on e  la n d  b y  th o  2 n d  d e fe n d a n t . I f ,  th ere fore , th e  2 n d  d e fe n d a n t  
d oes n o t  w ish  th o  c a r tw a y  to  r im  a cross  the m id d lo  o f  th e  la n d  as  p r e s e n t ly  
possessed b y  h im , h o  s h o u ld  b e  g iv e n  th e o p t io n  to  d e m a r c a te  a c a r tw a y  
a lon g  the b ou n d a ries  o f  h is  la n d  (c ith er  o f  th o  N o rth e rn  o r  o f  th e  S o u th e rn  
b lo ck ) so  as t o  c o n n e c t  th e  se c t io n s  A  B  & C D . T h e  p la in t if f  sh o u ld  
p a y  co m p e n sa tio n  to  e a c h  o f  th o  d efen d an ts  fo r  th e  la n d  s o t  a p a r t  b y  
each  to  co n s titu te  th e  c a r tw a y .
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I  se t  a s id e  th e  ju d g m e n t  a n d  d ecree  a p p e a le d  f r o m  a n d  r e m it  th o  case  
t o  th e  C o u r t  b e lo w  f o r  a  fresh  d ecree  to  be  e n te re d  d e c la r in g  th e  p la in t iff  
e n t it le d  t o  a  c a r tw a y  o f  n ecessity  o v e r  th e  la n d s  o f  th e  d e fen d a n ts . 
T h e  tria l J u d g e  w ill a s ce rta in  fro m  th e  2 n d  d e fe n d a n t  w h eth er  th o  
ca r tw a y  o v e r  h is  la n d  sh o u ld  b e  o v e r  th e  p o r t io n  m a r k e d  B C  o n  p la n  X  
o r  w h e th e r  h e  d e s ire s  t o  o ffe r  a n y  o th e r  a lte rn a tiv e  r o u t e  a c ro ss  h is land . 
T h e  d e c re e  w ill s p e c i fy  th e  rou te , i f  a n y , s e t  a p a r t  b y  th e  2 n d  d e fe n d a n t. 
I n  rega rd  t o  th e  w id th  o f  th e ca rtw a y  th a t  s h o u ld  b e  d e c re e d , th e  tria l 
J u d g e  w ill, a ft e r  in q u ir y , f ix  th e m in im u m  w id th  r e q u ir e d  to  ta k e  a  sing le  
b u llo ck  c a r t  o f  average s ize  b u t th e w id th  s h o u ld  n o t  e x c e e d  S fee t. 
T h e  tr ia l J u d g e  w ill  a lso  d eterm in e  a n d  in c o r p o r a te  in  th e  d ecree  th e  
q u a n tu m  o f  c o m p e n s a t io n  th a t  sh ou ld  b e  p a id  b y  th e  p la in t if f  t o  each  o f  
th e  d e fe n d a n ts  f o r  th e  u se  o f  su ch  ca r tw a y , p r o v id e d , h o w e v e r , th a t  th e  
to ta l su m  a w a r d e d  a s  com p en sa tion  d o e s  n o t  e x c e e d  R s . 300 . T h e  
tr ia l J u d g e , in  h is  d is c r e t io n , m a j' d ir e c t  th e  plaintiff to hare the ca r tw a y  
th a t  is s e t  a p a r t  d e m a r ca te d  on  a  p la n  to  b e  m a d e  b y  a  s u r v e y o r  o n  a 
C om m iss ion  to  b e  is su e d  b y  th e  C ou rt a n d  e n te r  th o  d e c re e  w ith  re feren ce  
t o  su ch  p la n . T h e  c o s t  o f  su ch  C om m ission  a n d  p la n  sh o u ld  b o  b orn e  
b y  th e  p la in tiff .

T h e  c o s ts  in c u r r e d  s o  fa r  in  th e  C ou rt b e lo w  w ill b e  b o r n e  b y  e a ch  p a rty . 
T h e  c o s ts  o f  th e  fu r t h e r  p ro ce e d in g s  w ill b e  in  th e  d is c r e t io n  o f  th o  tr ia l 
J u d g e . T h e  p la in t i f f  w ill be  en tit led  to  h is  c o s ts  in  a p p e a l.

Judgment set aside.


