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Interrogatory—Failure to answer—Order striking off defence— Powers of Court—  

Civil Procedure Code, ss. 100 and 109. ■
Failure to answer interrogatories does not make a defendant liable to 

have his defence struck off under section 109 of the Civil Procedure Code.
In order to make the defendant liable to the penalty it is necessary 

that a peremptory order should be made under section 100.
The Court has a discretion to grant an indulgence in a case under 

section 109.
Karuppen Chetty v. Narayan Chetty 1 (2 C. L. Rec. 173) followed.

A P P E A L  from  an order o f the D istrict Judge o f  C olom bo. The 
fa cts  appear from  th e argum ent.

N. Nadarajah, K. C. (w ith  h im  V. A. Kandiah and S . Handy Perimpa- 
nayagam) for  the defendant, ap pellant.— T h e plaintiff instituted this 
a ction  claim ing dam ages for breach o f  a con tract. D e fen d a n t filed
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answer, and  tria l w as fixed  for S ep tem b er 27, 1943, on  w h ich  da te  it  w as 
postponed for  M arch  2 , 1944. O n N ovem ber 24 , 1943, th e  pla in tiff 
obtained leave ex  parte, under section  94  o f  the C ivil P roced u re  C ode , 
to  deliver certa in  interrogatories on  the defen dan t. T h erea fter, On 
application b y  p la in tiff, th e  tr ia l w as again  p ostp on ed  for Ju n e  12, 1944. 
On January 21, 1944, th e defen dan t, th rou gh  h is attorney  filed  affidavit- 
asking for extension  o f  tim e to  an sw er the interrogatories. T im e  w as 
accordingly ex ten ded  to  M arch  17, 1944. O n th a t da te  ap p lication  w as 
m ade on  beh a lf o f  the d efen d an t for  a fu rther ex ten sion  o f  tim e for 
answering the interrogatories. T h e learned Ju dge, w ith ou t exercising  
his discretionary pow er, refused  the ap p lication , stru ck  o u t  th e  d e fen d ­
ant's answ er and fixed  the case for ex  parte tria l f o r  M a y  5, 1944. T h e  
present ap peal is in  resp ect o f  the order m a d e  o n  M arch  17, 1944.

The relevant sections o f  the C ivil P roced u re  C od e  are 94, 99, 100 and 
109. T h ey  correspon d  to  sections 121, 126, 127 and  136 o f  th e form er 
Indian  C ode and to  order 11, rules 1, 8 , 11 an d  21 o f  th e  presen t Indian  
C ode. I n  th e  presen t case n o  order w as obta in ed  b y  th e  p la in tiff under 
section  100 o f  the C od e . A n  ord er u nder se c tion  109, strik ing o u t the 
defen ce, cou ld  have been  passed  on ly  if  an order h ad  b een  previously- 
m ade under section  100— Ramipat Saran v . Habib Ullah K h a n 1-, Prem  
Sukh C-hunder v . Indro N ath Banerjee 2. F urther, th e p en a lty  under 
section  109 w ould be im p osed  on ly  at th e d iscretion  o f  C ourt and  on  a 
party w ho is gu ilty  o f  con tu m aciou s con d u ct— Karuppen O hetty v . 
Narayan C hetiy 3 ;  A ppu Singho v. Jusey Appuham y *■ ; C h ita ley  and 
R a s 's  Com m entary' on th e In d ia n  C ivil P roced u re  C od e  (2nd  ed .) V o l  2, 
p . 1503.

H . V. Ptrera, K . C. (w ith  h im  N. K . Choksy  an d  P . Navaratnarajah), 
for the plaintiff, resp on d en t.— I t  can n ot be argued that no order  w as 
m ade at any tim e  to  answ er interrogatories b y  a certain- date. S u ch  
an order w as m ade on  Janu ary  21, 1944, an d  th e  in terrogatories w ere 
to be  answ ered on  M arch  17, 1944. U n der section  99  p ow er  is g iven  
to  C ourt in the first instance t o - f i x  a t im e-lim it lon ger th an  10 days. 
In  th e present case th e C ou rt h ad  in  th e  first in stan ce , fixed  su ch  a longer 
tim e-lim iti W h ere  there is a failure to  p erform  a  d u ty  im p osed  by  an 
order m ade under section  99, section  1.00 em p ow ers th e  C ou rt to  order 
the person  in terrogated to  answ er b y  a certa in  date. T h e order o f  
January  21, 1944, w as an order w h ich  w as m a d e  under section  100 and  
not under section  99. On failure to  com ply ' w ith  it  o n  M arch  17, 1944. 
the Coui't cou ld  ex mero m otu, under section  109, strike ou t th e  d e fen ce . 
O n M arqh 17, 1944, there w ere tw o  defau lts  on  th e part o f  th e  d efen d an t—*
(1) the fa ilu re  to  co m p ly  w ith  a statutory  d u ty , (2) th e  failure to  co m p ly  
w ith  the order o f  Coui’t. T h e  order strik ing out- th e d e fen ce  w as, th ere­
fore. a valid  one.

Cur. adv. vult.
N ovem ber 16, 1944. K euneman J .—

T his appeal is taken  b y  the d efen d an t, appellant, against an  order 
o f  the D istrict J u d g e  th at h is  answ er sh ou ld  b e  stru ck  o ff an d  th a t he 
shou ld  be treated as in  d efa u lt u nder section  109 o f  the C ivil P roced u re

8 (1920) 2 C. L. Ree. 113.
1 (1910) 5 A . C. B. 135.

1 A . I .  R. 1926 AU. 553. 
81. L. R. IS Cede. 420.
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C ode for failure to  answer interrogatories. I t  is clear th at the plaintiff, 
respondent, obtain ed  th e leave o f th e  C ourt to  deliver interrogatories 
and actually  did deliver interrogatories. B u t  failure to  answ er interro­
gatories served under section  94  does n ot m ake a person liable to  have 
his d e fen ce  struck off. In  order that h e should  becom e liable to  this 
penalty  it  is necessary  th at an order shou ld  have been  m ade under section 
100 requiring h im  to  answ er or to  answer further either by  affidavit or 
by  viv.i voce  exam ination . M r. X adarajah  for the appellant contends 
that in  th is case there is no order m ade under section  100 o f  the Civil 
P rocedure C ode. M r. H . V . P erera for the respondent contended  that 
an order under section  100 had been  m ade on  January 21, 1944. On 
th at date, w hich  was the date originally fixed for the answering o f  the 
interrogatories, the defen dan t h im self m oved  the court, for an extension 
o f tim e for  answ ering th e  interrogatories. I t  is clear, as th e D istrict 
Ju dge h im self says, th at his ap plication  am ounted  to an application  for 
an extension  o f  tim e. In  the journal entry o f  that date  there appear 
the w ords “  answ ers to interrogatories 1 7 .8 .”  N ow , Mr. P erera contends 
that this w as an order m ade on  the footin g  that the defendant had om itted 
or refused to answ er the interrogatories. There is no evidence in the 
record that any ap p lication  w as m ade by  the plaintiff on  that date for  an 
order under section  100 and in m y  opin ion , the language used by  the 
D istrict Ju dge, “  Answ ers to  interrogatories 17.3 ”  m ay very w ell be 
regarded as a m ere extension  o f  tim e for the answering o f the inter­
rogatories. I  th ink  it is c lear that under section  99 o f the C ivil P rocedure 
C ode the D istrict Ju dge had pow er to  extend  the tim e for the answering 
o f  the interrogatories. I t  is very difficult from  the words used by  the 
D istr ict Ju dge to  say that th is w as a perem ptory  order m ade under 
section  100. W h ere  a perem ptory  order o f that kind is m ade, I  think 
it should be m a d e  clearly  and specifica lly  and be obvious to. everybody 
that it is an order under section  100. In  this case the fa ct that the 
D istrict Ju dge m ay  h ave m ade an order extending the tim e has n o 
bearing upon  the present appeal. I  d o  not think there w as any order 
m ade under section  100. Section  109 can  on ly  com e into operation 
w here an order has been  m a d e  under section  100. and in view  o f m y 
hold ing that there has been  no order under section  100 at all, I  think 
the defendan t did not b e co m e  liable to h ave  his defence struck off. 
On that ground alone the ju d gm en t o f  th e  D is tr ic t 'J u d g e  m ust be set 
aside. I  m a y  add that the D istrict Ju dge appears to have been  u nd-r 
the im pression  th at h e had  no discretion  to  grant any indulgence in a 
case under section  109 w hen ob jection  w as taken to such  indulgence 
by  the other side. T h is is certain ly  n ot the law. I  w ould  d irect the 
attention  o f the Ju dge to  th e  cases reported  in J? Ceylon Law Recorder, 
page 173 and 5 Appeal Court Reports page 133:

In  all the c ircu m stan ces I  se t aside th e  order o f M arch  17, 1944, and 
send th e oase b a ck  to  the D istrict C ou rt for any further proceedings 
that m a y  be necessary  ip  the case. T h e  appellant is entitled  to  the. 
costs o f '  appeal.

C annon  J .— I  agree.
Appeal allowed.


