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K A N D A SA M Y  PILLA I v . SELVADU RAI.

93—D. C. Jaffna, 38.

W ro n g fu l se izu re— S eizu re  o f  p r o p e r ty  b y  ju d g m e n t -c r e d ito r  a f te r  .247 a ction— 
C laim  fo r  d am ages— P r o o f  o f  m a lice .

Where a judgment-creditor, who on the conclusion in his favour of an 
action instituted by him under section 247 of the Civil Procedure Code 
seized property, was sued for damages for wrongful seizure by the 
claimant who succeeded in his appeal in the 247 action,—

H eld , that the plaintiff was bound to aver and prove malice. 
R am anathan C h e tty  v . M eera  S a ibo (32 N. L. R . 193) followed.

T HIS was an action for damages for w rongful seizure o f a schooner 
belonging to the plaintiff by the defendant in execution o f a w rit issued 

in D. C. Jaffna, No. 1,536. On August 22, 1934, the defendant obtained 
a w rit and seized the schooner as the property o f his judgment-debtors. 
The plaintiff claimed the schooner on a bill o f  sale executed in November, 
1932, and his claim was upheld on Septem ber 25, 1934. The defendant 
then filed a 247 action against the plaintiff and was successful. There
upon he obtained a reissue o f the w rit and the schooner was seized 
again on Novem ber 9, 1935. In appeal the judgm ent in the 247 action 
was set aside and the schooner was held not liable to seizure. .

! 2 Leader L. if., Part II., p. II.1 25 X . L. if. 1SS.
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Founding his claim for damages upon the seizures on August 22, 1934, 
and November 9, 19.35, the plaintiff asked for judgment in the sum of 
Rs. 15,600. I]he District Judge awarded him Rs. 4,000.

N. Nadarajah  (with him H. W. Tham biah  and M . T iru ch elva m ), for 
defendant, appellant.—The second seizure was effected by virtue of an 
order of Court. If goods a r e ' seized under a writ or warrant which 
authorise the seizure, the seizure is lawful, and no claim for damages 
w ill lie in respect o f the seizure— Ram anathan C h etty  v . M eera  Saibo 
M a rik a r '. I f the seizure is under judicial sanction no action for damages 
w ill lie without express allegation of malice and strict proof thereof. 
In the present case malice was not pleaded, and the action must fail. 
See H art v. C oh en  \ B eu kes  v. S tey n  \ C ohen, G oldschm idt & Co., v. S tan ley  
and T a te ', D e  A lw is v . M urugappa C h e t t y W a l k e r  v . O lding  et a la, 
T he Q uartz H ill C onsolidated  G old  M ining Com pany, v . E yre  \ The 
question o f malice was not raised even in the form  of an issue and we had 
no opportunity to lead evidence on that question.

The claim for damages on the first seizure is clearly prescribed.
H. V. P erera , K .C . (with him C. Thiagalingam  and V. F. G un era tn e ) ,  

for plaintiff, respondent.—The decree o f the Supreme Qourt in case 
No. 6,926 is conclusive on the point that the plaintiff has legal tit'le to the* 
schooner, which was seized. In a claim proceeding, while an order 
under section 244, Civil Procedure Code, would affect possession only, 
an action under section 247 is conclusive as regards title. The question 
to be considered therefore is whether the seizure was the act o f the Court 
or o f the party. A  bare declaration is the only advantage which one can 
obtain in a 247 action. A ll that the defendant obtained in the District 
Court was declaration and not an order to seize— Haramanis v . Hara- 
m a n is ". On a mere declaratory decree no execution is possible—  
V engadasalem  v. C h ettiyar°. The decree could not even operate as res  
judicata  when an appeal was pending, and it did not confer any 
rights until final adjudication in appeal— A nnam alay C h etty  v. T hornhill “ .

It would be necessary to plead malice only if the seizure was made 
at the instance o f Court. The cases cited on behalf o f the appellant 
are not therefore applicable in the present case. W here there is a 
w rongful seizure made at the instance of a party damages are recoverable 
without proof of malice.— Ram anathan C h etty  v. M eera  Saibo M arikar ".

Even if it is necessary to prove malice in this case, the question of 
malice was in fact agitated at the trial in the District Court. It was 
pleaded that the seizure was “ wrongful ” . There was sufficient material 
placed before Court proving malice. It is the substance and not the 
form  of the proceedings which should be considered—J ayaw ickrem e v. 
A m arasurlya '\  Malice does not mean ill-w ill; an intention to cause 
w rongful injury is sufficient—S era ju d een  v, A llagappa C h e tty '4.
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In regard to prescription, until the date o f the decree o f the Supreme 
Court in the 247 action no cause o f action arose— Muttiah Chetty v . 
M oham ood H adjiar ', Tepanis A p p u  v. A ppu ham i \ In the 247 action 
itself w e could not have claim ed damages—H aram anis v. H aram anis  
(su pra ). Further, section 10 o f the Prescription Ordinance (Cap. 55) 
would be applicable.

N. Nadarajah  in reply.— The prescriptive period is tw o years for 
damages fo r  w rongful seizure— A v ich i C h etty  v . Ibrah im  N atchia  % 
Bastianham y e t  al v . S ilva  e t  al.'

The contention that a 247 action is purely declaratory and that process 
cannot issue is not tenable. A  247 action is nothing m ore than an appeal 
from  an order in the claim proceedings— A darah am y v. A braha m  °, 
A b d u l C ader v. A nn am alay  ”, M ell v . F ern an do e t  a V  It is necessarily 
a part o f the execution proceedings. It is an action within an action. 
See C h ita ley  & R ao’s C ode o f  C iv il P roced u re , V ol. 2, p. 1891, D aulat v . 
R am a p p a ", R ajam ier v. Subram aniam  C h ettiar%  S rim ati B u bi K u m ari 
v . M isr a ” , M itch ell v . M athura D a ss ", Sardhari Lai v . A m b ik a  P ershad  
e t al.'3 The argument therefore that the seizure was made without 
judicial sanction cannot be upheld.

I'he appeal to the Supreme Court in case No. 6,926 did not operate 
as a stay o f proceedings pending the result o f the appeal— A ru n a sa lem  v. 
S om asu nd eram '2, A dam alay &  Co. v . de S o y s a ", B a rk er  v . L a v e ry '\  
T he A n n o t L y l e “  W here m alice is the basis o f an action it must be 
specially averred— N athan ’s C om m on  L aw  o f  S ou th  A frica , V o l. 3, 
p. 1701, C lissol v . C a tc h le y '7. M ere general allegations such as that the 
act was done “  w rongfu lly  ”  or “  im properly ”  w ill not render the pleading 
sufficient— D ay v. B row n rigg"', B u llen  &  L ea k e ’s  P reced en ts  & P leadings  
(8th e d .) , p. 41.

Cur. adv. vu lt.
September 26, 1940. Hearne J.—

The defendant in the Court below  was the successful plaintiff in case 
No. 1,536 o f the District Court o f Jaffna. On August 22, 1934, he 
obtained a w rit and seized a schooner, the “  Anandapoorany ” , as the 
property o f his judgm ent-debtors. The plaintiff ob jected  on the ground 
that the schooner had passed to his possession, as the owner, on a b ill o f 
sale executed in Novem ber, 1932, and, at the inquiry held on Septem ber 
25, 1934, his objection was upheld. The defendant then filed a 247 
action, No. 6,926, against the plaintiff and was successful. B y decree 
dated October 22, 1935, the schooner was held “  to be executable under 
the decree in 1,536 Jaffna ” . Thereupon the defendant. obtained a 
reissue o f the writ in that case and the “  Anandapoorany ”  was seized 
once again on N ovem ber 9, 1935. This Court, how ever, reversed the
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decree dated October 22, 1935, and held that the schooner was not liable 
to seizure. Founding his claim for damages upon the seizure on August 
22, 1934, and November 9, 1935, the plaintiff asked for judgment 
in the sum o f Rs. 15,600. He was found to be entitled to Rs. 4,000. 
The defendant has now appealed praying that the judgment of the 
low er Court be reversed, w hile the plaintiff has entered a cross-appeal 
in which he asks that the decree in his favour be varied so as to include 
the full amount o f damages claimed by him.

In the 247 action the defendant sought to impugn the bill of sale 
on which the plaintiff based his title and, although he was successful, 
it was held on appeal that one of the necessary conditions on which the 
bill o f sale could be avoided had not been established. For the purposes 
o f this appeal, therefore it must be assumed that the plaintiff, at all 
relevant times, was the legal owner of the property seized.

In view  o f the finding by this Court in favour of the plaintiff, it has not 
been argued by Counsel for the defendant appellant that the first seizure 
was' not wrongful. The writ which was issued did not specifically 
mention the schooner. The defendant pointed it out to the Fiscal’s 
officer who was entrusted with the execution of the writ and he must 
accept fu ll responsibility. The main argument addressed to us by his 
Counsel was that the claim to damages in respect of the seizure 'is 
prescribed. To this I shall return.

In regard to the second seizure, however, Counsel’s argument was 
to the effect that, consequent upon its finding in the 247 action, the Court 
had ordered the seizure o f the “  Anandapoorany ”  and that the plaintiff 
could not succeed as he had not averred malice in his pleadings.

This is in accordance with decisions in South A frica where it is made 
clear that if the creditor acts under the sanction of judicial process, 
there must be an allegation and proof that he has m ala fide set the law 
in motion. (B eu kes  v. S teyn  ', H art v. C o lien ", C ohen, G oldschm idt & Co. 
v . S ta n ley  and T ate  “.) W hile in the case o f Ram anathan C h etty  v. M eera  
Saibo M arikar \ it was held that “ if the goods are seized under a writ or 
warrant which authorised the seizure, the seizure is lawful and no action 
w ill lie in respect of the seizure, unless the person complaining can 
establish a rem edy by  some such action as malicious prosecution ” .

The answer to this, on the part o f Counsel for, the plaintiff-respondent, 
is that the second seizure was also the act of the defendant and.not that 
o f the Court. In his argument case No. 6,926 was an independent, 
declaratory action the result o f which prevented his client from  objecting 
to the second seizure, but the defendant remained liable in damages if it 
was later found, as this Court eventually found, that his judgment- 

* debtors had no property in what he had seized. W ith this statement of 
the law I am unable to agree.

I f  the matter w ere entirely free from  authority, I would take the view 
that an action under section 247 is in essence a continuation of the 
execution proceedings, and that its object is to determine, for the purpose 
o f those proceedings, the liability or the non-liability of the property 
seized to satisfy the decree under execution.
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I  find, however, that the corresponding Indian section lias been 

interpreted by the Courts in India in the same way. “  The ob ject o f the 
suit ” , it was held in 12 Indian A p p ea ls  150, “  is to establish the right 
which has been negatived by the claim order and is in substance to set it 
aside” . “ The claimant’s rem edy is to establish his title by  a declaratory 
decree and to carry the decree to the Court by  w hich the order o f attach
ment was issued and such Court is bound to recognize the adjudication 
and govern itself accord in gly” . (C h ita ley  V ol. 11, page 1896 in a 
quotation from  4 M ad. 131). In A . I  R. (1918) Madras 568 the Judge, 
after deciding in favour o f the execution-creditor in a declaratory suit, 
concluded that on this finding “  he had a righ t to attach the property ” . 
Several other Indian cases were brought to our notice. They are all o f 
the same tenor.

It is o f interest that as far back as 1862 it had been decided in England, 
in a case in which m alice was not alleged, that an execution-creditor was 
not liable to the person whose goods had been w rongfu lly  taken in 
execution for any damage sustained by  him in consequence o f their sale 
under an interpleader order ( W a lk er  v. O lding and o t h e r 1) .  The ratio  
d eciden di was quite sim ply that, after the interpleader order, the attach
ment was the consequence o f  the decision o f  the Court.

In” m y opinion the defendant, on the conclusion in his favour o f the 
action instituted b y  him  under section 247, was clearly acting under a 
writ which authorised the seizure o f the schooner, and in the absence of. 
an averment o f m alice the plaintiff’s cause o f action was incomplete.

Counsel for the plaintiff took another point. He referred to the fact 
that the plaintiff gave evidence o f malice, was cross-exam ined on it, 
-;nd that there is a finding o f m alice against the defendant. I do not 
think the cross-examination o f the plaintiff by  defendant’s Counsel 
must be taken to mean that the question o f m alice was put in issue 
by him. There was no allegation o f m alice in the plaint, the defendant 
was not called upon to meet it, no issue was framed, and it would be 
manifestly unjust at this stage to turn an action o f one kind into an 
action o f a different kind. I would, how ever, add that if it w ere 
necessary to do so, I w ould hold  that the plaintiff’s evidence regarding 
m ala fides is not borne out by  a consideration o f all the facts o f the case.

Turning to the damages claim ed in respect of the first seizure, Counsel 
for ihe defendant argued that as it took place on August 22, 1934, and 
continued till September 25, 1934, the action should have been brought 
within tw o years from  the latter date under section 9 of the Prescription 
Ordinance. The submission by  Counsel for the plaintiff that section 10 
applies is not, I think, correct. There is authority to the contrary. 
But he also argued that if  his client had filed an action before the 
determination, o f the 247 action on appeal it w ould have been premature. 
It w ould be m ore correct to say that he did not file his action w hile he was 
in doubt regarding the fate o f his appeal. In either case the circum 
stances do not fall within the provisions o f section 13 or 14 o f the 
Prescription Ordinance. Again, the claim for damage to the schooner 
(Rs. 3,800) was in reality founded, not on the act o f seizure w hich caused 

no injury, but on the alleged negligence o f the defendant, subsequent
1 15S E. R. p. 1033.
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to the seizure, in  m oving the vessel from  the anchorage selected by the 
plaintiff to shallow water closer to the sh ore ; and this cause o f action, 
as it appears to me, is independent of whether the seizure was right or 
wrong.

In conclusion I would refer to the pleadings of the plaintiff and the 
evidence he offered in regard to damages. The claim in respect of the 
first seizure was for Rs. 3,800 and the evidence was of a most meagre 
nature. Not a single receipt in support of alleged disbursements was 
produced. The original claim in respect o f the second seizure was for loss 
o f  use (Rs. 6,500) and for deterioration (Rs. 1,500). A n application to 
increase the latter to Rs. 5,000 was refused and later the Judge, in 
allowing it, in effect revised his own order. The plaintiff attempted to 
explain w hy he had increased his claim. At first he estimated that 
Rs. 1,500 would be sufficient for repairs. Later he was informed that 
another Rs. 1,500 w ould .be required. So with a bold miscalculation, 
he claimed not Rs. 3,000 but Rs. 5,000. The tindal who was called 
thought Rs. 10,000 w ould be required and somewhere between the two 
extrem es the Judge was invited to fix the amount. As the trial pro
gressed it would appear that the claim for loss o f use (Rs. 6,500) was 

•reduced, for in the course o f his evidence the plaintiff for the first time 
claimed a sum o f Rs. 5,000 for pain of mind and loss of reputation, 
as being included in the claim for Rs. 6,500. Even if the plaintiff had a 
good cause o f action, his vacillation, compromise and general vagueness 
w ere far from  being a com pliance with the accepted rule o f practice 
that a claim for special damages should be clearly stated and strictly 
proved.

I w ould allow the appeal o f the defendant with costs, dismiss the appeal 
o f the plaintiff with costs, and order that the plaintiff’s action be 
dismissed with costs.

Howard C.J.— I agree.
A p pea l allow ed.


