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Malicious prosecution—Information given by defendant—No request or 
direction to prosecute—Liability of informant—Actio injuriarum in 
Roman-Dutch law. 
An action for malicious prosecution will not lie in a case where the 

prosecution has been instituted by a public officer, unless it is shown 
that the defendant in addition to giving information either requested 
Or directed' thg prosecution. 

Uduma<Lebbe 'Marikar v. Mudmay Sarango ( 5 S. C. C. 230) followed 
Wijagoonetilleke t>. Joni Appu (22 N. L: R. 231) referred to. 

rJ> H I S was an action to recover damages for malicious prosecution. 

T h e plaintiff w a s charged' and acquitted' in the Pol ice Court of Gampaha 
for aiding and abett ing one Nadorisa in forging a cattle voucher. T h e 
defendant , the' Pol ice Vidane in w h o s e presence Nadorisa signed the 
voucher; subsequent ly informed h is superiors as w e l l as the Pol ice that 
Nadorisa' impersonated a third party. Inquiries were held, both by the. 
Mudalryar and the' 'Pol ice , , before a prosecution w a s launched. The 
defendant was a material wi tness at both inquiries. 

T h e learned'Distr ict ' Judge gave judgment for the plaintiff. 
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H. V. Perera ( w i t h h i m Dodwell Goonewardena), for defendant , 
appel lant .—The Po l i ce V i d a n e w a s act ing on a priv i leged occasion. H e 
w a s act ing in h i s official capaci ty . H e m e r e l y set the l a w in mot ion . 
T h e Po l i ce used the ir discret ion before prosecuting. In Uduma Lebbe 
Marikar v. Mudmay Sarango1 w h e r e plaintiff brought an act ion against 
defendant for mal ic ious prosecut ion and a l leged in h i s libel t h a t 
defendant had w i t h o u t reasonable and probable cause, caused and p r o ­
cured the Inspector of Po l i ce to prefer a charge of theft against p la in ­
tiff, it w a s he ld that the prosecut ion w a s brought by the Inspector o f 
Po l i ce and not b y t h e defendant . 

T h e protect ion g i v e n on a pr iv i l eged occasion cont inues t i l l the end o f 
the proceedings (Watson v. Jones -. " The p r i v i l e g e w h i c h protects a 
w i t n e s s f rom an action of s lander in respect of h i s e v i d e n c e in t h e b o x , 
also protects h i m against the c o n s e q u e n c e of s ta tements m a d e to t h e 
c l ient and solicitor in prepar ing t h e proof for trial." 

Inquir ies m a d e under Chapter XII . of t h e , Criminal Procedure C o d e 
are m a d e on a pr iv i l eged occasion, and an action for d a m a g e s d o e s n o t 
l ie for false s ta tements made. (Wijagoonet i l leke v. Joni Arypu'). 

Nathan's Common Law of South Africa, vol. III., p. 1643, s a y s t h e 
defendant m u s t h a v e set the cr iminal l a w in mot ion , that is. h e m u s t 
h a v e vo luntar i ly ins t i tuted cr iminal proceedings . 

N. E. Weerasooria ( w i t h h i m N. Nadarajah and Wickremanayake), for 
plaintiff, respondent .—The Po l i ce V idane w a s act ing as an e y e - w i t n e s s 
and not in h i s official capacity. 'It Was on h i s compla int that bo th t h e 
Po l i ce and the Mudal iyar took action. 

If the P o l i c e Vidane had not compla ined of impersonat ion there w o u l d 
h a v e b e e n no action. 

T h e de fendant set t h e cr iminal l a w in mot ion vo luntar i ly w h e n h e 
compla ined to the Pol ice . H e w a s us ing the Po l i ce as a m e d i u m to h a v e 
t h e plaintiff prosecuted. Therefore the defendant w a s not act ing o n a 
privi leged occasion and l iable in damages . 

In Selvathurai v. Somasunderam' it w a s he ld that a m e r e h o n e s t 
be l ie f on t h e part of the defendant i n certain facts , w h i c h afford n o 
basis for a cr iminal charge, coupled w i t h the l a y i n g of a charge , c a n n o t 
b e regarded as reasonable and probable c a u s e for m a k i n g the charge ". 

T h i s case w a s dec ided ent ire ly o n a. f inding of fact. Y o u r Lordship's 
Court shou ld not disturb that finding. It is the pract ice of t h e A p p e a l 
Court not to reverse p u r e findings of fact (King v. Guneratne °). 

Cur. adv. vult. 

S e p t e m b e r 3 0 , 1 9 3 6 . FERNANDO A.J.— 

T h e plaintiff a l l eged in h i s plaint that the de fendant caused a c h a r g e 
t o be preferred against t h e plaintiff i n P. C. Gampaha , No . 29,580, t h e 
charge b e i n g that t h e plaintiff a ided and a b e t t e d - o n e Nadorisa t o c o m m i t 
forgery of a cat t le v o u c h e r in favour of the plaintiff. 

1 5S.G. C. 230 • 3 22 N. L. R. 231. 
1 (1905) A. C. 4S0. "' 31 N. L. R. 296. 

' 37 N. L. R. 167. 
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»5 S..C. c. 230. * 22 N. L. R. 231. 

T h e first issue framed at the trial w a s , " d i d the defendant cause the 
plaintiff to be charged in P. C. Gampaha, N o . 29,580 ? " and w i t h regard 
t o this issue the District Judge stated that " in his ev idence in the Pol ice 
Court, there can be no quest ion that the defendant a l leged that the 
voucher w a s a forgery, and w h e n the defendant made that charge of 
forgery, h e did so as an eyewi tness ". Apparent ly for these reasons the 
learned District Judge thought there could be no doubt that the defendant 
did cause the plaintiff to be charged w i t h aiding and abett ing the forgery. 
A s a matter of fact, however , it w o u l d appear from the judgment that 
t h e learned District Judge w a s more concerned w i t h the quest ion whether 
t h e defendant acted mal ic iously and wi thout reasonable or probable 
cause, than wi th the question- w h e t h e r it w a s the defendant himself 
w h o caused the plaintiff to be charged. In t h e case of Uduma Lebbe 
Marikar v. Mudmay Sarango\ it w a s he ld that assuming that the 
defendant falsely and mal ic iously and wi thout any reasonable or probable 
cause caused an Inspector of Pol ice to charge the plaintiff w i t h theft, 
t h e plaintiff w o u l d have no cause of action inasmuch as the Inspector 
h imsel f w h o preferred the charge might h a v e had good grounds for making 
that charge. A s Clarence J. s a i d : — " A l l that plaintiff has proved is 
that defendant g a v e certain information to the Pol ice in consequence 
of w h i c h and of other information obtained by his o w n inquiries, the 
Inspector prosecuted the plaintiff. It does not ^appear that defendant 
sol ic i ted the Inspector to prosecute. The Inspector on receiving defend­
ant's complaint s e e m s to have taken the matter into his o w n hands and 
t o h a v e inst i tuted the criminal prosecut ion against the plaintiff. Under 
these c ircumstances defendant c lear ly is not c ivi l ly responsible .to plaintiff 
for the prosecution inst i tuted b y the Inspector ". 

I n Wijagoonetilleke v. Joni Appu', the cause of action as set out in the 
p la int w a s that the defendant had fa l se ly and malic iously , and without 
any reasonable cause g iven information to the Pol ice , and caused plaintiff 
t o be charged w i t h riot and robbery, and that the defendant had also 
g i v e n false ev idence at the trial, and had procured other false witnesses . 
Schne ider J. took the v i e w that the cause of ac t ion - as set out in the plaint 
indicated that the action w a s w i t h i n t h e scope of the Actio Injuriarum of 
t h e R o m a n - D u t c h law, w h i c h is w i d e r than the action for mal ic ious pro­
secut ion k n o w n to the Engl ish law. "If the present act ion", he said 
" be regarded as identical w i t h the Eng;lish L a w action of that name, it is 
bound to fail, for in the circumstances!, "the defendant cannot be said to 
h a v e prosecuted the plaintiff". T h e de fendant did no more than g ive 
information to the Pol ice , and the P o l i c e after invest igat ion prosecuted. 
I n support of this posit ion h e referred t o the case of Uduma Lebbe Marikar 
v. Mudmay Sarango (supra), and an Indian case.> H e then proceeded to 
discuss the other al legations made by the plaintiff in the case and he ld 
that a s tatement m a d e by a w i tnes s is abso lu te ly and uncondit ional ly pr iv i ­
l e g e d so that no act ion can be brought against h i m in respect of any ev idence 
g i v e n in Court. There is no ev idence w h a t e v e r , he said, that the defendant 
procured false wi tnesses . T h e on ly other quest ion w a s " w h e t h e r in 
respect of the s ta tement m a d e b y the defendant before the Sergeant of 
Po l i ce h e can claim the same priv i lege as that wh ich the l aw affords to the 
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s ta tements h e m a d e w h e n g iv ing ev idence before the Po l i ce Court" , and 
h e he ld that the defendant could c la im the s a m e privi lege . F o l l o w i n g 
the judgment in Sir Patrick Watson v. Jones \ h e he ld that the pr iv i l ege 
w h i c h protects a w i tnes s in respect of h i s ev idence in the b o x also protects 
h i m against the consequence of s ta tements m a d e to the c l ient and the 
solicitor in preferring the proof for trial. T h e posi t ion of the defendant 
in that action, h e thought , w a s m u c h s tronger than the posit ion of the 
defendant in Watson v. Jones (supra), because t h e defendant m a d e h i s 
s ta tement in the course of an inquiry under Chapter XII . of the Criminal 
Procedure Code. 

Nathan's 3 Common Law, South Africa, p. 1682 (chapter V.) s ta tes 
that w h e r e a person mal ic ious ly and w i t h o u t reasonable cause prosecutes 
another on a cr iminal charge, the latter o n acquittal has an act ion for 
damages , and that the r e m e d y is provided for b y the Actio Injuriarum. 
T h e Actio Injuriarum w a s a l lowed i n e v e r y case in w h i c h in jury resul t ing 
in d a m a g e w a s mal ic ious ly done, o r , caused to b e done, e v e n t h o u g h it 
w a s d o n e during the course of a proceeding w h i c h w a s itself per fec t ly 
lawful . " The requis i tes to found a n ac t ion for mal ic ious prosecut ion 
has b e e n se t t led in a series of South Afr ican cases, the effect of w h i c h is 
that in order to mainta in such an action the plaintiff m u s t p r o v e — 

" 1. The ex i s t ence of the prosecution. 
" 2. That there w a s m a l i c e in inst i tut ing the cr iminal proceeding. 
" 3 . That there w a s an absence of reasonable and probable cause . 
" 4 . The terminat ion of the cr iminal proceed ing in f a v o u r of the 

plaintiff ". 

If it be c lear ly s h o w n that a pr ivate person procured a prosecut ion at 
th» publ ic instance, mal ic ious ly and w i t h o u t reasonable cause, an act ion 
m;.y l i e against h im. It i s in a n y case c lear that w h e r e a pr ivate indiv i ­
dual m e r e l y l a y s informat ion concerning the c o m m i s s i o n of an a l l eged 
cr iminal offence, w i t h o u t reques t ing or d irect ing the prosecut ion of a n y 
part icular person, and the publ ic prosecutor is le f t to exerc i se h i s o w n " 
j u d g m e n t as to w h e t h e r a prosecut ion shal l b e ins t i tuted or not s u c h 
prosecut ion is not traceable t o - t h e act ion of the person w h o g a v e t h e 
informat ion and h e cannot b e he ld respons ible for it. T h e defendant 
m u s t h a v e set the cr iminal l a w in mot ion , that is, h e m u s t h a v e v o l u n ­
tari ly ins t i tuted cr iminal proceedings (paragraphs 1641-1643). It is 
c lear t h e n that in South Afr ica an act ion of this k i n d w i l l not l i e in a case 
w h e r e the prosecut ion had b e e n inst i tuted b y a publ ic officer, un le s s it i s 
s h o w n that the defendant in addit ion to g iv ing informat ion e i ther 
requested cr directed the prosecut ion of any part icular person. 

T h e e v i d e n c e in t h e case proves that the w i t n e s s A b r a h a m compla ined 
t o t h e de fendant that h e h a d lost a cow, and the de fendant c o n v e y e d 
that in format ion to the Muhandiram. T h e M u h a n d i r a m h e l d an inquiry 
himself , a n d this w a s fo l l owed b y another inquiry b y the Mudal iyar . -
T h e Sub-Inspector of P o l i c e w h o ac tua l ly filed t h e charge i n t h e Po l i ce 
Court s ta ted that h e did so o n certain informat ion obta ined from a pet i t ion 
t h a t w a s s e n t to h i m b y the Muhandiram, that the pet i t ion w a s sent b y a 

» (1905) A. C. 480. 
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m a n cal led Rupasinghe, and that the Inspector he ld an mquiry and after 
the inquiry decided to take action. T h e plaintiff himself w h e n quest ioned 
w h e t h e r the defendant, had anything to do w i t h the charge against h im, 
said that h e did not know that the defendant had anything to do w i t h 
that charge. 

On this evidence- it s e e m s clear that this action cannot be maintained 
because there is no proof that the defendant did in fact prosecute the 
plaintiff, and even assuming that an action on the basis of the Actio 
Injuriarum can b e brought in c ircumstances l ike these, i t s e e m s clear 
from the ev idence that the defendant m e r e l y gave some information 
w h e n quest ioned by the Muhandiram and b y the Inspector of Pol ice 
and that he did not either direct or request the prosecution of the 
plaintiff or of any one else. It would , therefore, fo l low that the defendant 
d id not cause the plaintiff to be prosecuted. 

A s the action must fail on this ground, it is not necessary to discuss 
the other quest ion raised in the other issues f ramed at t h e trial. I w o u l d 
set aside the decree of the District Court and dismiss plaintiff's action 
w i t h costs here and in the Court -below. 

MOSELEY J.—I agree. 
Appeal allowed. 


