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Present: Pereira J . 

Y A T A W A R A D I S A W A V. L'EKAMALAGE et al. 

354—C. B. Kandy, 20,624. 

Service Tenures Ordinance—Action to recover damages for non-perform­
ance of customary services—Proof of damages—Assessment of 
Commissioners under the Ordinance. 
I n an action b y the overlord of a nindagama against nilakarayas, 

who have not commuted under Ordinance No . 4 of 1870, to recover 
damages' for omission t o perform the customary services, - i t is 
competent to the Court t o allow itself to be guided entirely b y 
the assessment of the Commissioners under the Ordinance if t h e 
proprietor does not prove that he is entitled to a larger sum than 
the assessed amount, although the Court may at its discretion 
•require the proprietor to prove the actual amount of damage* 
sustained b y him. 

' J p H E facts appear from t h e judgment . 

De Sampayo, K.C., for appel lant . 

J. W. de Silva, for t h e respondents . 

Cur. adv. vult. 
N o v e m b e r 22 , 1912. PEEEIKA J . — 

T h e plaintiff is t h e trustee of the M a h a D e w a l e at Kandy , and the-
defendants are t h e paraveni ni lakarayas of t h e dewale , and as such; 
t h e y hold t h e lands described in t h e schedule annexed to the-
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p la int . T h e defendants h a v e n o t c o m m u t e d under Ordinance N o . 4 
of 1870,. and as t h e y o m i t t e d t o perform t h e c u s t o m a r y serv ices , 
the plaintiff brought t h i s ac t ion t o recover t h e s u m of B s . 98, 
being damage sus ta ined by t h e d e w a l e . 

The plaintiff l e d e v i d e n c e t o s h o w t h a t n o t i c e w a s g i v e n t o t h e 
defendants requiring them- t o perform t h e serv ices , a n d t h a t t h e y 
have failed t o do so , a n d h e produced a n e x t r a c t f rom t h e Serv ice 
Tenures Commiss ioners ' register showing t h e a m o u n t at w h i c h t h e 
value of the services t h a t t h e de fendants were l iable t o perform h a s 
been assessed by t h e Service Tenures C o m m i s s i o n e r s , a n d c losed 'Hi3 
c a s e . T h e Commiss ioner , re ly ing o n t h e dec is ion in c a s e N o . 1 ,755 
of the Court of B e q u e s t s of K a n d y , refused pract ical ly t o b e gu ided 
by the Service Tenures C o m m i s s i o n e r s ' a s s e s s m e n t in e s t i m a t i n g 
t h e a m o u n t t h a t the plaintiff w a s en t i t l ed t o as d a m a g e s . W h a t 
wa s he ld in t h a t case w a s t h a t t h e a m o u n t en tered i n a register as 
payable by a t e n a n t w a s not conc lus ive , b u t t h a t t h e overlord m i g h t 
prove far more . There is n o d o u b t as t o t h a t , a n d i t m a y a l so be 
t h a t if required by t h e Court t h e proprietor should prove t h e na ture 
o f the services and t h e d a m a g e actual ly sus ta ined b y h i m , b u t t h e 
•question i s , W h a t effect i s t o be g iven t o sec t ions 12 and 2 5 of " T h e 
Serv ice Tenures Ordinance, 1870 " ? T h e la t ter s e c t i o n prov ides 
i n unmistakable t e r m s t h a t a proprietor m a y s u e t h e holder of a 
paraveni p a n g u w a w h o h a s n o t c o m m u t e d and w h o h a s fa i led t o 
render the service d e n n e d in t h e register, and t h e Court i n a s se s s ing 
t h e damage m a y award, n o t only t h e s u m for w h i c h t h e serv ices h a v e 
"been assessed by t h e Commiss ioners for t h e purpose of perpetua l 
c o m m u t a t i o n , but s u c h further s u m a s . it m a y cons ider fair and 
reasonable t o cover t h e ac tua l d a m a g e sus ta ined by t h e proprietor 
through t h e defaul t of t h e ni lakaraya. If t h e s e words m e a n 
anything, t h e y m e a n t h a t i t i s quite c o m p e t e n t t o t h e Court t o a l low 
itself t o be guided ent ire ly by t h e a s s e s s m e n t of t h e C o m m i s s i o n e r s 
if t h e proprietor does not prove t h a t h e is en t i t l ed to a larger s u m . 
A t the s a m e t i m e i t i s c lear t h a t t h e Court m a y at i t s d i scret ion cal l 
u p o n t h e proprietor t o prove the ac tua l d a m a g e sus ta ined by h i m , 
a n d refuse t o be gu ided by t h e register. I n t h e present case I s e e 
n o reason w h y t h e Court should n o t h a v e a l lowed itself t o b e gu ided 
fcy the register. W h e n t h e plaintiff p u t t h e ex trac t from t h e 
T e g i s t e r in ev idence , h e m a d e out a prima facie c a s e for t h e s u m 
m e n t i o n e d in t h a t extract , and in t h e a b s e n c e of e v i d e n c e for t h e 
d e f e n c e showing t h a t t h a t a m o u n t w a s e x c e s s i v e , I th ink t h a t t h e 
•Court should h a v e g iven t h e plaintiff j u d g m e n t for i t . On t h e 
quest ion of jurisdiction n o ev idence h a s b e e n led , a n d I unders tood 
from counse l a t t h e a r g u m e n t of t h i s appeal t h a t t h e serv ices were 
not to be performed at p laces ou t s ide t h e jurisdict ion of t h e Court . 

I se t as ide t h e j u d g m e n t appealed from and enter j u d g m e n t for 
t h e plaintiff for B s . 9 0 and cos t s . 

Set aside. 


