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Land Acquisition Act - Section 2 Notice - Is it amenable to writ jurisdiction ? - 
Public Officer ceasing to hold office - Without amending the prayer are the
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successors in office bound by any order of court ? - Applicability of the Court of 
Appeal (Appellate Procedure) Rules 1990 - Is the Minister a Public Officer 
under the Rules ?-Constitution, Articles 136, 140, 141 and 170.

The petitioner sought to quash the Section 2 Notice, The petitioner also made 
as parties to the application, the persons holding office as the Minister of 
Lands and the Minister of Highways by name as well as by their respective 
official designations. When the matter was taken up for argument the 
respondents took up two preliminary objections that -

(i) the two Ministers who previously held the portfolio of Minister of Lands/ 
Highways have ceased to hold office, and in the circumstances the 
application should be dismissed in limine.

(ii) that the,Section 2 Notice is amenable to writ jurisdiction. The petitioner 
contended that in terms of Rule 5(4) where a Public Officer ceases to 
hold office, a writ application could be proceeded as against his 
successor for the time being in such office and that the application 
could be proceeded with as it presently stands after the successors 
have been added as parties and that there is no necessity to amend the 
petition or prayer thereto.

HELD:

(i) Neither Rule 5(2) nor Rule 5(4) nor Rule 5(4)(b) nor Rule 5(4)(c) would 
be applicable.

For Rule 5(5) to apply (a) a Minister should be regarded as a Public 
Officer within the meaning of Part IV of the Rules and (b) and application 
should have been filed before the specified date.
As the application was filed after the specified date (31.12.1991) even 
Rule 5 (5) is not applicable.

PerSALEEM MARSOOF, J. (P/CA)

“In the absence of any definition of the phrase “Public Officer” in the 
Rules, I have some doubts as to whether a Minister of the Government is 
caught up by the Rules”

Per SALEEM MARSOOF, J. (P/CA)

“I am inclined to the view that the Court of Appeal (Appellate Procedure) 
Rules have been formulated and have to be interpreted and applied so as 
to further the ends of justice rather than to perpetrate injustice. This policy is 
reflected in Rule 5(3). I am conscious that Rule 5(3) strictly has no application
to the present case.....  but the policy manifested in the said Rule is
universally applicable ; and I would therefore have permitted the petitioners
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to add the successors in office and to am end the prayer to the petition as
m ay be appropriate subject to an order for costs had an application been
m ade at least on the occasion w hen the case w as taken up for argum ent.”

Held Further:

1. A  Section 2 Notice only facilitates an Authorised O fficer to en ter into a 
land and determ ine w he ther such a  land is su itab le  for the public  
purpose for which it is required. A  Section 2  Notice by itself does not 
affect the right of any person, to his land except to the limited extent of 
the Authorised O fficer to en ter upon the said land and  consider its 
suitability for acquisition.

2. It (Section 2 Notice) is clearly not a  decision or order which has the  
force of ‘proprio vigore'

A P P L IC A T IO N  for a  writ of certiorari/m andam us.
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December 16, 2004 
SALEEM MARSOOF, J. P/CA

T h e  p e titio n e r w h o  c la im s  to  b e  th e  o w n e r of th e  part of a  lan d  ca lled  

“K u ra k k a n m a n d iy e h e n a ” in e x te n t 1 rood s itu a te d  in N u g a w e la , P an n il 

P attu , in A ta k a n a l K o ra le  in th e  K a h a w a tte  D iv is iona l S e c re ta ry ’s D ivision  

in th e  R a tn a p u ra  District, h as  filed this app lication  on o r a b o u t 16th  O cto b er  

2 0 0 3  c h a lle n g in g  th e  o rd e r or d ec is io n  sa id  to  h a v e  b e e n  m a d e  b y  th e  

re sp o n d en ts  to  ac q u ire  th e  petitioner’s a fo resa id  land  an d  th e  notice da ted  

2 7 th  M arch  2 0 0 3  (P 1 5 ) w hich  w a s  exhib ited  on th e  land in te rm s  of S ection  

2  of th e  L a n d  A cq u is itio n  A ct, N o . 9  o f 1 9 5 0 , as  s u b s e q u e n tly  a m e n d e d . 

T h e  p e titio n e r c la im s  th a t a lth o u g h  th e  o s te n s ib le  p u rp o s e  of th e  said  

p ro p o s e d  ac q u is itio n  is to  w id en  th e  P e lm a d u lla  - E m b ilip itiya  h ighw ay, 

lan d  n e c e s s a ry  fo r th e  sa id  p u rp o s e  in th e  v ic in ity h a v e  a lre a d y  b e e n  

a c q u ire d  b y  th e  O rd e r  m a d e  u n d e r S e c tio n  3 8  p ro v iso  (a ) o f th e  Land  

A cqu is itio n  A ct p u b lis h e d  in th e  G a z e tte  E x tra o rd in a ry  b e a rin g  N o . 1 1 6 9 /  

11, d a te d  3 0 th  Ja n u a ry , 2 0 0 1  (P 3 a )  a fte r th e  exh ib ition  of a n o th e r S ection  

2  N o tic e  (P 2 a ) .  T h e  1s t R e s p o n d e n t w a s  th e  p ers o n  ho ld ing  o ffice as  th e  

M in is te r  o f L a n d s  a t th e  t im e  of filing  th is  a p p lic a tio n , an d  th e  2n d  

re s p o n d e n t w a s  th e  M in is te r of D e fe n c e , T ra n s p o rt, H ig h w a y s  an d  Civil 

A viation  a t th e  re le va n t tim e , an d  both th e s e  R e s p o n d e n ts  h a v e  b een  cited  

by n a m e  as  w ell a s  their respective official designations. T h e  3rd respondent 

is th e  R o a d  D e v e lo p m e n t A uthority , th e  4 th  R e s p o n d e n t is th e  D iv is io na l 

S e c re ta ry  a n d  th e  5 th  R e s p o n d e n t is th e  P ro jec t E n g in e e r  a tta c h e d  to  

th e  A s ia n  D e v e lo p m e n t B a n k  P ro jec t O ffic e  of th e  R o a d  D e v e lo p m e n t  

A uthority . T h e  p e titio n e r s e e k s  inter alia-

(i) a  w rit o f certiorari q u a s h in g  th e  o rd e rs /d e c is io n s  of th e  1 st a n d  /  or 

2 n d  a n d  /  o r 3 rd  a n d  /  or 4th  a n d  /  or 5th  re s p o n d e n ts  to  ac q u ire  the  

p etitio n er’s land  an d  th e  notice  issued  b y  th e  4 th  re s p o n d e n t u nder  

S e c tio n  2  of th e  L a n d  A cqu is itio n  A ct m a rk e d  P 1 5  ;

(ii) a  w rit of mandamus d irec tin g  th e  1 st a n d  /  o r 2 n d  a n d  /  o r 3 rd  an d  

/  o r 4 th  a n d  /  o r 5 th  re s p o n d e n ts  to  c o n tin u e  th e  ac q u is itio n  

p ro c e e d in g  c o m m e n c e d  w ith  th e  n o tice  issu ed  u n d e r S e c tio n  2  of 

th e  L a n d  A cqu is itio n  A c t (P 2 a )  a n d  th e  o rd e r m a d e  u n d e r S ec tio n  

3 8  p ro v iso  (a )  of th a t A ct an d  pub lished  in th e  G a z e tte  m a rk e d  P 3 a  

; an d
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(iii) in te rim  re lie f re s tra in in g  th e  1st to  th e  5 th  re s p o n d e n ts , jo in tly  o r  

severally , from  continu ing w ith  th e  im p ug n ed  acqu isition  p ro cee d in g  

a n d  tak in g  o v e r a n y  portion  of th e  p e tit io n e r’s lan d .

T h e  ap p lica tio n  w a s  su p po rted  by th e  le a rn e d  C o u n s e l fo r th e  p e titio n er  

on 2 7 th  O c to b e r, 2 0 0 3 ,  a n d  th e  C o u rt iss u e d  n o tic e  on  th e  re s p o n d e n ts  

a n d  a ls o  g ra n te d  th e  in te rim  re lie f p ra y e d  fo r  b y  th e  p e tit io n e r. T h e  

re s p o n d e n ts  filed  th e ir  s ta te m e n t o f o b je c tio n s  in d u e  c o u rs e  a n d  th e  

ap p lica tion  w a s  to  b e  m e n tio n e d  on 18th  M ay , 2 0 0 4  for th e  c o u n te r a ffidav it 
of th e  petitioner, w ith  th e  s ta y  o rd e r exp irin g  on 1 9th  M ay , 2 0 0 4 .  H o w e v e r, 
it a p p e a rs  from  th e  d o c k e t th a t w h e n  th e  a p p lic a tio n  w a s  m e n tio n e d  on  

18 th  M a y , 2 0 0 4  b e fo re  W ije ra tn e  J ., th e re  w a s  no  a p p e a ra n c e  fo r th e  

p e tit io n e r n o r w a s  th e  c o u n te r  a ffid a v it file d . C o u rt h a d  on  its o w n  m o tion  

g ra n te d  th e  p e titio n e r t im e  till 21 st J u n e  2 0 0 4  to  file  h is c o u n te r  a ffid a v its  

b ut th e  s ta y  o rd e r w a s  not e x te n d e d  a n d  it la p s e d  on 1 9th  M a y , 2 0 0 4 .  

W h e n  th e  c a s e  w a s  c a lle d  on 2 1 s t  J u n e , 2 0 0 4  b e fo re  B a la p a ta b e n d i. J, 
a n d  Im a m , J ., lea rn ed  C o u n s e l fo r th e  p e titio n er in fo rm ed  C o u rt th a t h e  will 
b e  filing th e  c o u n te r a ffid av it o f th e  p e titio n e r in th e  R e g is try  th e  v e ry  n ex t 

d a y  a n d  m o v e d  th a t th e  s ta y  o rd e r m a y  b e  re s to re d  a s  h e  fa ile d  to  a tte n d  

C o u rt on 18th M ay, 2 0 0 4  ow ing  to  a  g en u in e  m istake  m a d e  by him  regard ing  

th e  d a te . C o u rt m a d e  o rd e r d irec tin g  th a t th is m a tte r  b e  m e n tio n e d  b e fo re  

W ije ra tn e , J. on 2 9 th  J u n e , 2 0 0 4 .  T h e re a fte r , th e  p e tit io n e r te n d e re d  th e  

c o u n te r  a ffid a v it of th e  p e titio n e r w ith  th e  m o tio n  d a te d  2 2 n d  J u n e , 2 0 0 4  

an d  m o v e d  C o u rt to-

(i) re -is s u e  th e  s ta y  o rd e r p ra y e d  f o r ; a n d

(ii) a d d  th e  in c u m b e n t M in is te r o f A g ricu ltu re , L iv es to c k  D e v e lo p m e n t,  
L a n d s  an d  Irrigation  a s  th e  6 th  re s p o n d e n t a n d  th e  P r im e  M in is te r  

a n d  M in is te r o f H ig h w a y s  a s  th e  7 th  re s p o n d e n t s in c e  th e  1 st a n d  

2 n d  re s p o n d e n ts  w h o  p re v io u s ly  h e ld  th e  p o rtfo lio s  of M in is te r  of 
L a n d s  a n d  M in is te r of H ig h w a y s  re s p e c tiv e ly  h a v e  c e a s e d  to  ho ld  
office.

A lth o u g h , th e re  is no  re co rd  to  b e a r  th is  o u t in th e  d o c k e t, it m a y  b e  

s u rm is e d  fro m  th e  jo u rn a l e n try  of 1st July, 2 0 0 4  th a t th e  c a s e  w a s  

m e n tio n e d  b e fo re  W ije ra tn e , J on 2 9 th  J u n e  2 0 0 4  w h o  in turn h ad  d ire c te d  

th a t th e  c a s e  b e  m e n tio n e d  in th e  P re s id e n t’s C o u rt on  1 st July, 2 0 0 4 .  O n  

th a t d a te , w h e n  th e  c a s e  w a s  a c c o rd in g ly  m e n tio n e d , C o u rt h a d  is s u e d  

an  in terim  o rd e r in th e  s a m e  lin es  a s  th e  in te rim  o rd e r is s u e d  on 2 7 th
2 -CM6576
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O c to b e r  2 0 0 3 ,  a n d  fixed  th e  c a s e  fo r a rg u m e n t on 2 4 th  A u g us t, 2 0 0 4 . N o  

a p p lic a tio n  w a s  m a d e  on  th a t d a te  to  ad d  th e  s u cc es so rs  in o ffice  to  th e  

1 st a n d  2 n d  re s p o n d e n ts  a s  th e  6 th  a n d  7th  re s p o n d e n ts  or to  a m e n d  th e  

p ra y e rs  to  th e  pe titio n .

W h e n  th e  c a s e  w a s  tak en  up  fo r a rg u m en t on 24th  August, 2 0 0 4 , learned  

D e p u ty  S o lic ito r G e n e ra l a p p e a rin g  for th e  3rd  to  5th  re sp o n d en ts  to ok  up  

th e  fo llo w in g  p re lim in a ry  o b je c t io n s :

(a ) S in c e  th e  1 st a n d  2 n d  respondents  do  not hold office respectively  

a s  M in is ter of L an ds  an d  M in ister of H ighw ays, can  th e  petitioners  

s e e k  re lie f a s  p ra y e d  fo r in p ra y e rs  (b ), (c ), (d ) a n d  (e )  o f the  

p ra y e r to  th e  petition  ?

(b) Is th e  notice  m a rk e d  P 1 5 , a  dec is ion  o r d e term ina tion  a m e n a b le  

to  w rit of certiorari ?

L e a rn e d  C o u n s e l a g re e d  to  th e  d isposal of th e s e  pre lim inary  objections  

by w a y  of w ritten  subm issions. L earn e d  C o u n s e l fo r th e  petitioner reserved  

his right to  su p p o rt h is  m o tion  d a te d  2 2 n d  J u n e  2 0 0 4  to  ad d  th e  6th  an d  

7th  re sp o n d en ts  n a m e d  in th e  sa id  m otion  in th e  ev e n t th e  said  p relim inary  

o b je c tio n s  a re  not u p h e ld  by C o u rt.

P re lim in a ry  o b jec tio n  (a )  ra is e s  a n  im p o rtan t q u estio n  re la tin g  to  th e  
p ro ced u re  to  b e  fo llow ed  in th e  ev en t of a  public o fficer w h o  is a  respondent 
to  a  w rit a p p lic a tio n  c e a s in g  to  ho ld  o ffic e  durin g  th e  p e n d e n c y  of th e  
a p p lic a tio n  b e fo re  th is  C o u rt. T h e re  is no  d is p u te  th a t a t th e  tim e  this  
a p p lic a tio n  w a s  file d  on o r a b o u t 16th  O c to b e r  2 0 0 3 , th e  1st an d  2n d  
re sp o n d en ts  d id  hold th e  resp ec tive  portfolios w hich  included the M inistries  
of L a n d s  a n d  H ig h w a y s  re sp ec tiv e ly . It is a ls o  c o m m o n  g ro u n d  th a t a fte r  
th e  G e n e ra l E lec tio n  w h ich  w a s  h e ld  on th e  2n d  A pril 2 0 0 4 , th e  1st an d  
2 n d  re sp o n d en ts  c e a s e d  to  hold their respective  M inistries an d  the persons  
n ow  so u g h t to  b e  a d d e d  a s  th e  6th  an d  7th  re sp o n d en ts  took o v e r th e  said  
portfo lios. L e a rn e d  D e p u ty  S o lic ito r G e n e ra l h as  po in ted  out that w h ile  the  
p e tit io n e r h a s  b y  h is p ra y e rs  (b ), (c ), (d ) a n d  (e )  p ra y e d  for ce rta in  re lie f 
a g a in s t inter alia th e  1 st a n d  2 n d  re s p o n d e n ts  in te rm s  of th e  ex is ting  
p lead in g s  a n d  p rayers , It is fu rther subm itted  by th e  lea rn ed  D e p u ty  Solicitor 
G e n e ra l th a t p rem ittin g  th e  pe titio n ers  to  a m e n d  th e  caption  w ith  a  v ie w  of 
a d d in g  th e  p re s e n t in c u m b e n ts  of th e  o ffices  of M in is te r of L a n d s  an d  

M in is te r  o f H ig h w a y s  at th is  la te  s ta g e  re s p e c tiv e ly  a s  th e  6 th  a n d  7th  

re s p o n d e n ts  w o u ld  b e  q u ite  m e a n in g le s s  a s  th e  p e titio n er in th e  p ra y e r to
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th e  p etition  d o e s  n o t s e e k  a n y  re lie f a g a in s t th e s e  p e rs o n s . It is fu rth e r  

su b m itted  b y  th e  le a rn e d  D e p u ty  S o lic ito r G e n e ra l th a t th e  p e tit io n e r h as  

p ra y e d  fo r re lie f a g a in s t inter aiiaVne 1s t a n d  2 n d  re s p o n d e n ts  w h o  h a v e  

now  c e a s e d  to  ho ld  o ffice  a n d  d o  not e n jo y  a n y  o f th e  p o w e rs  th a t w e re  

v e s te d  in th e m  a t th e  tim e  o f th e  filing  of th is  ap p lic a tio n . L e a rn e d  D e p u ty  

S o lic itio r G e n e ra l re lie s  on  th e  d e c is io n s  in Haniffa v. Chairman, Urban 
Council, Nawalapitiyama n d  Abayadeera v. Dr. Stanley Wijesundera™fo r 

th e  p ro po s ition  th a t th e  w rit o f mandamus w o u ld  o n ly  b e  is s u e d  a g a is n t  

th e  o fficer o r a u th o rity  in w h o m  th e  p o w e r  in q u e s tio n  is v e s te d  b y  L aw . In 

fac t, in th e  first o f th e s e  c a s e s , T a m b ia h  J. (w ith  w h o m  S ri S k a n d a  R a ja h  

J. a g re e d )  o b s e rv e d  th a t a  mandamus c a n  o n ly  is s u e  a g a in s t a  n a tu ra l 
person , w h o  holds a  public office. L earn e d  D e p u ty  Solicitor G e n e ra l subm its  

th a t to  iss u e  a  w rit of a  mandamus ag a in s t a  p ers o n  w h o  d o e s  n o t p o s se ss  

th e  p o w e r  w o u ld  b e  an  e x e rc is e  in futility. ■

L e a rn e d  D e p u ty  S o lic ito r G e n e ra l h a s  a ls o  s u b m itte d  th a t in te rm s  of 

R u le  3 (8 )  of th e  C o u rt of A p p e a l (A p p e lla te  P ro c e d u re ) R u le s  1 9 9 0 , a  party  

m a y  with the prior permission of the Court, a m e n d  h is  p le a d in g s , o r file  

a d d itio n a l p le a d in g s , a ffid a v its  o r o th e r  d o c u m e n ts , w ith in  tw o  w e e k s  of 
th e  g ra n t o f such  p erm iss io n , u n les s  th e  C o u rt o th e rw is e  d irec ts  T h e  sa id  

R u le  e x p re s s ly  p ro v id e s  th a t a fte r  n o tic e  h a s  b e e n  is s u e d  in a n y  c a s e ,  

su ch  p e rm is s io n  sh a ll not b e  g ra n te d  ex parte. L e a rn e d  D e p u ty  S o lic ito r  

G e n e ra l h a s  inv ited  th e  a tte n tio n  o f C o u rt to  th e  d ec is io n  o f th e  S u p r e m e  

C o u rt in Kiriwanthe and Another v. Nawaratne and Another,(3) w h ich  h as  

h e ld  th a t th e  C o u rt h a s  a  d is c re tio n  in a llo w in g  a n y  n o n -c o m p lia n c e  or 

o m is s io n  in p le a d in g s  to  b e  c u re d  u p o n  a n  a p p lic a tio n  o f th e  p a rty  

c o n c e rn e d . H o w e v e r, le a rn e d  D e p u ty  S o lic ito r G e n e ra l s u b m its  th a t no  

application  h as  b een  m a d e  to  C o u rt by th e  petitioner p ray ing  for th e  ex erc ise  

of such  d iscre tion , a lth ou g h  th e  p e titio n er h a d  a m p le  o p p o rtu n ity  to  d o  so.

L e a rn e d  C o u n s e l fo r th e  p e titio n e r re lie s  h e a v ily  on  R u le  5 (4 ) (b )  re a d  

w ith R u le  5 (5 )  of th e  C o u rt o f A p p e a l (A p p e lla te  P ro c e d u re ) R u le s  1 9 9 0  for 

his s u b m is s io n  th a t w h e re  a  re s p o n d e n t w h o  h a s  b e e n  c ite d  both  by  

re fe re n c e  to  h is n a m e  a n d  his d e s ig n a tio n  c e a s e s  to  h o ld  o ffic e  w h ile  an  

a p p lic a tio n  file d  a g a in s t h im  in te rm s  o f A rtic le s  1 4 0  o r 141 o f th e  

C o n stitu tio n  is p e n d in g  b e fo re  co u rt, th e  c a s e  c a n  p ro c e e d  a g a in s t h is  

s u c c e s s o r fo r th e  t im e  b e in g  in su ch  o ffic e , “W ith o u t a n y  a d d itio n  o r  

substitu tion  of re s p o n d e n t a fre s h , p ro xy  or th e  iss u e  o f a n y  n o tice , u n les s  

th e  C o u rt c o n s id e rs  su ch  a d d itio n  s u b s titu tio n , p ro x y  o r n o tic e  to  b e  

n e c e s s a ry  in th e  in te re s ts  o f ju s tic e ”.
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F o r  th e  p u rp o s e  o f a p p re c ia tin g  th e  R u le s  in q u e s tio n , it is n e c e s s a ry  

to  q u o te  in fu ll a ll s u b -ru le s  o f R u le  5  of th e  C o u rt of A p p e a l (A p p e lla te  

P ro c e d u re ) R u le s  1 9 9 0 -

“(1 ) T h is  ru le  shall a p p ly  to  ap p lica tio n s  u n d e r A rtic les 1 4 0  an d  141
of th e  C o n s titu tio n , in w h ich  a  pub lic  o fficer h a s  b e e n  m a d e  a  

re s p o n d e n t in h is offic ial capac ity , (W h e th e r  on ac c o u n t o f an  

ac t o r om iss ion  in such official capacity, or to  obtain  relief against 
him  in su ch  ca p a c ity , o r o th e rw is e )

(2 ) A  public officer m a y  b e  m a d e  a  respondent to  a n y  such application  

b y  re fe re n c e  to  h is o ffic ia l d es ig n a tio n  on ly  (a n d  not b y  n a m e ), 
a n d  it sh a ll a c c o rd in g ly  b e  su ffic ien t to  d e s c rib e  su ch  public  

o ffic e r in th e  ca p tio n  b y  re fe re n c e  to  h is  o ffic ia l d e s ig n a tio n  or 

th e  o ffic e  h e ld  b y  h im , o m ittin g  re fe re n c e  to  h is n a m e . If a  

re s p o n d e n t c a n n o t b e  su ffic ien tly  iden tified  in th e  m a n n er, it 
sh a ll b e  su ffic ien t if h is  n a m e  is d is c lo s ed  in th e  a v e rm e n ts  in 

th e  pe titio n .

(3 ) N o  su ch  a p p lic a tio n  sh a ll b e  d is m is s e d  on  a c c o u n t o f a n y  

om ission, defec t or irregularity in regard  to the n a m e  designation, 
d e s c rip tio n , o r a d d re s s  of such  re s p o n d e n t, if th e  C o u rt is 

sa tis fied  th a t such  re s p o n d e n t h as  b e e n  su ffic ien tly  identified  

a n d  d e s c rib e d , a n d  h as  not b e e n  m is led  or p re ju d ice d  by such  

om iss ion , d e fe c t o r irregularity. T h e  C ourt m a y  m a k e  such order 

a s  it th in ks  fit in th e  in te re s t of ju s tic e , fo r a m e n d m e n t of 
p le ad in g s , fresh  o r fu rth er notice, costs, or o therw ise , in respect 
of a n y  such  o m iss io n , d e fe c t o r irregu larity .

(4 )  (a ) In re s p e c t of an  ac t or o m iss io n  d o n e  in o ffic ia l c a p a c ity  by a
public o fficer w h o  h as  th e re a fte r c e a s e d  to hold such office, such  

a p p lic a tio n  m a y  b e  m a d e  a n d  p ro c e e d e d  w ith  a g a in s t his  

su c c e s s o r, fo r th e  t im e  b e in g  in such  o ffice, such  s u c c e s s o r  

b e in g  m a d e  a  re s p o n d e n t by re fe re n c e  to his official des ignation  

only, in te rm s  of s u b -ru le  (2 )

(b) If su ch  an  a p p lic a tio n  h a s  b e e n  m a d e  a g a in s t a  p ub lic  officer, 
w h o  h a s  b e e n  m a d e  a  re s p o n d e n t by re fe re n c e  to  h is o ffic ial 
d e s ig n a tio n  (a n d  n o t by n a m e ) in re s p e c t of an  ac t or o m iss io n  

in h is  o ffic ia l ca p a c ity , a n d  such  pub lic  o ffic e r c e a s e s  to hold
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su c h  o ffic e , d u rin g  th e  p e n d e n c y  o f su c h  a p p lic a tio n , su ch  

a p p lic a tio n  m a y  b e  p ro c e e d e d  w ith  a g a in s t h is  su c c e s s o r, fo r  

th e  tim e  b e ing , in such o ffice, w ith o u t a n y  add ition  o r substitu tion  

o f re s p o n d e n t a fre s h , p ro x y  o r th e  is s u e  o f a n y  n o tic e , u n le s s  

th e  C o u rt co n s id e rs  su ch  ad d itio n , s u b s titu tio n , p ro x y  o r  n o tice  

to  b e  n e c e s s a ry  in th e  in te re s t o f ju s tic e . S u c h  s u c c e s s o r  w ill 

b e  b o u n d , in h is offic ial capacity , b y  a n y  o rd e r m a d e , o r  d irec tion  

g iv e n , b y  th e  C o u rt a g a in s t, o r in re s p e c t o f, su c h  o rig in a l 

respondent.

(c ) W h e re  su ch  an  a p p lic a tio n  h a s  b e e n  m a d e  a g a in s t a  p u b lic  

officer, w h o  h as  b e e n  m a d e  a  re s p o n d e n t b y  re fe re n c e s  to  h is  

offic ia l d e s ig n a tio n  (a n d  n o t b y  n a m e ) ,  a n d  su c h  p u b lic  o ffic e r  

c e a s e s  to  ho ld  su ch  o ffic e  a fte r  th e  fin a l d e te rm in a tio n  o f su ch  

app lication , but be fo re  co m ply ing  w ith  th e  o rd e r m a d e  o r d irection  

g iv en  th ere in , h is su ccesso r, fo r th e  tim e  b e in g  in su ch  o ffice  will 

b e  b o u n d  b y  a n d  sh a ll c o m p ly  w ith , su ch  o rd e r  o r d irec tio n .

(5) T h e  p ro v is io n s  o f s u b -ru le s  (4 ) (b )  a n d  (4 ) (c )  sh a ll a p p ly  to  a n  

a p p lic a tio n  u n d e r A rtic le  1 4 0  a n d  141 filed  b e fo re  such date as 
may be specified by the Chief Justice b y  d irec tio n , a g a in s t a  

public officer, in resp ec t of a n  ac t or om iss ion  in his official capacity, 

e v e n  if such  p ub lic  o ffic e r is d e s c rib e d  in th e  c a p tio n  b o th  b y  

n a m e  a n d  by re fe re n c e  to  h is o ffic ia l d e s ig n a tio n .

(6 ) N o th in g  in th is  ru le  sh a ll b e  c o n s tru e d  a s  im p o s in g  a n y  p e rs o n a l 

liability  upo n  a  p ub lic  o ffic e r in re s p e c t o f th e  a c t o r o m is s io n  of 
a n y  p re d e c e s s o r in o ffice

(7) In th is ru le , “c e a s e s  to  h o ld  o ffic e  ‘m e a n s ’ d ie s , o r re tire s  o r  

re s ig n s  fro m , o r in a n y  o th e r m a n n e r  c e a s e s  to  h o ld , o ffic e ” 
(E m p h a s is  a d d e d )

It is th e  c o n te n tio n  o f th e  le a rn e d  C o u n s e l fo r th e  p e tit io n e r th a t in 

te rm s  of R u le  5 (4 ) (a )  w h e re  a  p u b lic  o ffic e r c e a s e s  to  h o ld  o ffic e , a  w rit 

a p p lic a tio n  m a y  b e  m a d e  an d  p ro c e e d e d  w ith  a g a in s t h is  s u c c e s s o r  fo r 

th e  tim e  b e in g  in su ch  o ffic e , su ch  s u c c e s s o r  b e in g  m a d e  re s p o n d e n t by  

re fe re n c e  to  h is  o ffic ia l d e s ig n a tio n  o n ly  in te rm s  of s u b -ru le  2 . It is
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s u b m itte d  th a t th e  1s t a n d  2 n d  re s p o n d e n ts  to  th is  ap p lica tio n  h a v e  

a d m itte d ly  c e a s e d  to  h o ld  th e ir re s p e c tiv e  o ffices , an d  it is sought to  ad d  

th e  6 th  a n d  7th  re s p o n d e n ts  w h o  a re  th e ir  s u cc es so rs  in o ffice . L e a rn e d  

C o u n s e l fo r th e  p e titio n ers  su b m its  th a t th is  ap p lica tio n  of th e  pe titio n er  

c a n  b e  p ro c e e d e d  w ith  a s  it p re s e n tly  s ta n d s  a g a in s t th e  6 th  an d  7th  

R e s p o n d e n ts  in p la c e  o f th e  1 st a n d  2 n d  R e s p o n d e n ts  a fte r  th e  6 th  an d  

7 th  re s p o n d e n ts  h a v e  b e e n  a d d e d  as  p arties  to  this ap p lica tio n . It is 

su b m itted  b y  le a rn e d  C o u n s e l fo r th e  p e titio n er th a t th e re  is n o  n ecess ity  

to  a m e n d  th e  petition  or th e  p ra y e r th e re to  a s  s ta ted  by th e  le a rn e d  
C o u n s e l fo r th e  1 st to  5 th  re s p o n d e n ts .

I h a v e  s e v e ra l d ifficu lties  in a g re e in g  w ith  th is su b m iss io n  m a d e  on  

behalf o f th e  petitioner. Firstly, ev en  assum ing  that a  M inister can b e  regarded  

a s  a  “pub lic  o fficer” w ith in  th e  m e a n in g  of th e  p h ra s e  a s  used  in P art IV  of 
th e  C o u rt o f A p p e a l (A p p e lla te  P ro c e d u re ) R u le s  1 9 9 0 , n e ith e r R u le  5 (2 )  

n or R u le  5 (4 ) (a )  of th e s e  R u le s  h a s  a n y  re le v a n c e  to  th is  c a s e  as  this is 

not a  c a s e  w h e re  a n y  pub lic  o fficer o r su ccesso r in office to a  public officer 

h a s  b e e n  c ited  a s  a  re s p o n d e n t b y  re fe re n c e  to his o ffic ial d es ig na tio n  

only. Secondly, n e ith e r  R u le  5 (4 ) (b )  nor R u le  5 (4 ) (c )  w ou ld  a p p ly  to the  

instant c a s e  a s  this is not a  c a s e  w h e re  a  public o fficer cited as  respondent 
by his official designation  only has ce as ed  to hold office during the pendency  

of th e  c a s e  or a fte r th e  ju d g m e n t but p rior to  its e x e c u tio n . T h is  is a  c a s e  

w h e re  th e  1 st an d  2 n d  re s p o n d e n t h a v e  b e e n  d e s c rib e d  in th e  caption  by  

n a m e  a n d  b y  re fe re n c e  to  th e ir  re s p e c tiv e  o ffic ia l d es ig n a tio n s . S u ch  a  

c a s e  co u ld  a ttra c t R u le  5 (5 )  of th e  a fo re s a id  R u le s  only  i f -

(i) A  M in ister can  b e  regard ed  as a  “public officer” within the m ean ing  

of P a rt IV  of th e  a fo re s a id  R u le s  ; an d

(ii) th e  ap p lica tio n  w a s  filed  b e fo re  such  d a te  “a s  m a y  b e  sp ec ified  

by th e  C h ie f J u s tic e  b y  d irec tion ."

In th e  a b s e n c e  of a n y  d e fin ition  of th e  p h ra s e  “pub lic  o fficer” in th e  

R u le s , I h a v e  s o m e  d o u b t a s  to  w h e th e r  a  M in is te r of th e  G o v e rn m e n t is 

c a u g h t up  b y  th e s e  R u le s  a s  th e  sa id  p h ra s e  is d e fin e d  in A rtic le  1 7 0  of 
th e  C o n s titu tio n  of th e  D e m o c ra tic  S o c ia lis t R e p u b lic  of Sri L a n k a  (in  

te rm s  of A rtic le  1 3 6  of w h ich  th e s e  R u le s  h a v e  b e e n  m a d e ) so  a s  to  

e x c lu d e  a  M in is te r. O f  c o u rs e , th e  d e fin ition  c o n ta in e d  in A rtic le  1 7 0  will 
only apply with re s p e c t to  th e  p ro v is io n s  of th e  C o n stitu tion , an d  it is 

p o s s ib le  to  a rg u e  th a t th e  d e fin ition  is not a p p lic a b le  to  th e  R u le s  m a d e
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u n d e r A rtic le  1 3 6  of th e  C o n s titu tio n . It is a ls o  p o s s ib le  to  a rg u e  th a t th e  

p h ra s e  “pu b lic  o ffic e r” a s  u s e d  in th e  R u le s  in q u e s tio n  sh o u ld  b e  b ro a d ly  

in te rp re te d . It is h o w e v e r  n o t n e c e s s a ry  to  d e c id e  th o s e  q u e s ito n  a s  th is  

a p p lic a tio n  h a s  b e e n  file d  on  o r a b o u t 16 th  O c to b e r  2 0 0 3 ,  lon g  a fte r  31 st 
D e c e m b e r  1 9 9 1  w h ich  is th e  d a te  s p e c ifie d  b y  th e  C h ie f J u s tic e  fo r th e  

p u rp o s e s  of R u le  5 (5 )  in te rm s  o f th e  n o tifica tio n  d a te d  1 6 th  D e c e m b e r  

19 91  p u b lis h e d  in th e  G a z e tte  o f th e  D e m o c ra tic  S o c ia lis t R e p u b lic  o f S ri 
L a n k a  b e a r in g  N o . 6 9 7  a n d  d a te d  10 th  J a n u a ry  1 9 9 2  ; it w ill fo llo w  th a t  

R u le  5 (5 )  w ill n o t h a v e  a n y  a p p lic a tio n  to  th is  c a s e ,  a n d  a c c o rd in g ly  R u le  

5 (4 ) (b )  to o  w ill not h a v e  a n y  a p p lic a tio n  to  th is  c a s e .

H a d  th is  b e e n  a n  a p p lic a tio n  file d  b e fo re  th e  “s p e c ifie d  d a te ” (3 1 s t  

D e c e m b e r  1 9 9 1 ) a g a in s t pub lic  o fficers  c ited  a s  re s p o n d e n ts  b y  re fe re n c e  

to  th e ir  n a m e s  a n d  d e s ig n a tio n s , th e  c o m b in e d  e ffe c t o f R u le  5 (4 ) (b )  a n d  

R u le  5 (5 )  w o u ld  h a v e  b e e n  to  p e rm it th e  c o n tin u a tio n  o f th e  p ro c e e d in g s  

a g a in s t th e  su ccesso rs  in o ffice  o f th e  pub lic  o fficers  in q u e s tio n  e v e n  a fte r  

th e y  c e a s e  to hold office “w ith o u t a n y  add ition  o r substitution  o f re s p o n d e n t  

a fre s h ”. T h a t  fac ility  m a y  n o t b e  a v a ila b le  in a  c a s e  like  th e  p re s e n t, fo r  

tw o  re a s o n s  : Firstly, th is  b e in g  a n  a p p lic a tio n  fo r mandamus, re lie f ca n  

o n ly  b e  o b ta in ed  a g a in s t a  n a tu ra l p e rs o n  w h o  h o ld s  a  p u b lic  o ffice  a s  w a s  

d e c id e d  b y  th e  S u p re m e  C o u rt in Haniffa v. Chairman, Urban Council, 
Nawalapitiya. (Supra) S e c o n d ly , th is  is a n  a p p lic a tio n  th a t h a s  b e e n  

institu ted  a fte r 1 st J a n u a ry  1 9 9 2 . A ccord ing ly , it w ill b e  n e c e s s a ry  in c a s e s  

su ch  a s  th is  to  ad d  o r s u b s titu te  th e  s u c c e s s o r in o ffic e  o f a n y  o rig in a l 

re s p o n d e n t w h o  h as  b e e n  m a d e  a  re s p o n d e n t b y  re fe re n c e  to  bo th  h is  

n a m e  a n d  his o ffic ia l d e s ig n a tio n , b u t a s  p o in te d  o u t b y  le a rn e d  D e p u ty  

S o lic ito r G e n e ra l it w o u ld  b e  q u ite  m e a n in g le s s  to  a d d  o r s u b s titu te  th e  

su c c e s s o r in o ffice o f th e  re s p o n d e n t w h o  h a s  c e a s e d  to  ho ld  o ffice  u n les s  

th e  p le a d in g s , a n d  in p a rtic u la r th e  p ra y e r, is a m e n d e d  to  a p p ly  to  th e  

a d d e d  or su bstitu ted  re sp o n d en t. I n o te  th a t a lth o u g h  th e  le a rn e d  C o u n s e l 

fo r th e  p e titio n e r h as  re s e rv e d  h is  righ t to  s u p p o rt h is  m o tio n  d a te d  2 2 n d  

J u n e  2 0 0 4  to  ad d  th e  6th  a n d  7th  re s p o n d e n ts  n a m e d  in th e  sa id  m o tion  in 

th e  e v e n t th e  p re lim in a ry  o b je c tio n s  ra is e d  in th is  c a s e  a r e  n o t u p h e ld  by  

C o u rt, no  a p p lic a tio n  h a s  e v e r  b e e n  m a d e  on  b e h a lf  of th e  p e tit io n e r to  

a m e n d  th e  p ra y e r  to  th e  p etitio n .

H o w e v e r, I a m  in c lin ed  to  th e  v ie w  th a t th e  C o u rt o f A p p e a l (A p p e lla te  

P ro c e d u re ) R u le s  h a v e  b e e n  fo rm u la te d , a n d  h a v e  to  b e  in te rp re te d  a n d  

a p p lie d , so  a s  to  fu rth e r  th e  e n d s  o f ju s tic e  ra th e r  th a n  to  p e rp e tra te
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in ju s tice . T h is  po licy  is re fle c te d  in R u le  5 (3 )  w h ich  ex p re s s ly  p rovided  

th a t C o u rt m a y  m a k e  su ch  o rd e r a s  it th inks  fit in th e  in te res t o f jus tice , for 

a m e n d m e n t o f p le a d in g s , fre s h  o r fu rth e r n o tice , co sts , o r o th e rw is e , in 

re s p e c t o f a n y  ....o m is s io n , d e fe c t o r irregularity . I a m  co nsc ious that R u le  

5 (3 )  s tric tly  h a s  n o  a p p lic a tio n  to  th e  p re s e n t c a s e  a s  th e  1st an d  2n d  

re s p o n d e n ts  h a v e  b e e n  c ited  a s  re s p o n d e n ts  to  th is  ap p lica tio n  both  by 

re fe re n c e  to  n a m e  a n d  o ffic ia l d e s ig n a tio n , but th e  policy m a n ife s te d  in 

th e  sa id  R u le  is u n ive rs a lly  a p p lic a b le . I w o u ld  th e re fo re  h a v e  perm itted  

th e  P e t it io n e r  to  a d d  th e  s u c c e s s o rs  in o ffic e  to  th e  1s t a n d  2n d  

re s p o n d e n ts  a s  th e  6 th  a n d  7th  re s p o n d e n ts  re s p e c tiv e ly  a n d  to a m e n d  

th e  p ra y e r  to  th e  petition  a s  m a y  b e  a p p ro p r ia te  su b je c t to a n  o rd e r for 

co sts , h a d  a n  a p p lic a tio n  b e e n  m a d e  a t le a s t on th e  o ccas io n  w h e n  th e  

c a s e  w a s  ta k e n  up fo r a rg u m e n t.

H o w ever, th e re  is an  even  m ore  fo rm idab le  obstacle  to the m aintainability  

of th e  ap p lica tio n  b e fo re  C ourt. T h a t o b s tac le  tak es  th e  form  of p relim inary  

o b jec tio n  (b ) th a t h as  b e e n  ra ised  on b e h a lf o f th e  3rd  to 5th  resp on d en ts . 

T h e  sa id  is s im p ly  th a t th e  n o tic e  m a rk e d  P 1 5  is not a  d ec is io n  or 

d eterm ina tion  a m e n a b le  to writ o f certiorari. In this connection , the attention  

of C o u rt h a s  b e e n  invited  to  th e  s e m in a l an d  oft c ited  sp ee ch  of Lord Atkin  

in R v. Electricity Commissioner ex parte London Electricity Joint 
Committee Company L td<4) a t 2 0 5 , p ro n o u n c in g  th a t -

“W h e r e v e r  a n y  b o d y  of p e rs o n s  h av in g  le g a l au th o rity  to  
determine questions affecting the rights of subjects, an d  having  
th e  d u ty  to  ac t jud icially , ac t in e x c e s s  of th e ir leg a l au th ority  th ey  

a re  subject to the controlling jurisdiction of the King’s B ench Division  
exercised in these W rits ” [e m p h a s is  a d d e d ]

L e a rn e d  D e p u ty  S o lic ito r G e n e ra l h as  su b m itted  th a t it is trite  law  that 

a  w rit w ill is s u e  o n ly  w h e re  th e  d e c is io n -m a k e r h as  d e te rm in e d  q uestions  

a ffe c tin g  th e  rights of su b jec ts , but th e  S ec tio n  2  notice  m a rk e d  P 1 5  d o e s  

n ot c o n ta in  a n y  su ch  d e te rm in a tio n . L e a rn e d  D . S . G . h as  re fe rre d  us to  

c e rta in  d e c is io n s  re la tin g  to C o m m is s io n  o f In q u iry  such  a s  De Mel v. De 
Silva(5>, Dias v. Abeyawardena/6> and Fernando v. Jayaratne{7] hold ing  in 

e s s e n c e  th a t o n ly  a  d e te rm in a tio n  w h ich  d irec tly  o r in e v ita b le y  resu lts  in 

th e  legal rights of a  su b jec t b e in g  a ffe c te d  is a m e n d a b le  to  writ of certiorari. 
In th e  las t o f th e  a b o v e  m e n tio n e d  c a s e s , S h a rv a n a d a  J (a s  h e  th en  w a s )  

o b s e rv e d  a t p a g e  1 2 9  of th e  ju d g e m e n t th a t-
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“T h e  o n ly  p o w e r th a t th e  C o m m is s io n e r  h a s  is to  in q u ire  an d  

m a k e  a  re p o rt an d  e m b o d y  th ere in  h is re c o m m e n d a tio n s . H e  h as  

no  p o w e r  of a d ju d ic a tio n  in th e  s e n s e  o f p a s s in g  a n  o rd e r  w h ich  

ca n  b e  e n fo rc e d  proprio vigore, n o r d o e s  h e  m a k e  a  ju d ic ia l 
d ec is io n . T h e  re p o rt o f th e  re s p o n d e n t h a s  n o  b in d in g  f o r c e ; it is 

n ot a  s te p  in c o n s e q u e n c e  o f w h ich  le g a lly  e n fo rc e a b le  rights  

m a y  b e  c re a te d  o r e x tin g u is h e d .”

In G. P. A. Silva & Others v. Sadique and Others w , it w a s  h e ld  th a t a s  

th e  im p u g n e d  decis ion  h a d  no  e ffe c t proprio vigore no  Writ sh a ll lie  a g a in s t  

such a  decis ion. H o w ever, in Bandaranaike v. Weeraratne{9)m\\ of certiorari 
w a s  iss u e d  on th e  b a s is  th a t-

“A lthough , th e  w rits  will not normally iss u e  to  a  b o d y  h av in g  no  

p ow er to m a k e  a  binding determ ination , th ey  h a v e  issued to  persons  

a n d  b o d ies  m a k in g  re p o rts  a n d  re c o m m e n d a tio n s  th a t a c q u ire  

leg a l fo rce  a fte r  adoption or confirmation or other consequential 
ac tio n  b y  a n o th e r b o d y ” [e m p h a s is  a d d e d ]

T h e  C o u rt re a s o n e d  th a t o n c e  th e  S p e c ia l P re s id e n tia l C o m m is s io n  of 
Inqu iry  d e te rm in e d  th at a  p ers o n  w a s  guilty, th e re  w a s  no th ing  m o re  left to  

b e  d o n e  th an  th e  ad o p tio n  o f th a t d e c is io n  b y  th e  e x e c u tiv e  a n d  th e  

le g is la tu re , S im ila rly  in Mendis, Fowzie & Others v. Goonewardena and 
G. P. A. S ilva (,0) V y th ia lin g a m , J. a fte r  a n  e x te n s iv e  s u rv e y  of th e  c a s e  

law , h e ld  th a t a  w rit sh o u ld  lie  a g a in s t th e  d ec is io n  of th e  C o m m is s io n  of 

Inqu iry  a s  it h ad  fo rce  proprio vigore.

In th e  in s tan t c a s e , th e  o rd e r so u g h t to  b e  q u a s h e d  by certiorari is th e  

n otice  ex h ib ite d  u n d er S ec tio n  2  of th e  L a n d  A cqu is ition  A ct m a rk e d  P  15 . 

It is c le a rly  not a  d ec is io n  or o rd e r  w h ich  h a s  fo rc e  proprio vigore. In th e  

s c h e m e  of th e  L an d  A cqu is itio n  A ct, a  S e c tio n  2  n o tic e  o n ly  fa c ilita te s  an  

a u th o r iz e d  o ffic e r to  e n te r  in to  a  lan d  a n d  d e te rm in e  w h e th e r  su c h  a  lan d  

is s u ita b le  fo r th e  p ub lic  p u rp o s e  fo r w h ich  th e  lan d  is re q u ire d . T h u s  th e  

S ec tio n  2  n o tice  by itself d o e s  not a ffe c t th e  right of a n y  p ers o n  to  h is land  

e x c e p t to  th e  lim ited  e x te n t o f p e rm ittin g  th e  a u th o r is e d  o ffic e r to  e n te r  

upo n  th e  sa id  lan d  a n d  c o n s id e r its su itab ility  fo r a c q u is itio n , w h ich  is a  

v e ry  p re lim in a ry  s ta g e  of th e  e n tire  p ro c e s s . T h e re fo re , if th e  M in is te r  

c o n s id e rs  th a t a  p a rtic u la r lan d  is s u ita b le  fo r a  p ub lic  p u rp o s e , h e  d irec ts  

th e  a c q u ir in g  o ffic e r in te rm s  o f S e c tio n  4 (1 )  o f th e  A c t to  p ub lish  a  n o tice
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c a llin g  fo r  w r itte n  o b je c tio n s  to  th e  in te n d e d  a c q u is it io n , a n d  a fte r  

considering  such  objections, if any, an d  th e  re levant M in ister’s observations  

on su ch  o b jec tio n s , th e  M in is te r h as  to  d e c id e  in te rm s  of S ec tio n  4 (5 )  of 
th e  A c t w h e th e r  such  lan d  shou ld  b e  a c q u ire d  or not. It is th e re a fte r th a t a  
w ritten  d e c la ra tio n  th a t su ch  lan d  is n e e d e d  fo r a  pub lic  p u rp o se  is m a d e  

b y th e  M in is te r an d  p u b lis h e d  in th e  G a z e tte  a s  re q u ire d  by S ec tio n  5  of 
th e  A ct. It is fo r th is re as o n  th a t th is C o u rt in Gunasekara v. The Principal, 
MR/GodagamaAnagarkika Dharmapala Kanishta Vidyalaya and Others " ' 
h e ld  th a t a n  ap p lica tio n  fo r a  w rit o f certiorari to  q u a sh  a  S e c tio n  2  notice  

u n d e r th e  L a n d  A cqu is itio n  A c t w a s  p re m a tu re  an d  th e re b y  u ph e ld  the  

prelim inary objections to  that effect. A s S h iran ee  T ila k a w a rd e n a  J. observed  

at p a g e  7  a n d  8  of h e r ju d g m e n t-

“A n o th e r m a tte r th a t is re le v a n t to  this ap p lica tio n  is that at the  

t im e  of filing of th is ap p lica tio n  th e  acqu is itio n  p ro cee d in g s  w e re  

a t a n  initial s ta g e , an d  only  n o tice  u n d e r S e c tio n  2  of th e  Land  

A cqu is itio n  A c t h ad  b e e n  issu ed . A  n o tice  in te rm s  of S ec tio n  2  

of th e  L an d  A cqu is ition  A c t is issued  w h e n  th e  M in is te r d ec id es  

th a t th e  lan d  in a n y  a r e a  is n e e d e d  fo r a n y  pub lic  p u rp o se . T h e  

S ection  2 (1 )  no tice  is issued  w ith  th e  ob jec tive  of m ak in g  a  survey  

of a  land an d  m aking  boundaries thereon  and  to d eterm ine w he ther  

a  land w ou ld  b e  found  w ith in  its p a ra m e te rs  that w ou ld  b e  su itab le  

fo r th e  p ub lic  p u rp o s e  of th e  sa id  A c t.”

Ju s tic e  T ila k a w a rd e n e  w e n t on to  hold  in th is c a s e  th a t th e  ap p lica tion  

fo r w rit of certiorari w a s  p re m a tu re  in th e  c irc u m s ta n c e s  of th a t c a s e , an d  

sh o u ld  b e  d is m is s e d  in limine, S im ila rly , in Lucian de Silva v. Minister of 
Landd'2) a n d  Wickremasinghe v. Minister of Lands (,3), it w a s  held  that 
s te p s  ta k e n  u n d e r  S e c tio n  2  o f th e  L a n d  A c q u is it io n  A c t a re  o n ly  

in v e s tig a tiv e  in c h a ra c te r, a n d  th a t it is p re m a tu re  to  in v o k e  th e  writ 
ju risd ic tion  of o u r co u rts  w ith  a  v ie w  of q u a sh in g  a  S ec tio n  2  notice .

L e a rn e d  C o u n s e l fo r th e  p e titio n e r h a s  in th is  co n n e c tio n  d raw n  th e  

attention  of C o u rt to  th e  ju d g m e n t of th e  S u p re m e  C o u rt in ManeI Fernando 
v. Jayaratne(,4). T h a t  w a s  a  fu n d a m e n ta l rights ap p lica tio n  filed  in th e  

S u p re m e  C o u rt u n d e r A rtic le  1 2 6  of th e  C onstitu tion  M . D . H . F e rn a n d o  J. 
a fte r c a re fu lly  a n a ly z in g  th e  re le v a n t p ro v is ion s  of th e  L an d  A cqu isition  

A c t h e ld  th a t th e  S e c tio n  2  n o tic e  in th a t c a s e  w a s  b ad  in law  inso fa r a s  it 
did not d isclose th e  particu lar public p urpo se  for w hich  th e  land w as  sought 

to  b e  a c q u ire d . H is  Lordsh ip  o b s e rv e d  a t p a g e  1 2 6 -
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“S e c tio n  (2 )2  re q u ire d  th e  n o tic e  to  s ta te  th a t o n e  o r m o re  ac ts  

m a y  b e  d o n e ” in o rd e r to  in v e s tig a te  th e  su itab ility  of th a t lan d  for 

th a t pub lic  p u rp o s e ” : o b v io u s ly  “th a t” p ub lic  p u rp o s e  c a n n o t b e  

a n  u n d is c lo s e d  o n e . T h is  im p lie s  th a t th e  p u rp o s e  m u s t b e  

d isc losed . F ro m  a  p rac tic a l poin t o f v ie w , if a n  o fficer ac tin g  u n d e r  

S ec tio n  2 (3 )( i)  d o e s  not kn o w  th e  pub lic  p u rp o s e , h e  c a n n o t fulfill 
his d u ty  o f a s c e rta in in g  w h e th e r  a n y  p a rtic u la r lan d  is s u ita b le  fo r 

th a t purpo se .

L ik e w is e , th e  o b je c t o f S e c tio n  4 (3 )  is to  e n a b le  th e  o w n e r  to  

subm it his ob jections w hich  w ou ld  leg itim ate ly  inc lude a n  objection  

th a t h is lan d  is n o t s u ita b le  fo r th e  p u b lic  p u rp o s e  w h ic h  th e  s ta te  

h as  in m ind, o r th a t th e re  a re  o th e r a n d  m o re  s u ita b le  lan d s . T h a t  

object w ou ld  b e  d e fe a te d , a s  th e re  w ou ld  b e  no m e an in g fu l inquiry  

into objections, un less  th e  pub lic  p u rp o se  is d isc losed . If th e  public  

p u rp o se  h as  to  b e  d isc losed  a t th a t s ta g e , th e re  is no  va lid  re as o n  

w h y  it sh o u ld  n o t b e  re v e a le d  a t th e  S e c tio n  2  s ta g e .

In m y  v iew , th e  s c h e m e  of th e  A c t re q u ire s  a  d is c lo s u re  of th e  

public  p u rp o s e , a n d  its o b je c ts  c a n n o t b e  fu lly  a c h ie v e d  w ith o u t  

such d isc losure . A  S e c tio n  2  n o tice  m u st s ta te  th e  pub lic  p u rp o s e  

- a lth o u g h  e x c e p tio n s  m a y  p e rh a p s  b e  im p lie d  in re g a rd  to  

p u rp o se s  invo lv ing  n a tio n a l s e c u rity  a n d  th e  lik e .”

A lth o u g h  Manet Fernando’s c a s e  (Supra) w a s  a  fu n d a m e n ta l rights  

a p p lic a tio n  w hich  w a s  n o t c irc u m s c rib e d  b y  th e  p a ra m e te rs  e n u n c ia te d  

b y Lord  A tk in  in th e  Electricity Commissioners c a s e  (Supra) a s  d e v e lo p e d  

by o u r C o u rts  in th e  d e c is io n s  m e n tio n e d  a b o v e , I find  th a t th e  a b o v e  

q u o te d  dicta o f F e rn a n d o , J. s u p p o rt th e  v ie w  th a t a  S e c tio n  2  n o tic e  is 

e x h ib ite d  to  fa c ilita te  in v e s tig a tio n  into  th e  s u itab ility  o f th e  la n d , a n d  th a t  

it w o u ld  b e  p re m a tu re  to  c h a lle n g e  a  S e c tio n  2  n o tic e  w h ich  s e ts  o u t th e  

p a rticu la r public p u rp o se  fo r w h ich  th e  land  is n e e d e d , a t a  s ta g e  p rio r to  a  

d e c is io n  b e in g  m a d e  by th e  M in is te r  u n d e r S e c tio n  4 (5 )  of th e  L a n d  

A cqu is ition  A c t th a t th e  lan d  in q u e s tio n  sh o u ld  b e  a c q u ire d . I a m  sa tis fied  

th a t th e  S e c tio n  2  n o tice  m a rk e d  P 1 5  w h ich  is so u g h t to  b e  q u a s h e d  in 

th e s e  p ro c e e d in g s  c le a rly  se ts  o u t th e  p a rtic u la r p ub lic  p u rp o s e  fo r w h ich  

th e  land is n e e d e d , n a m e ly  for th e  w id en in g  of th e  P e lm a d u lla  - E m bilip iitiya  

h ig h w ay , a n d  is th e re fo re  not a fflic ted  b y  th e  m a la d y  th a t w a s  so u g h t to  b e  

re m e d ie d  in M a n e l F e rn a n d o ’s c a s e  (Supra) , I th e re fo re  uphold  p re lim inary  

o b jec tio n  (b ) ra is ed  by th e  le a rn e d  D e p u ty  S o lic ito r G e n e r a l a n d  d is m is s
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th is ap p lic a tio n . T h e re  sh all b e  no  o rd e r of co sts  in all th e  c irc u m sta n c es  

of th is  c a s e .

S R IS K A N D A R A J A H , J  —  I a g re e .

Application dismissed.


