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Usufructuary Mortgage - Discharge - Prescription - Prescription Ordinance 
S. 5 - W hen could the usufructuary mortgagee claim prescriptive rights?

Held :

(1) A u su fruc tuary  m ortgage being a  devise for u se  and  enjoym ent of 
property in lieu of in te res t - prescrip tion  could ru n  only from a  b reach  of 
tha t condition.

(2) Person who en tered  property in a  subo rd in a te  ch a rac ter can n o t 
claim prescriptive righ ts till he changes h is ch a rac te r by an  overt act. The 
proof of adverse possession  is a  condition preceden t to the claim  for 
prescriptive rights.

(3) U sufructuary  m ortgagee is b o und  to  th e  term s of the Bond itself and  
his righ ts are confined to the  term s in  the  bond. He canno t claim  
prescriptive righ ts till he changes h is ch a rac te r an d  claim  adversely 
d isregarding the conditions of the  Bond. There is no question  of m erger 
of the entirety  of the righ ts an d  no prescrip tive righ ts being acquired  by 
the M ortgagee by adverse possession.

APPEAL from the  Ju d g m e n t of the D istrict C ourt of P anadura .
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O ctober 13, 1999.
WEERASURIYA, J .

T he P lain tiff-A ppellan ts by  th e ir  p la in t d a te d  1 8 .0 9 . 1989 
in s ti tu te d  ac tio n  a g a in s t th e  D efen d an t-R esp o n d en ts  seeking  
a n  o rd e r  o n  th e  D e fe n d a n t-R e s p o n d e n ts  to  d isc h a rg e  
u s u fru c tu a ry  m ortgage  b o n d  b earin g  No. 8 5 0 5  d a ted  28. 01. 
1921 a n d  in  th e  even t of th e ir  failu re  for a n  o rd er on  the  
R eg is tra r to  effect s u c h  d isch arg e  of th e  bond  a n d  dam ages. 
T he D efen d an t-R esp o n d en ts  in  th e ir  an sw e r w h ilst denying  
av e rm en ts  in  th e  p la in t p rayed  for d ism issa l of th e  action.

T h is  c a se  p roceeded  to tria l o n  th ir te e n  is su e s  an d  the  
lea rn ed  D istric t J u d g e  a t  th e  co n c lu s io n  of th e  tria l by h is 
ju d g m e n t d a te d  07. 07. 1993 d ism issed  th e  ac tio n  w ith  costs. 
It is  from  th e  a fo resa id  ju d g m e n t th a t  th is  ap p ea l h a s  been  
lodged.

At th e  h e a rin g  of th is  appeal, le a rn ed  C ounse l app earin g  
for th e  P lain tiff-A ppellan ts co n ten d ed  th a t  th e  lea rn ed  D istrict 
J u d g e  h a d  m isd irec ted  h im se lf by holding:

(a) th a t  ac tio n  w a s  p resc rib ed  in  te rm s  of Section  5 of 
th e  P resc rip tio n  O rd in an ce  a n d

(b) t h a t  t h e  D e f e n d a n t - R e s p o n d e n t s  h a d  a c q u i r e d  
p resc rip tiv e  r ig h ts  to  th e  p ro p erty  in  su it.

T he lea rn ed  D istric t Ju d g e  in  h is  ju d g m e n t h a d  held  th a t  
in  te rm s  of S ec tio n  5 of th e  P resc rip tio n  O rd inance , the  
m ortg ag o r sh o u ld  red eem  th e  b o n d  before  expiry  of te n  y ea rs  
from  th e  d a te  of s u c h  in s tru m e n t. S ec tio n  5 of th e  P rescrip tion  
O rd in an ce  s tip u la te s  th a t  no  ac tio n  is  m a in ta in a b le  for the  
recovery  of an y  s u m  d u e  u p o n  an y  h y p o th ec a tio n  o r m ortgage 
o f a n y  p ro p erty  o r u p o n  a n y  b o n d  cond itio n ed  for th e  p aym en t
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of m oney u n le ss  th e  sa m e  b e  co m m en ced  in  th e  c a se  o f a n  
in s tru m e n t payab le  a t  a  defin ite  tim e, w ith in  te n  y e a rs  from  
the  exp ira tion  of s u c h  tim e a n d  in  a ll o th e r  c a se s  w ith in  te n  
y e a rs  from  th e  d a te  of s u c h  in s tru m e n t  of m ortgage  o r 
hypo theca tion  o r of la s t  p a y m e n t of in te re s t th e re o n  o r o f th e  
b reach  of th e  condition .

A u su fru c tu a ry  m ortgage  b e in g  a  dev ise  for u s e  a n d  
enjoym ent of p ro p erty  in  lieu  o f in te re s t, p re sc r ip tio n  cou ld  
ru n  only from  a  b re a c h  of th a t  c o n d itio n  (Vide R obet v. S ilvaa> 
a t  159)

M estiyage D on R em an is  G oonetillake  by  u s u f ru c tu a ry  
m ortgage bond  b ea rin g  No. 8 5 0 5 , m ortgaged  h is  u n d iv ided  
1 / 2  sh a re  of the  p ro p erty  m orefu lly  d esc rib ed  in  th e  sc h ed u le  
to the  p lain t in  favour of D ona  M isi N ona  a n d  D on  W elenis. D on 
W elenis died w ith o u t red eem in g  th e  m ortgage  a n d  Mei N ona by 
deed bearing  No. 2 1 0 2  d a te d  14. 06. 1934  m ark e d  1D1 
tran sfe rred  und iv ided  1 3 1 /5 0 4  s h a re s  to  M isi N ona a n d  to  1st 
- 4 th D efendan t-R esponden ts .

„ R em anis left a s  h is  h e irs  h is  wife Mei N ona a n d  th e  I s* a n d  
2 nd P la in tiffs , M isi N o n a  a n d  B a b y  N ona . B ab y  N o n a  
died leaving Violet G oonetillake  w ho  got m arrie d  to  th e  l sl 
D efendant, David G oonetillake. M isi N ona d ied  leaving  W elenis 
a n d  1st - 4 th D efendan ts . T herefore, o n  th e  d e a th  o f R em an is  
G oonetilake h is  1 /2  s h a re  devolved o n  Mei N ona a n d  h is  fou r 
ch ild ren . Mei N ona, b e ing  th e  wife, w as  e n title d  to  1 /2  s h a re  
of h is  in te res t, nam ely . 1 /4  s h a re  of th e  p roperty . T herefore, 
Mei N ona by v irtu e  of deed  No. 2 3 2 7  d a te d  08. 09 . 1995 a n d  
th e  afo resaid  devo lu tion  from  R em an is  w as  e n title d  to  3 / 4  
sh a re  of th e  p ro p erty  in  su it. In  th e  c irc u m sta n c e s , by  deed  
m ark ed  1D1 Mei N ona h av in g  d ivested  only  1 3 1 /5 0 4  s h a re s  
to  Misi N ona a n d  th e  1st - 4 th D e fen d an ts , s h e  w as  left w ith  
s u b s ta n tia l  und iv ided  s h a re s  w h ic h  w as  n o t su b je c t to  th e  
u s u fru c tu a ry  m ortgage. T he q u e s tio n  w h e th e r  in  te rm s  of ID  1 
th e  u s u fru c tu a ry  m ortgagee  h a s  a c q u ire d  e n tire ty  o f r ig h ts  of
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Mei N ona w ould  be re levan t o n  th e  issu e  w h e th e r th ere  w as a 
m erger of p ro p rie ta ry  r ig h ts  w ith  th e  u su fru c tu a ry  m ortgage.

It w ould  a p p e a r  th a t  Mei N ona hav ing  divested  1 3 1 /5 0 4  
s h a re  o f th e  r ig h ts  w as  left w ith  s u b s ta n tia l  righ ts  w hich  were 
free of a n y  e n c u m b ran c e  in  favour of W elenis an d  Misi Nona.

It w as  held  in  Jayasin gh e  B andara  v. Elias A ppuham y121 
th a t  w h ere  a  m ortgagee of im m ovable p roperty  becom es 
th e  ow ner of th e  p ro p erty  m ortgaged  or any  sh a re  of it, the  
m ortgage  secu rity  is ex tin g u ish ed  to  th a t  ex ten t b u t  the  deb t 
rem a in s .

T he lea rn ed  D istric t Ju d g e  h a d  com e to the  fm ding th a t  
th e  D efen d an t-R esp o n d en ts  h a d  acq u ired  prescrip tive righ ts  
to  th e  e n tire  p roperty  on  th e  b a s is  th a t  along w ith  th e ir  
p red e c e sso rs  in  title  they  h a d  p o ssesse d  th e  p roperty  for a 
period  of 70  y ea rs . T h is  a p p e a rs  to  be a n  e rro n eo u s  view.

To cla im  prescrip tive  r ig h ts  th e  D efendan t-R esponden ts  
o u g h t to  prove ad v erse  a n d  u n in te r ru p te d  p o ssessio n  for a 
period  of over te n  y ea rs . T he D efen d an t-R esp o n d en ts  an d  th e ir  
p red e c e sso r  in  title  com m enced  p o ssess io n  of the  p roperty  
o n  th e  s tre n g th  of th e  u su fru c tu a ry  m ortgage bond  w hich  
a u th o r ise d  th em  to p o ssess  th e  p roperty  in  lieu of in te rest. 
T herefore, th e  p o ssess io n  of th e  p roperty  w as su b jec t to the  
te rm s  of th e  m ortgage  b o n d  nam ely , to p o ssess  th e  p roperty  
a n d  to  en joy  th e  p ro d u ce  in  lieu  of th e  in te re s t payable  on  the  
a m o u n t of m oney  le n t to  th e  m ortgagor.

It is  w ell se ttled  law  th a t  a  p e rso n  w ho en te red  p roperty  in 
a  su b o rd in a te  c h a ra c te r  c a n n o t c la im  prescrip tive  r ig h ts  till he 
c h a n g e s  h is  c h a ra c te r  by  a n  overt ac t. He is n o t en titled  to do 
so  b y  fo rm ing  a  se c re t in te n tio n  u n acco m p an ied  by a n  ac t 
o f o u s te r . T he p roo f o f ad v e rse  p o ssess io n  is a  cond ition  
p re c e d e n t to  th e  c la im  for p resc rip tiv e  righ ts .

In  G overnm ent A gen t W estern Province v. Fredrick Perera131 
it w a s  held:
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“th a t  u s u fru c tu a ry  m o rtg ag ees  h a d  a c q u ired  title  by  
p resc rip tio n  to  th e  lan d , in a s m u c h  a s  a fte r  th e ir  p u rc h a s e  
a t  th e  fiscal’s  sa le  th e  c h a ra c te r  o f th e ir  p o ssess io n  
changed  a n d  th e re a f te r  th ey  m u s t  be  co n sid e red  to have  
p o ssessed  u t  dom in i a n d  n o t q u a  m o rtg ag ees .”

In th a t  case , th e  u s u fru c tu a ry  m ortgagees of a  lan d  
p u rch a se d  th e  sa m e  a t  a  sa le  by  th e  fisca l u n d e r  s u b s e q u e n t 
m ortgage a n d  cla im ed  to  s e t  off th e  a m o u n t d u e  on  th e ir  
m ortgage a g a in s t th e  p u rc h a s e  m oney  a n d  p o ssesse d  th e  lan d  
for over te n  y e a rs  w ith o u t o b ta in in g  a n y  f isca l’s  tran sfe r.

F u r th e r , it  w a s  obse rv ed  in  V alliappa C hettiar v. J. 
Vanderpooten141 a t  114 a s  follows:

“. . . In th e  firs t p lace  a  m ortgagee , like a n y  o th e r  h o ld er of 
p roperty  u n d e r  a  deed , is  su b je c t to  th e  te rm s  of th e  deed  a n d  
h is r ig h ts  m ay  be  en la rged  o r d im in ish ed  by  its  te rm s. In  th e  
second p lace a  m ortgagee  in  Ceylon is n o t su b je c t to  all th e  
u nderly ing  c o n cep tio n s  o f E ng lish  law, b u t  is  w ith o u t d o u b t 
b o u n d  s tr ic tly  to  fulfil th e  te rm s  of th e  deed  u n d e r  w h ich  h e  
h o ld s .”

F u r th e r  in  c a se  of Velupillai v. K andinh151 it w as  held:

“th a t  o n  th e  p u rc h a s e  by th e  m ortgagee  of th e  m ortgaged  
land , th e  m ortgage  is  m erged  in  th e  o w n ersh ip  a n d  th a t  th e  
q u e s tio n  of revival of a  m ortgage  c a n  only a rise  in  a  ca se  in  
w h ich  for som e re a so n  a  valid  m erger do es  n o t tak e  p lace .”

T herefore, it w ou ld  be c lea r th a t  a  u s u fru c tu a ry  m ortgagee 
is b o u n d  to  th e  te rm s  o f th e  b o n d  itse lf a n d  h is  r ig h ts  a re  
confined  to  th e  te rm s  in  th e  bo n d . He c a n n o t c la im  prescrip tive  
r ig h ts  till h e  c h a n g e s  h is  c h a ra c te r  a n d  cla im  adverse ly  
d isreg a rd in g  th e  co n d itio n s  of th e  bond . T herefore, th e re  is 
no q u e s tio n  of m erger of th e  e n tire ty  of th e  r ig h ts  an d  no  
p rescrip tive  rig h ts  be ing  acq u ired  by th e  m ortgagee  by ad v erse  
p o ssessio n .
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In  th e  c irc u m stan c e s , we a re  of th e  view, th a t  the  learned  
D istric t J u d g e  h a d  m isd irec ted  h im se lf in  com ing to  the  
co n c lu sio n  th a t  ac tio n  is tim e b a rre d  in  te rm s of Section 5 
of th e  P re sc rip tio n  O rd in an ce  a n d  th a t  th e  D efendan t- 
R e sp o n d en ts  h a d  acq u ired  p rescrip tive  r ig h ts  to the  en tire ty  of 
th e  p roperty .

For th e  foregoing rea so n s , we se t a s id e  th e  ju d g m e n t of the 
lea rn ed  D istric t Ju d g e  d a ted  07. 07. 1993 a n d  allow th is 
ap p e a l w ith o u t costs .

UDALAGAMA, J . - I agree.

appeal allowed.


