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1 9 7 0  Present:  G. P . A . Silva, A.C. J.

M . S. M . Y O O S O O F , A p p e lla n t , and M rs. C. M . J . R A J A R A T N A M  
a n d  2  o th e rs , R esp on d ent's

S. C. 14169— G. 11. Colombo, S5927/E.E.

<Civil Procedure Code (Cap. 101)— Sections 325-327A —Landlord and tenant—  
Execution oj decree for ejectment of tenant—Resistance by third parly on the 
basis of a deed of transfer in his favour—Burden of proof.

Whoro, in tho oxocution o f a docroe obtained by a landlord for ojoctmont o f 
his tenant, a third party offored rosistanco claiming that ho had a right to bo in 
possession of tho routed promises on his own account on tho basis o f  a salo o f  
an undivided share of tho premises to him by a co-ownor subsequent to the 
judgmont in favour of tho judgment-creditor—

Held, that tho burden o f proving that tho transfer was fraudulent was on tho 
judgmont-creditor. In such a caso, if tho deed of transfor appears to bo oqually 
consistent with bona fides as woll as with mala fides, tho Court would bo justified 
in making an order in torms o f  section 327 o f tho Civil Procodure Code. 1

1 (1965) 69 N. L. li. 287.
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A p p e a l  from a  ju d g m e n t  o f  th e  C o u r t  o f  R e q u e s ts , C o lo m b o .

N . E . Weerasooria, Q .C ., w ith  M . S. M . Nazeem, f o r  t h e  p la in t if f -  
a p p e lla n t. •

II. Rodrigo, w ith  A sola Abei/singhe, f o r  th e  3rd  d e fe n d a n t -r e s p o n d e n t .

Cur. adv. vult.

N o v e m b e r  1 6 ,1 9 7 0 . G . P .  A .  Sil v a , A .C .J .—

T h e  p la in tiff-a p p e lla n t s u e d  th e  1st a n d  2n d  d e fe n d a n ts -re s p o n d e n ts  in  
th is  case fo r  the r e c o v e r y  o f  a rrears o f  ren t an d  fo r  e je c tm e n t  fr o m  ce rta in  
p rem ises an d  o b ta in e d  ju d g m e n t  in  h is  fa v o u r  on  th e  1 6 th  o f  J a n u a r y  
1967. On the 29 th  o f  M a r ch , th e  p r o c t o r  fo r  the p la in t iff  m o v e d  fo r  w r its  
o f  e je c tm e n t to  b e  issu ed  a g a in s t  th e  d e fen d an ts  n o tw ith s t a n d in g  th e  
a p p ea l to  the S u p re m e  C o u r t  a n d  w rits  w ere u ltim a te ly  issu ed  o n  th e  6 th  
o f  A p r il 1967. O n  th e  4 t h  M a y  1967, th e  F isca l re tu rn e d  th e  w r it  o f  
possession  to  th e C o u rt  o f  R e q u e s ts  to g e th e r  w ith  h is  r e p o r t  t o  th e  e f fe c t  
th a t  on e  S hahul H a m e e d  w a s  in  o c cu p a t io n  o f  th e p re m ise s  c la im in g  to  
h a v e  pu rch ased  it  o n  D e e d  N o . 41S7 (w h ich  w as e x e c u te d  o n  1 2 th  
F e b ru a ry  1967) a n d  to  b e  c a r r y in g  o n  business in  th e  sa id  p r e m is e s . F iv e  
d a y s  later the p r o c t o r  fo r  th e  p la in t if f  m o v e d  C ou rt t o  re issue  th e  w r it  o f  
possession  to  th e  D e p u t y  F is ca l t o  en ab le  th e  p la in t iff  t o  ta k e  c o n ­
s tru ctiv e  possession  f o r  th e  p u rp o s e  o f  filin g  papers u n d er  s e c t io n  3 2 5  o f  
th e  C ivil P ro ce d u re  C o d e . T h e  a p p lica t io n  w as a llo w e d  a n d  th e  w r it  o f  
p ossession  w as re -issu ed  to  th e  F isca l retu rn ab le  on  31st D e c e m b e r  19 67 . 
O n the 25th  M a y  1967 , th e  p r o c t o r  fo r  th e  p la in tiff m o v e d  th e  C o u r t  fo r  
an ord er  under s. 3 2 6  o f  th e  C iv il P ro ce d u re  C od e  c o m m it t in g  to  ja i l  
S h ahu l H a m eed , w h o  a t  th a t  s ta g e  w as m a d e  th e 3 rd  r e s p o n d e n t  to  th o  
a p p lica t io n , o r  a n  o r d e r  u n d e r  ss. 32 6  a n d  327A  th a t th e  F is c a l  s h o u ld  
e je c t  all the re sp o n d e n ts  a n d  d e liv e r  v a ca n t p ossession  to  th e  p la in t if f .  
O n the 26 th  M a y , th e  C o u r t , b e in g  sa tis fied  th at a p r im a  fa c ie  ca se  w a s  
m a d e  o u t in  term s o f  ss. 3 2 5 -3 2 6 , issued  an  in te r lo cu to ry  o r d e r  u n d e r  
s. 377 (b) an d  a p p o in te d  1 6 th  o f  J u n e  1967 as th e  d a y  o n  w h ic h  th e  
resp on d en ts  w ere to  b e  h e a r d . O n  th e  16th J u n e , th e  3 rd  r e s p o n d e n t  
filed  his p r o x y  a n d  o b je c t io n s  a n d  e v e n tu a lly  the m a tte r  c a m e  u p  fo r  
in q u iry  on  2n d  A u g u s t  19 67 . T h e  p la in t iff  g a v e  e v id e n ce  a n d  th e  3 r d  
resp on d en t, w h o  is a lso  th e  3 r d  re sp o n d e n t to  th is a p p e a l, w a s  h e a rd  in  
o p p o s it io n  su p p o r te d  b y  d o c u m e n t s  w h ich  in clu d ed  th e  d e e d  o f  tra n s fe r  
N o . 4187 o f  2 /3  o f  th e  p re m ise s , N o . 232 , O ld  M o o r  S t r e e t , C o lo m b o , 
w hich  fo r m e d  th e  s u b je c t  m a tte r  o f  th is  su it, to  th e  3 rd  r e s p o n d e n t  b y  
o n e  M adar S ah ib  M o h a m c d  S a m e cr  alias M oh a m ed  S a m e e r , w h o  w as 
a d m itte d ly  a 2 /3  o w n e r  o f  th e  p rem ises in qu estion . T h e  c o n s id e r a t io n  
fo r  th is d eed  w as R s . 1 0 ,0 0 0  w h ich , a cco rd in g  to  th e  a t te s ta t io n  o f  th e  
N o t a iy ,  w as p a id  in  h is  p r e s e n ce  a n d  th e  d a te  o f  a tte s ta t io n  w a s 1 2 .2 .1 9 6 7 . 
T h o  o th er im p o r ta n t  d o c u m e n t  p r o d u c e d  in fa v o u r  o f  th e  3 r d  r e s p o n d e n t  
w as a  certifica te  o f  r e g is tr a t io n  o f  a  bu siness ca lled  F a w m e y  G r in d in g
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jSJi]Js, c o n d u c t e d  b y  th e  3rd  resp on d en t, c o m m e n c in g  o n  1 . 2 . 10G7, a t  t-ho 
sa id  p re m is e s  N o . 23 2 , O ld  M oor  S treet, C o lo m b o  13. O n th e  e v id e n ce  
b e fo r e  h im  th e  le a rn e d  C om m ission er, n o t  b e in g  sa tis fie d  th a t  there w a s 
re s is ta n ce  o r  o b s tr u c t io n  o r  th a t th e  jir c se n ce  o f  th e  3 rd  resp on d en t a t  
th e  t im e  th a t  th e  F is ca l v is ite d  th e  p rem ises w a s  c a u s e d  b y  th e 1st a n d  
2 n d  r e s p o n d e n ts  w h o  w ere  th e  ju d g m e n t  d e b t o r s ,  d ism issed  th e p la in ­
t i f f 's  a p p lic a t io n . T h e  p la in t iff  a p p ea led  t o  th is  C o u r t  a g a in st th is o rd er . 
T h e  r e le v a n t  p o r t io n  o f  th e  ord er  o f  th is  C o u r t  a f t e r  a rg u m en t w as as 
fo llo w s  :—

“  A p a r t  fr o m  filin g  an  a ffid a v it  w h ere  th e  a p p e lla n t  has s ta ted  th a t  
h e  w a s  re s is te d  b y  th e  3 rd  resp on d en t, h e  a lso  g a v e  ev id en ce  t o  th a t  
e ffe c t . T h e  le a rn e d  C om m ission er has d is m is se d  h is  a p p lica tion  . . . 
T h e  3 r d  r e s p o n d e n t  g a v e  e v id en ce  a n d  s t a t e d  th a t  h e  d id  n o t resist. 
T h e  le a rn e d  C om m iss ion er  sh ou ld  h a v e  come  t o  a  fin d in g  o n  th is  
m a tte r  a n d  m a d e  o n e  o f  the th ree o r d e rs  w h ic h  a re  referred to  in  
th e se  ca ses  (th e  cases be in g  th ose  re p o rte d  in  5S N . L . R .  a t  512 a n d  
69 N . L . R .  a t  4 7 3 ). T se t as id e  th e  o r d e r  a n d  se n d  th e  case b a c k  
in  o r d e r  th a t  th ere  ■will b e  an  a d ju d ic a t io n  in  th is  m atter. A fte r  
a d ju d ic a t io n  th e  lea rn ed  C om m ission er  s h o u ld  m a k e  on e  o f  th ese  
o r d e rs  w h ic h  h e  is  e m p ow ered  to  m a k e .”

T h e  o r d e rs  re fe r r e d  to  in  these cases are  th o se  w h ic h  are  p ro v id e d  fo r  in  
ss. 326  a n d  327 a n d  3 2 7 A  o f  th e  C ivil P r o c e d u r e  C o d e . I  h ave  se t  o u t  
th e  o r d e r  m a d e  b y  th is  C ou rt in  som e  d e ta il in  v ie w  o f  th e  arg u m en ts  
ra ised  b y  b o t h  sid es rega rd in g  th e  in te r p r e ta t io n  to  b e  p la ce d  o n  th e  
s u b s ta n c e  o f  th e  o rd e r  it s e lf  w h ich  I  shall r e fe r  t o  la te r .

C ou n se l fo r  th e  re sp o n d e n t in h is su b m iss ion  a p p e a r e d  to  b e  critica l o f  
th e  o r d e r  th a t  w a s m a d e  b y  T am h iah  J .  a n d  s u g g e s te d  th at th at o r d e r  
ca u se d  s o m e  d iff icu lty  to  th e  C om m ission er o f  R e q u e s t s  as to  the cou rse  
o f  a c t io n  h e  s h o u ld  ta k e . I  th in k , h o w e v e r , t h a t  th e  ord er  m a d e  b y  
T a m b ia h  J .  -was u n e x ce p tio n a b le  and  w as th e  o n ly  o rd e r  he cou ld  h a v e  
m a d e  in  th e  c ircu m sta n ces . S ection s  325 t o  3 2 7 A  o f  th e  C ivil P ro ce d u re  
C o d e , w h e n  a n a ly s e d , w o u ld  a p p ear to  be  m o s t  lo g ic a l in th e sphere o f  
e x e c u t io n  o f  d e cre e s  su ch  as th e on e  w e  a re  c o n c e r n e d  w ith  in  th is case. 
C o u n se l's  su g g e s tio n  seem ed  to  b e  th a t  th e  a p p e a l sh o u ld  a t  th a t s ta g e  
h a v e  b e e n  d ism issed  w ith o u t a  fu rth er  o r d e r  t o  th e  C om m ission er to  
m a k e  a n  a d ju d ic a t io n  in  th e  m atter. H a d  th e  a p p e a l been  d ism issed , in  
m y  v ie w  th e re  w o u ld  h a v e  been  a  s ta le m a te  o r  a  d e a d lo ck . F o r , th e  
p la in t i f f  h a d  o b ta in e d  a  d ecree  in his fa v o u r  ; h e  pu rsued  th e  m a tte r  
fu r th e r  b y  a p p ly in g  fo r  a  w rit  o f  e x e cu tio n  ; a  th ir d  p a r ty  m a d e  a  c la im  ; 
th e  p la in t i f f  r e sorted  to  h is remedy o f  r e p o r t in g  th e  m a tte r  to  the C o u rt  
w h ich  p r o n o u n c e d  th e  d e c r e e ; th a t  C o u r t  d is m is se d  h is a p p lica tion  a t  
t h a t  s ta g e  a n d  h a d  th is  C ou rt a lso  d ism issed  th e  p la in t if f ’s ap p ea l fr o m  
th a t  o r d e r ,  th e  p la in t if f  w ou ld  a lm ost h a v e  b e e n  le f t  w ith ou t a re m e d y  
a n d  w ith o u t  b e in g  a b le  to  secure th e  a d v a n ta g e  o f  th e  d ecree  he o b ta in e d  
in  h is  fa v o u r .  I t  is to  a v o id  such  a  s itu a tio n  t h a t  ss. 32 6 , 327 an d  3 2 7 A  
h a v e  b e e n  p r o v id e d  so  as to  en ab le  th e  C o u r t  in  th o se  c ircu m sta n ces
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e ith er  to  g ra n t  p o sse ss io n  t o  th e  d e cre e  h o ld e r  u n d e r  s . 3 2 6  o r ,  i f  th e  
c la im  o f  th e  th ir d  p a r t y  a p p e a rs  to  b e  b o n a  fid e , t o  in v e s t ig a te  th e  m a tte r  
fu lly  as i f  i t  w a s  h e a r in g  a  case  b e tw e e n  th e  d e cre e  h o ld e r  a n d  th o  
c la im a n t in  te rm s  o f  s . 327  a n d  th ird ly , i f  a  th ir d  p a r t y  w as in  p o s se ss io n  
o f  th e  p r o p e r t y  a n d  h is  c la im  w as fo u n d  to  b e  fr iv o lo u s  o r  v e x a t io u s  to  
g iv e  p ossess ion  to  th e  ju d g m e n t -c re d ito r  in  te rm s o f  s. 3 2 7 A  le a v in g  i t  
o p e n  to  th e  p e rso n  in  p ossess ion  a t th e  t im e  to  file  a  fresh  a c t io n  a g a in s t  
th o  ju d g m e n t -c r e d ito r  w ith in  o n e  m o n th . T h e  p r o v is io n s  o f  ss. 32 6 , 3 2 7  
e n d  3 2 7 A  w o u ld  th u s  a p p e a r  t o  b e  m o s t  lo g ic a l a n d  co m p re h e n s iv e  f o r  
m e e t in g  e v e r y  s itu a t io n  th a t  c o u ld  arise  a fte r  a  p e rso n  h as o b t a in e d  a  
d e cre e  in  h is  fa v o u r  a n d  fo r  rea ch in g  a  f in a lity  in  re sp e c t  o f  th e  su it . T h e  
o rd e r  m a d e  b y  T a m b ia h  J . in  ap p ea l w as th e re fo re  e n tire ly  ju s t ifie d .

W h e n  th e  re co r d  re a ch e d  th e  C ou rt o f  R e q u e s ts  fo r  c o m p lia n ce  w ith  
th e o rd e r  o f  th is  C o u r t , cou n se l f o r  th e  p la in t if f  c o m m e n c e d  h is  s u b ­
m issions b y  m a k in g  a n  o b s e rv a t io n  th a t  fo r  a  p r o p e r  a d ju d ic a t io n  on  th is  
m a tte r  as req u ired  b y  th e  o rd e r  o f  th is  C o u rt, th ere  sh o u ld  be an  in q u ir y , 
a n d  h e  u n d e r to o k  to  le a d  e v id e n ce , as i t  w as so m e tim e  a g o  th a t  e v id e n c e  
h a d  been  re co r d e d  a n d  it  w o u ld  n o t  b e  sa t is fa c to r y  to  h a v e  a n  o r d e r  o n  
the p r o ce e d in g s  a lre a d y  r e co rd e d . C ou n sel fo r  th e  3 rd  re sp o n d e n t m a d e  
su bm ission s to  th e  c o n t r a r y  a n d  th e  lea rn ed  C om m ission er  u lt im a te ly  
d e c id e d  to  m a k e  an  o r d e r  o n  th e e v id e n ce  a lre a d y  le d  b e fo r e  h is  ea r lier  
o rd e r  w as m a d e . T h is  o rd e r  o f  the 3 rd  J u ly  196S, w h ich  is n o w  a p p e a le d  
aga in st, is o n e  m a d e  in  term s o f  s. 327 d ire c t in g  th e  p e t it io n  o f  c o m p la in t  
o f  th e  p la in t if f  t o  b e  n u m b e re d  a n d  reg is te red  as  a  p la in t in  a n  a c t io n  
b e tw een  th e  d e cre e  h o ld e r  as th e  p la in t if f  a n d  th e  c la im a n t as 
d e fen d a n t.

T h e  in itia l su b m iss ion  o f  cou n sel fo r  th e  p la in tiff -a p p e lla n t w as th a t  ' 
th e lea rn ed  C om m iss ion er  w as w ron g  in  n o t  a llo w in g  the p la in t if f  to  le a d  
fu rth e r  e v id e n ce  as th ere c o u ld  be n o  p ro p e r  a d ju d ic a t io n  as req u ired  b y  
th e  o rd e r  o f  th is  C o u r t  w ith o u t  su ch  e v id e n ce . I t  w as a d m it te d  b y  
cou n se l h o w e v e r  th a t  th e  earlier ord er  w h ich  w a s se t  aside b y  T a m b ia h  J .  
w as m a d e  b y  th e  sa m e  C om m ission er o f  R e q u e s ts  as the o n e  w h o  m a d e  
th o o rd er  w h ich  is n o w  u n d er  ap p ea l, b o th  o rd e rs  b e in g  ba sed  on  th e  sa m e  
e v id en ce . C ounsel fo r  th e  re sp o n d e n t s u b m itte d  o n  th e  o th e r  h a n d  th a t  
th ere w as n o  a p p lica t io n  to  lea d  fu rth er  e v id e n ce  as such  b } ’ th e  p la in t if f  
a n d  th a t  cou n se l o n ly  m a d e  certa in  o b s e rv a t io n s  in  rega rd  to  th e  m a tte r  
o f  lea d in g  fresh  e v id e n ce . T h e  re co rd  a p p e a rs  to  s u p p o r t  tire s u b ­
m ission  o f  cou n se l fo r  th e  resp on d en t, th ere  b e in g  n o  sp ecific  a p p lic a t io n  
t o  le a d  e v id e n ce  w h ich  w as pu rsu ed  b y  cou n se l fo r  th e  p la in t if f  n o r  a n  
o rd e r  re fusing  su ch  an  a p p lica tion . F u rth e rm o re , th e  o rd e r  m a d e  b y  
T a m b ia h  J .  d id  n o t  su g gest th a t a n y  fresh  e v id e n c e  sh ou ld  b e  re co r d e d  
b e fo r e  m a k in g  an  a d ju d ic a t io n  b u t con s id e re d  th e  C om m ission er  to  b e  in  
error  in m ere ly  d ism iss in g  tho p la in t if f ’s a p p lica t io n  fo r  d e liv e ry  o f  v a c a n t  
p ossess ion , w ith o u t  p ro ce e d in g  to  m a k e  a n  o r d e r  as  requ ired  b y  la w . H o  
th ere fore  d ire c te d  th e  C om m ission er to  reach  a  fin d in g  o n  th e c o m p la in t  
m a d e  b y  th e  p la in t iff - ju d g m e n t-c re d ito r  a n d  to  m a k e  on e  o f  th e  th reo  
ord ers  p r o v id e d  fo r  in  ss. 326 , 327 o r  327A . I n  th e  c ircu m sta n ce s  I  a m
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u n a b le  t o  agree w ith  th is  s u b m is s io n  o f  cou n sel fo r  th e a p p e lla n t , n o r  c a n  
I  a c c e p t  th e  fu rth er a r g u m e n t  th a t  th e  lea rn ed  C om m ission er  h a s  th u s  
m a d e  a n  a d ju d ica tio n  w ith o u t  e v id e n ce . B o th  ord ers  are m a d e  b y  th e  
s a m e  C om m ission er, th e  s e c o n d  b e in g  n ecessita ted  b y  a n  om iss ion  o n  h is  
p a r t ,  a n d  th ere  w as a m p le  e v id e n c e  p la c e d  hy th e  p la in t iff  as w e ll a s  th e  
3 r d  re sp o n d e n t on  w h ich  h e  c o u ld  m a k e  a  p ro p e r  a d ju d ic a t io n  as  re q u ire d  
b y  th e  re lev a n t p rov is ion s .

T h e  o n ly  o th er  q u estion  f o r  d e c is io n  is  w h eth er su ffic ien t g ro u n d s  e x is t  
t o  s e t  a s id e  th e order o f  th e  le a rn e d  C om m ission er  w h o  has fo u n d  th a t  th e  
r e s is ta n ce  o r  ob s tru ctio n  c o m p la in e d  o f  w as o cca s ion ed  b y  a  p e rso n  o th e r  
th a n  th e  ju d g m e n t-d e b to r  c la im in g  in  g o o d  fa ith  to  b e  in  p ossess ion  o f  th e  
p r o p e r t y  o n  his ow n  a c c o u n t  h a v in g  p u rch ased  a 2 /3  share fro m  a  b r o th e r  
o f  th e  p la in tiff, and a c c o r d in g ly  d ir e c te d  th a t  th e p e t it io n  o f  th e  p la in t i f f  
b e  n u m b e re d  a n d  reg istered  as a  p la in t  in an  a ctio n  betw een  th e  p la in t i f f  
a n d  th e  3rd  resp on d en t. T h is  q u e s t io n  w as n o t  ra ised  b y  th e  a p p e lla n t  
a m o n g  h is  g rou n d s o f  a p p e a l b u t  in  v ie w  o f  certa in  su b m iss ion s  o f  th e  
le a rn e d  cou n se l fo r  the a p p e lla n t  I  d e c id e d  to  con s id er  i t  as a  g r o u n d  o f  
la w . M r. W ccra so o r ia ’s c o n t e n t io n  w a s  th a t th e d o cu m e n ts  on  w h ic h  
t h e  3 r d  resp on d en t re lied , n a m e ly , th e  lea se  a n d  th e  su b se q u e n t tra n s fe r  
o f  a  2 /3  share in  h is  fa v o u r  b y  its  o w n e r  as w ell as th e  ce r t if ic a te  o f  
r e g is tr a t io n  o f  a  business o f  th e  3 rd  r e sp o n d e n t in  th e  prem ises in q u e s t io n , 
w e re  a ll e ffe cted  a fter  th e  ju d g m e n t  in  fa v o u r  o f  th e  p la in t iff  a n d  th a t  th e  
t im in g  e x c lu d e d  a n y  b o n a  tid es o n  th e  p a r t  o f  th e  3rd  re sp o n d e n t. M r. 
R o d r ig o ’s con ten tion  h o w e v e r  w a s th a t  th e  c o n d u c t  o f  th e  3 rd  r e s p o n d e n t  
in  g iv in g  th e  p la in tiff  n o t ic e  o f  a  lea se  in  h is fa v o u r  a n d  a  su b s e q u e n t  
p u r c h a s e  b y  h im  o f  th e p re m ise s  o n  th e  30 th  J a n u a ry  a n d  12 th  F e b r u a r y  
19 07 , m o n th s  b e fo re  a n y  s te p s  w e re  ta k e n  in  e x e cu tio n  o f  th e  d e c r e e ,  
w o u ld  n e g a tiv e  an y  b a d  fa ith  o n  h is  p a rt . W h ile  th e  c o n te n t io n  o f  th e  
a p p e lla n t  is based  on  an  in fe re n c e  w h ich  is  n o t  a lto g e th e r  u n re a s o n a b le , 
th e  co n te n t io n  o f  the r e s p o n d e n t  is b a se d  o n  th e fa c t  o f  a n  a c tu a l d e e d  o f  
tra n s fe r , d u ly  a ttested  b y  a  n o t a r y  a n d , ex facie, fo r  v a lu a b le  co n s id e r a t io n . 
B o t h  p r in c ip le  a n d  p r e ce d e n t w o u ld  s u p p o r t  th e v ie w  th a t  w h en  a  tra n s fe r  
is  e f fe c t e d  fo r  v a lu a b le  c o n s id e r a t io n  th e  bu rd en  o f  p r o v in g  th a t  i t  w a s  
fr a u d u le n t  rests on  th e p la in t if f  in  th ese  circu m stan ces . I t  is an  a c c e p t e d  
r u le  th a t  su ch  a  bu rd en  e v e n  in  a  c iv i l  p r o ce e d in g  m u st b e  d is ch a r g e d  t o  
t h e  sa tis fa c t io n  o f  a C ou rt. F o r  th a t  d eg ree  o f  sa tis fa c tio n  to  b e  r e a c h e d  
t h e  s ta n d a rd  o f  p r o o f  th a t  is r e q u ire d  is th e  e q u iv a le n t o f  p r o o f  b e y o n d  
r e a so n a b le  d o u b t . T h e  o b s e r v a t io n  o f  H o w a rd  C .J . in  th e  ca se  o f  
lakshmanan Chettiar v. Mvltiah Chelliar 1 fortifies  m e  in  th is  v ie w . I f  a  
c la im a n t , a t  the stage  o f  d e liv e r y  o f  possess ion  u p on  a  w r it , re lies  o n  a 
t r a n s a c t io n  w h ich  is e q u a lly  c o n s is te n t  w ith  bona fides as w e ll a s w ith  
mala fides, I  th in k  th a t  th e  C o u r t  s h o u ld  lean  to w a rd s  th e  v ie w  th a t  is 
fa v o u r a b le  to  th e  c la im a n t. E v e n  a  s tro n g  su sp icion  th a t  a  t r a n s a c t io n  
w h ic h  h a s th e e ffe ct  o f  o b s t r u c t in g  a  d ecree  in  fa v o u r  o f  a  ju d g m e n t  
c r e d ito r  is mala fide o r  fr a u d u le n t  w ill n o t  ju s t ify  a C ou rt in  m a k in g  a n  
o r d e r  u n d e r  s. 32G o f  th e  C iv il P r o ce d u r e  C od e  w h ich  in v o lv e s  a  p e n a l

1 {1918} 40 O. L. W. 05 ;  50 N. L. B. 337.
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p r o v is io n . I n  th e  p re se n t ca se , on  th e  l im ite d  m a te r ia l c o n ta in e d  in  th e  
su m m a r y  in q u ir y , it  w o u ld  a p p ea r  th a t  th e  d e e d  o f  sa le  in fa v o u r  o f  th e  
3 rd  re s p o n d e n t , e x e c u te d  b y  an  a d m itte d  c o -o w n e r  o f  th e  p rem ises , w h o  
is  n o t  a  s tra n g er  b u t  a  b r o th e r  o f  th e  ju d g m e n t  c re d ito r , fo r  v a lu a b lo  
c o n s id e r a t io n , m a y  w ell b e  a  g e n u in e  tra n s a c t io n  a n d  th a t  th e  3 r d  
r e s p o n d e n t  w a s c la im in g  th e  p rem ises as a g a in s t  th e  p la in t i / f  in  g o o d  
fa ith . I n  m y  v ie w  th e le a rn e d  C om m ission er  in  th ese  c ircu m sta n ces  t o o k  
th e  c o r r e c t  d e c is io n  in  m a k in g  an o r d e r  in  te r m s  o f  section  327 so  th a t  
th e  p la in t if f  m a y  h a v e  an  o p p o r tu n ity  o f  p r o v in g  a n y  a llega tion s  a g a in s t  
th e  3 r d  r e sp o n d e n t a t  a  p r o p e r  tr ia l. I  th e r e fo re  see n o  rea son  to  
in te r fe re  w ith  th e  o rd e r  m a d e  b y  h im .

T h o  a p p e a l is a c c o r d in g ly  d ism issed  w ith  costs .

Appeal dismissed.


