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Bribery dct, No. 11 of 1.’))'I—I)lel'('l))un[—-]‘cgui)rmenl of signature of Attorney
General—=~Scctions 3 (2), 3, 6 (1), S, 9 (1), 19 (b), 25, 78 (1)— Criminal Pro-

ccdure Code, s3. 148 (e), 165 I, 186, 393.

In a prosecution for bribery under tho Bribery Act, an indictment signed by
£ Crown Counscl contravenes thoe requirement of sections 5, 8 and 78 (1) that
the indictment should not be signed except by the Attorney-General. A
District Judge hes no_jurisdiction to try the accused upon such an indictment

APPEAL from a judgment of the District Court, Jaffna.

- Douglus Jansze, Acting Solicitor-General, with L. B. T. Premaralne
and V. 8. . Pullenayagam, Crown Counsel, for the —Xttouuv General,

appellant.
S. Nadesan, Q.02., with J. 1. C. Nathanicl, for the accused respondent.
Cur, adv. vult.

August 22, 1955. Saxsoxi J.—

This is an appeal by the Attorney-General against the order of the
learned District Judge of Jaffna discharging both the azcused who
appeared befere himt in these proceedings upan being served with copncs
of an indictment in the following terms :

“You are indicted at tho instance of Thusew Samuel F ernando,
qullxre Q.C., Her Majesty’s Attorney- General, and the charge aouulst

you is
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That on or about the 1Sth day of June 1954, at Jaffna within tho
jurisdiction of this Court, you, Rajapaksa Vithanagoe William, being, a
public servant, to wit, Examiner of Motor Vehicles in the Departmont
of the Commissioner of Motor Traffic, did accept a gratification, to wit,
a sum of Rs. 50, as an inducement or réward for ysur performing an
official act, to wit, the examining of and recommending tho issue of a
licence to drive a motor vehicle to P. B. R. S. Cooray of Jaffna, and
that you aro thereby guilty of an offence punishable under ‘Sectxon
19 (b) of the Bribery Act, No. 11 of 1954.

2. That at tho timoe and place and in the course of tho same
transaction aforesaid you, Arunasalam Simnapodiya Nagalingam, the
sccond accused above-named, did abet the commission of tho said
offence of bribery which said offence was committed ir: consequence
of such abetment, and that you are thereby guilty of an offence
punishablo under Section 19 (0) read with Section 235 of the said
Bribery Act, No. 11 of 1954,

This 19th day of October, 1954.

Crown Counsel. ’

A preliminery objection was taken by their Counsel based on S. 73 (1)
of the Bribery Act, No. 11 of 1954, which reads : ““ No prosecution for
any offence under this Act shall be irstituted in any Court except by,
or with the written sar.ction of, the Attorney-Gerieral ”’. It was contended
that this prosccution had not beon instituted by tho Attornoy-General
or with his written sarction. The Act makes provision for the prosecution
of two classes of offences, namely, offences of bribery ard offences other
than. bribery, and theso two classes are dealt with in Part IT and Part V
respectively. The offences with which tho accused were charged fall
within Part IT, and all prosecutions for such offences have to be instituted

by tho Attorney-Goneral.

I'he carliest stage at.which it can be said that a presecution has been
initiated is when the Atborney-General requires a Magistrate, upon a
warrant under S. 148 (1) (e) of the Crimiral Procedure Cods, to hold an
inquiry in rospect of an allegation of bribery—S. 3 (2), but that coursc
was nos adopted in this prosecution. A prosccution can z2lso be said
to be initiated where without such preliminary inquiry the Attcrney-
General indicts the offender before the Supreme Court or the District
Court, or arraigns him before 2 Poard of Inquiry—S. 5 and 8. 8. 1t will
be observed that the Attciney-General 2lons is empowered to act undor
S2.3(2), 5 and 8. )

Thére are two Scctiors which confer upon tho Attorney-General the
power to indict for bribory. One is 8. 5 which reads : ““ If the Attorney-
Gencral is satisfied that there is a prima facic case ¢f bribr‘ry he may

(@) where the offender is not a public servant, indict the offender
before the Supreme Court or the District ‘Court, as the Attorney-

General may determire ; and
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(6) whero the offender is a publie servant, cither indict tho offonder
as provided in the preceding paragraph (s) or arraign the
offender before a Board cf lnquiry, after informing the Publio

Service Commission.”

The other is S. 8 wlhich cmpowers the Attorney-General to indict a
person for bribory without a preliminary inquiry by a Magistratoe’s Court
as provided in Chapter 16 of tho Criminal Procedure Code.

Now although the two accused were indicted in this case upon a
supposed exercise of the powers vested in the Attorncy-Genoral by SS.5
and 8, the indictment presented was not signed by the Attorney-General
but by a Crown Counsel, and the preliminary objection was basod on
this omission. Tho learncd Judge in his ovder took the view that tho
gencral schemo of the Act was that the Attorney-General Limsclf should
bo concerncd with tho prosccution of cases arising under the Act, and he
held that this was not a prosccution by the Attorncy-Genoral. Tho
point that avises for decision is whether an indictment signed by a Crown
Counsel anc presented to tho District Court in a case whoro thero has
been no preliminary inquiry by a Magistrate, contravenes the oxpress
provision of S. 78 (1) that no prosecution shall be instituted in any Court

oxcept by the Attorney-General.

Tho Act contemplates power being excrcised by the Attorney- Gencxal
in three different ways. In some mattors ho must act himself ; in other
matters he may act himself or through an officer authorised by him;
in yet other matters he may authorise an officer in writing to take action.

Instances where the Attorncy-General himself must act are :

(1) Under SS. 3 (2) and 3 (3) to require a Magistrate upon warrant.
under S.-148 (1) (e) of the Criminal Procedure Code, to hold an inguiry

under Chapter 16 of that Code, and at tho conclusion of the inquiry to
require the Magistrate to record such further evidence as the Attomey
General may consider necessary.

(2) Under S. £ (1) by written notice («) to require an aczcused person
to furnish a sworn statement in writing of his property, and the property
of the members of his family ; (4) to require the Manager of any Bank
te produce the accouunts of an accused person or of any member of his
family ; (¢) to require the Commissioner of Income Tax to furnish all

information available to him relating to the affairs of an acenserl porson

or any member of his family ; (d) to requiro the person in charge of any

Government Department or of 2 Local Authority or of & scheduled insti-
tution to produce any document in his possession or undor his control.

(3) Under S. 42 to sclect tho members of 2 Board of Inquiry.

(4) Under S. 80 (2) to determine how long a person remanded to
Fiscal’s custody in default of bail should be kopt. in such custody.

Instances where tho Attorney-General may act lumself or tluough an

officer authorised by him are:
(1) Under 8. 3 (1) to dircet and conduct the investigation of a.lloaahons

of bribery.’
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(2) Under S. 3 () to direct in writing any person to appear and answer
questions orally on ‘oath or affirmation, to state facts by means of an
affidavit, and to produce documents. . .- .

(3) Under SS. 4 (3) and (4) to enter and search any j)cp:v.rtmcnt, office
or establishment of the Government with such assistance as may be
necessary ; and to apply to any public servant or any other pcxso;l for
assistance in the exercise of his poweis and the ‘discharge of his duties
under the Act.

(4) Under S. 7 to apply to such Magistrate as the Attorney-General
may determine fer a secarch warrant to enter and searoh any place or
building and to remove anything relevant to an investigation.

Instances where an officer authorised in writing by the Attorney-
General may act are :

(1) Under S. 11, to present the case against a Public Servant who is
arraigned before o Board of Inquiry.

(2) Under S. 81 (1) to suthorise a Magistrate to tender a pardon to a
porson directly or indirectly concorned in or privy to an offence of bribery,
with the view of obtaining the evidence of such 2 person.

(3) Under S. 83, to delegate to the Soliciter-General any of his powers
and functions under the Act, except the power to sanction civil or eriminal

procecdings.

That the legislature intended to draw a clear distinetion bhetween these
three classes of cases becomes apparent when one considers some of these
Sections which I have already referred te.  1f one considers SS. 3, 4 and
7, to mention only three, one finds that each of them requires the
Attorney-General to cxercise certain powers himself, and authorises
him to exorcise other powers through an officer authorised Ly him. It
is only too clear that this distinction has been deliberately drawn, and
thero is no voom for the argument that where a Crown Counsel acts it
should be presumed that he acted with the authority of the Attorney-
General. The reason, I think, is obvious. Some of the powers conferred
on the Attorney-General are of such magnitude that it was probably
considered necessary that they should be exercised by him ané by him
alone to ensure that his judgment and decision will serve as a guarantce
that those powers would be plopcll\ exercised.

When we examine tho guestion arising on this appeal in the Jight of

these considerations, wo can understand why S. 5 cmpowers the Attorney-
Goneral (.uld nobody clsa) if he is satisfied that thore is a prima facie
case of bribery, to indict or arraign an offender, and also why S. 8 confers’
on the Attorney-General (and nobody else) the power to indict a person
for bribery without & preliminary inquiry by a Magistrate. 8. 5 makes
the opinion of tho Attorney-General the deciding factor as to whethor
there should be a prosccution or not. S. 8 brings into being an entirely
novel procedure, since it abolishes such safeguards as the preliminary
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examination of witnesses on cath or aflirmation, and their cross-examina-
tion. S. 3 (2) is another drastic provision which 1elates to cases where a
preliminavy inquiry has boen held by a Magistrate : the Magistrate is not
permitted to exerciso the normal judicial function of discharging the
acoused in a case where ho considers that no useful purpose will be
served by eommitting him for trial, but is required irstead to transmit
the record to the Attorney-General. Powers such as these which have
been entrusted to the Attorney-General are not to bo regarded lightly ;

they must be excrcised by him and him alone.

Mr. Nadesan who appeared for the accused submitted that the words
** no prosecution shall be instituted oxcept by the Attorney-General”

to be found in S. 78 connote that the Attorney-General and nobody
else shall institute the proseccution. He drew attention to thie analogous
provisions of S. 148 of the Criminal Procedure Code which enumerate

the different ways in which procecdings shall Lo instituted by different
categories of persons in a Magistrate’s Court, and his contention was that
since the Aect cmpowered the Attorney-General to indiet an offender
the signing of tho indictment by the Crown Counsel would not be in
compliance with the Aect, for if Crown Counsel signs it is he who indicts.

Now a prosecution for an offence of bribery can be instituted in one of

two ways :
1. By warrant under the hand of the Attoimey-General requiring a
Magistrate to hold an inguiry uuder Chapter 16 of the Criminal Procedure

Code—S. 3 (2).

By indictment before the Supremo Court or Distriet Court, or
It seems to me that it

2.
arraignment before a Board of Inquiry—S. 5.
is only where the Attorney-General signs the warrant or the indictment
<r the order for arraignment that the prusccution caun be said to have
been instituted by him, just as it is only where he signs the written
sanction for the institution of proceedings that it can be said that they
have been ivstituted with his written sanction.

Mr. Nadesan also relied on the judgment of Pereira J. in the case of the
Attorney-General v. Silva ' where tho learncd Judge had to interpret
the provisions of SS. 336 and 393 of the Criminal Procedure Code.  Under
S. 336 there can be no appeal from an acquittal by a District Court or a
Magistrate’s Court except *“ at tho instance or with the written sanction
of the Attorney-General . In that case the Solicitor-General acting on
a delegation under S. 393 preferred a petition of appeal which was in the
name of the Attorney-Cienerel, but signed by himsolf as Solicitor-General.
Percira, J. held that the petition of apperl shoulil in such a case have
Leen in tho name of tho Soliciter-General, and that one which ran in the
name of the Attorney-General should have been signed by the Attorney-
General. This position is all the clearer in view of the many references
to cases wkere officers other than the Attorney-General have beon
specifically empcwered to act where the legislature hes thought fit to

empower them.-

Y (1914) 77 N. L. R. 193.
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The Sclicitor-Gencral rolied strongly on S. 9 (1) of the Act which
directs that ‘‘en indictment prepared in the manner preseribed
by S. 186 of.tho Criminal Procedure Codo shsll bo transmitted by
tho Attorney-General to the Court of trial sclected by him . }fo
submitted that sinco S. 186 of tho Code provides that all indictments
shall be brought in tho name of tho Attomey-General and be in accordance
with the prescribed form, and shull be signed. by tho Attorney-Gencral
or the Solicitor-General or a Crown Counsel or some Advocate authorised
by the Attornzy-General, the indictment in this case could have been
signed by any of those persons. But this argument overlooks the
purpose for which S. 186 ¢f the Code has been referred toin S. 9. S. 9
mercly provides that the indictment should bLe prepared in tho manner
preseribed in S. 186, aud not that it may be signed by the different officers
moentionoed in S. 186. The reference to S. 186 is limited in scope, and is
confined to the manner of the preparation of the indictment, which I
understand to mean tho form in which it sh2ll be made ready or drawn
up. To that extent the indictment in question is in order, but I cannot
extend the meaning of the word * prepared ”” to include the essential
operation of signing. This duty, it scems to me, has alrcady been cast
upon the Attorney-General by SS. 5 and 8. I would refer in this con-
nection to S. 1631 of the (riminal Procedure Code which speaks of an
indictment being “* dravwn up >’ and “ signed ”’ as two distinct of.crations ;
also to S. 188 of the Civil Procedure Code which similarly speaks of a
decree being * drawn up ”’ and “ signed . S. 9 does not, it will be noted,
require the Attorney-General to prepare the indictment, and this duty
can therefore be performed by any officer in his Department ; but it
does require the Attorney-General to transmit the indictment to the
Court of trial selected by him, and to transmit copics of the indictment
for service on the accused persons to the Fiscal. A later provision of the
Scction requires the TFiscal to make return of such service to the Court
of trial and to the Attorney-General or any officer appoinled by the Aitorney-
Ceneral to represent him. Here again, then, we find a provision which
draws a sharp distinction bsatween the Attorney-General acting himsell
and acting through an oflicer appointed by him.

The Solicitor-CGleneral, however, contended that where the Act requires
the Attorney-Gencral to sign a document it says so, and therefore the
absence of any provision in SS. 5 and 8 requiring the Attorney-General
to sign the indictment implies that any other officer of his Department
mentioned in S. 186 of the Code may sign it.

Tt is true that instances of the Attorney-General being required to sign
documents are to be found, for example, in S. 11, under which he may
authoriso in wriling an Advocate or Proctor or other officer to present
the case against the public servant before a Board of Tnquiry, and in
S. 83 under which he may by writing under his hand delegate all but
one of his powers and functions to the Solicitor-General. But it is one
thing for tho Act to require the Attorney-Geuneral to confer authority,
or to dslegate his functions, or to give directions, by writing under hls~
hand ; it is a different thing to require that he and he alone—for that,
it secms to ne, is the neceessary inference in the absence of all reference
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to any other person excreising the function—should indict. The very
reference to the act of indisting necessarily involves the duty of signing,

for ono cannot indict cxecept by a written document, -whereas one can

delegate or authorise or dircct orally.

In passing I would refer to S. 6 (1) of the Act which enacts that such
of the provisions of tho Criminal Procedvre Code as are not inconsistent
with the provisions of the Act shall apply to proceedings in any Court
for bribery, but in my opinion those provisions of S. 186 which empower
potsons other than the Attorney-General to sign an indictment are
inconsistent with SS. 5 and 8 of the Act, and cannot thercfore apply to

this case.

S. 393 of the Code which en:powers the Solicitor-General and Crown
Counsel to exercise all or any of the powers conferred upon, and to perform
all or any of the duties imposed upon the Attorney-General by the Code
if the Attorney-General so directs, except the -power to enter a nolle
prosequi, and to pardon an accomplice, docs not apply cither.

The absence from the Act of any provision similar to S. 393 of the Code,
and the pointed references in the Act to certain duties being performed by
the Attorncy-General alone, and others being performed by him or officers
authorised by him, necessarily How from the far-reaching nature of certain
of the powers conferred upon the Attorney-General by the Act. It
is only reasonable to presume that the legislature designedly abstained
from conferring upon any ofticer but the Attorney-General the right to
excrcisc the more responsible powers conferred upon the latter. It was

not prepared to permit the Attorney-General to delegate the power to
sanction civil or criminal proceedings. This is a power which has to
be excreised in connection with the prosecution of offences other than

bribery. It would not be unreasonable to expect-that the corresponding
power of indicting or arraigning, in the case of offences of bribery, should
be excrcised by the Attorney-General and nobody clse, and it is not
casy to sce why the legislature appears to have empowored the Attorney-
General by writing under his band to delegate to the Solicivor-General
the power to indict, but not the power to sanction civil orcrindinal
proceedings. The question does not, however, arise fer decision in this
case whether S. 83 requires such an interpretation to be placed upon it,
since it is not suggested that there has been any -such delegation, and
in any oevent the indictment has not been signed by the Solicitor-General.

Tor the réasons I haye gi\'en I would hold that the indictment in this
case failed to comply with the requirements of SS. 5, 8 and 78 (1) of tho
Act. The District Judge therefore had no jurisdiction to try the accused
upon such indictment, and the proper order to be made was that the
indictment be quashbed. . I would. make. that order now and dismiss

this appeal.

pe SiLva J.—I agree.
Appeal dismissed.



