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Search warrant— IV’ rittera information upon which the warrant issued—Deposi
tion of witnesses— Evidence read over and explained— Gaming Ordinance, 
s. 5. ,t

Where the written information upon which a search warrant was 
issued under section 5 of the Gamin" Ordinance consisted of the deposi
tions of witnesses which were signed by them and were read over and 
explained to them by the Magistrate.

Held, there was a sufficient compliance with the requirements of the 
section in order to raise a presumption of guilt .

^ ^ P P E A L  from  an acqu itta l by  the M agistrate o f  A nuradhapura .

J , M era yn  F on sek a , K .C . , S o licitor-G en era l, w ith E . H . T. G u n csek cra , 
C row n C ounsel, for  the appellant.

L . A . Rajagakse, K .C . (w ith  P . Navamtndrnjah), for  respondents.

Cur. adr. vult.

D ecem b er  1, 1944. D e K retpe r  J .—

F ou rteen  persons w ere charged  w ith  un law fu l gam ing. T h ey  had 
been arrested w hen  a p la ce  w as searched under a search  warrant-. T h e  
-Magistrate h eld  th at the search  w arrant had n ot b een  issued  in  th e 
cond ition s m en tion ed  in  section  5 (form erly  section  7) o f  the G am ing  
O rdinance. H e  fou n d  tw o  o f  these persons gu ilty  and acqu itted  the 
others. T h e  appeals o f  th e persons fou nd  g u ilty  h ave  been  d ism issed . 
T h e com p la in an t appeals from  th e acqu itta l w ith  th e  sanction  o f  th e 
A ttorney-G en era l. T h e  learned S olic itor-G en era l con ten d ed  on  h is  
beh a lf that th e cases relied  on  by  the M agistra te  do n o t ap p ly  in  th e  
c ircu m stan ces o f  th e case . H e  rather h in ted  that- th ose  d ecisions m ight 
w ell be  rev iew ed . I  w as in clin ed  to  sen d  th is  ap peal b efore  a fu ller  
B e n ch  b u t M r. R a ja p ak se  for  th e  respon den ts stron gly  urged that I  
shou ld  n o t fo llow  th at course unless it  w ere really  n eeded . 9

S ection  7 o f  th e G am ing  O rdinance raises a p resu m ption  o f  gu ilt and , 
as rem arked by  B ertram  C .J . in Police Sergeant, Tangalla v. P orthenis1 

the result o f  the issue o f  a search  w arrant is so drastic, that th is C ourt

* 22 N. L. R. 163.
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h a s  co m e  to  the conclu sion  that sp ecia l care should  b e  taken to  see that 
all th e cond itions attach ing to  th e issue o f  a warrant are fu lly  com plied  
w ith

In  a long series o f  cases, o f w hich  the one ju st referred to  is on ly  one, ■ 
“  th e C ourts have d eclared  th at the M agistrate m ust be satisfied upon  , 
su fficien t prim a facie  ev iden ce. I t  is n ot enough that general evidence 
sh ou ld  b e  g iven  h im  th at th e informant- has reason to  believe th at gam ing 
is going on  upon  the prem ises T he evidence m ust satisfy  the M agistrate 
th at there is good  reason  to  believe that the p lace is kept or used as a 
co m m o n  gam ing  p lace .

U p  to  the date o f th at case the w ritten  inform ation referred to  in 
section  5 had  b een  in  the form  o f an affidavit. T h e  question  considered 
alw ays w as the su fficiency o f  the ev idence before the M agistrate.

A  n ew  m atter, how ever, cam e up for  consideration  before L y a ll 
G rant J . in Parson■ v . Kandiah There a . w itness w as taken before  a 

'M a gistra te , w ho recorded  his ev id en ce  on  oath . T he w itness did not 
sign  the deposition  nor w as there anyth ing to  show  that his deposition 
had  been  read and explained to h im . L y a ll G rant <T. said “  N o doubt 
it  w ould  have been  sufficient if  the in form ation , w hich was given on 
affirm ation , h ad  been  read over and explained to  the in form ant and 
signed b y  h im  ” . As there w as no ev idence th is had been done he refused 
to  draw  the presum ption  created  b y  section  7.

T h is case lays em phasis n ot on  the in form ation being insufficient but 
o n  the fa c t th at the in form ation  was n ot “  written in form ation  ” .

T h e sam e question  cam e up before D rieberg  ,1. in Sub-Inspector of 
Police v. Jacolis Peiris2. There th e supporting w itness p u t his m ark to 
h is d eposition  an d  his m ark had been attested by  the M agistrate. The 
w ritten  in form ation  had com e in the form  o f  an affidavit by  a P olice  
Sergeant. D rieberg  J . considered th e m aterial in the affidavit insuffi
c ien t and said “ it  is n ot n ecessa iy  to  consider the sufficiency o f  the 
m ateria l becau se the in form ation  by  the w itness w as not properly  before 
the C ou rt H e  pu rported  to fo llow  Parson v. Kandiah. and agreed that 
until the statem en t is read and explained  to the deponent it w as not 
w ritten  in form ation . W ith  all due respect I  w ould say that the witness 
d id  n ot pu rport to  be  the in form er in w riting. T h e w ritten in form ation 
ca m e  from  the Sergeant and the form  had been  com p lied  w it h . ' The w itness 
ap parently  had been  exam ined  by  the M agistrate in the course o f  m aking 
th e  inquiry referred to in section  5. Section  5 does not sp ecify  any 
particu lar form  o f inquiry nor is there any requirem ent that the deposition 
sh ou ld  b e  read over and explained  to  a w itness and signed. N or is there 
a n y  provision  o f the law  requiring a M agistrate to  read over and explain 
ev id en ce  to  a w itness and get his signature, ex cep t in certain  cases 
sp ecified  in the Crim inal P rocedure Code regarding proceedings under it. 
a n d  even  then  there is provision  for the d e fe ct being supplied by  evidence 
a liunde. T h e  fa c t  rem ains th at D rieberg  J . thought th at th e  recorded 
ev id en ce  was n ot w ritten  in form ation  unless it was read and explained 
t-o the w itness and signed b y  h im .

1 (29 N. L. R. 94). (30 N. L. R. 509).



])E  KBETSEB J .—Schokman and Siriscnu. 9

In  Bartholom ew !! v . M endis1 an  In sp e cto r  o f  P o lice  p resen ted  w h a t 
purported to  b e  an affidavit b y  h im  b u t it  had  n o t b een  sign ed  by  h im . 
A kbar J . held  th is w as n o t w ritten  in form ation  on  oath . A  w itn ess too  
had been  exam ined  b u t there w as n oth ing  to  sh ow  th at th e  d ep os ition  
had been  read and  expla ined  to  h im . N or w as A kbar J . sure h e h a d  
even  signed it. A k bar J . fo llow ed  th e v iew  o f  D rieb erg  J .

These are th e  three cases fo llow ed  b y  th e  M agistrate . T h e  S o lic itor- 
G eneral referred m e  also to  Edwards v. P er  era? w here it w as co n ce d e d  
that the issue o f  th e  search  w arrant h ad  b een  irregular in asm u ch  as th e  
in form ation  had  n ot been  read  o v er  and  exp la ined  though  it  w as sign ed . 
Poyser J . ,  how ever, con v ic ted  on  th e  ev id en ce . M r. R a ja p ak se  re ferred  
m e to Beddevela v. Abraham et a l.3 w here P oy ser  J . fo llow ed  D rieb erg  J .

The present case  is d istinguishable from  the ab ove  cases inasm uch- as 
the depositions w ere n ot on ly  sign ed  b y  th e w itn ess b u t there is e v id en ce  
that th ey  w ere read ov er  and expla ined  to  th e  w itnesses, w h o  at th e  
trial had n o  com p la in t to  m a k e  regarding th e  a ccu racy  o f  th e  record  m a d e . 
The case seem s to  h a v e  been  tried  in  the ab sen ce  o f  th e  p erm a n en t 
M agistrate, w h o  probab ly  w ou ld  h ave been  able to  su p p ly  th e  assurance 
that th e  depositions had  been  read  over  and exp la in ed , if h e  had  been  
trying the case.

T h e  d e fe ct, if any , is on e  o f  form  on ly  and I  w ou ld  n ot b e  d isposed  to  
favou r tech n ica lity  to  such an ex trem e p o in t as th e  resp on d en ts ’ C ou n sel 
con tend s I  shou ld .

W ith  all d u e  resp ect, I  shou ld  like to  express m y  d issen t fro m  th e  
ju d gm en ts relied  upon  b y  th e M agistrate.

I t  is true that it is a serious th in g  to  invade a p e rso n 's  house  and it is a 
serious m atter  to  raise a p resu m p tion  o f  gu ilt, b u t  th e O rdinance p la ces  
the p u b lic  in terests as being  o f  pa ra m ou n t im p ortan ce  and it  w ou ld  be  
u n fortunate to  raise tech n ica lity  to  su ch  a h eigh t th at the m o s t  im p ortan t 
princip le  is  frustrated. I  can n ot see  h ow  if o n ce  in form ation  is record ed  
it is con verted  in to  w ritten  in form ation , it b e co m e s  som eth in g  less if it 
is n o t  exp la ined  to , and th en  signed b y  th e  w itness. T h e  M agistrate  is a  
responsible ju d icia l o fficer and on e  ca n n ot assu m e h e w ou ld  m a k e  an  
in correct record  or w ou ld  n o t realise th e gravity  o f  the step  h e w as ab ou t 
to  take. S u ch  assu m ption s are n ot m ade w h en  persons are tried  on  
o th er m a tters  a ffecting  their liberty , and i f  th e  ju d g m en ts  r e fe ite d  to 
w ere g iven  their fu ll sign ificance it  w ou ld  n ot b e  enough  to  record  and 
explain  the d eposition  and get th e w itness to  sign  b u t there sh ou ld  a lso  
be  a certifica te  b y  h im  th at h e ack n ow led ges it to  be  correct . O th erw ise 
w e w ould  again b e  a ctin g  on  a  p resu m p tion , v iz .,  th a t h is  signature 
signifies th at h e ack n ow led ges it  to  b e  correct. W e  m igh t th en  even  
ask to  b e  satisfied th at th e dep osition  w as p roperly  exp la ined  and that 
th e w itn ess u nderstood  w hat w as be in g  said, b ecau se  Be w as . in  strange 
surroundings and in th e  august presen ce  o f  a M agistra te . W h e n  a 
M agistra te  records ev id en ce  h e  hears th e q u estion , h e hears th e  answ er, 
he sees h ow  th e answ er fits th e  q u estion , the re cord -is  being  m ade qu estion  
b y  question  and th ere is sca rce ly  any occa sion  fo r  m isu n d erstan d in g .

1 32 N. L. R. 333. ! 4 G. L. W. 6».
11 Times o f Ceylon L. R. 51.
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esp ecia lly  w hen  th e  w itness is speaking in E n glish  or w hen  lie  is speaking 
in  the vernacular and th e M agistrate understands h im  and can  dispense 
w ith  an interpreter. Suppose th e  w itness brought an affidavit, written 
by  som e on e purporting  to  record his oral in form ation , and he swore 
to  it before  th e M agistrate and im m ediately  handed it to the M agistrate 
th at w ou ld  be sufficient. I f  under section  6  a w itness m ade an oral 
sta tem en t and th e M agistrate got h im  to  sw ear it w as true that w ould  be 
enough . I f  h e produced  a w ritten  statem ent and sw ore to  it  th at w ouid  
be  w ritten  in form ation , but if the M agistrate w ere h im self the scribe it 
w ou ld  n ot do, until it  w as explained to  the w itness and signed. This 
seem s to  be  rather a qu ibble  than sound reasoning. The M agistrate 
w ou ld  record  th e  in form ation  in a m anner m u ch  m ore likely to create a 
better  im pression  on  the w itness and on  the M agistrate.

U nder section  6 (a) a house is liable to  be searched by  the M agistrate 
m erely  becau se it has been  branded w ithin six m onths as a  com m on 
gam in g  p la ce  b y  the con v iction  o f  som e person. There the M agistrate 
has a record  before  h im , but the con viction  spreads such a m iasm a of 
susp icion  th at it  lingers on  lon g enough to  raise a presum ption  that the 
p lace  is still a gam ing p la ce  and m a y  law fu lly  be raided. I t  is a case of 
th e public  w elfare  com in g  first. I t  is also a case w here the Magistrate, 
has in form ation  w ithin Ins know ledge and control and cou ld  be trusted 
to  use his d iscretion.

B y  section  6 (b) a M agistrate is em pow ered  to act in an em ergency  on 
unsw orn  and unrecorded oral in form ation . P resum ably  as a responsible 
officer he satisfies h im self before  acting bu t he is acting in such  a hurry 
that he has no tim e to record the in form ation . H e  m ay act regarding a 
p lace  h itherto unbranded as a com m on  gam ing place. Again a case of 
the p u b lic  w elfare com in g  first. I t  is also a case w here he has no tim e 
fo r  issuing a search warrant and getting  a suitable person to execute it. 
I f  he receives w ritten  in form ation  on oatli from  som e person he has not 
seen  o r  m ay  n ot see before  he acts (for the in form ation  need not be 
handed in personally, w ho m a y  be an ignorant catspaw  o f som e person, 
h e m a y  issue a search w arrant.

I t  seem s to m e th at the provision  as to w ritten  inform ation  m ay be 
o n ly  a provision  as to  the m eans o f .com m u n ication , providing both  a 
con v en ien t and secret m eth od  for  the in form ant. E v id en ce  by  affidavit 
is som eth in g less than ev iden ce taken by  the M agistrate and I  cannot 
be lieve  th at the L egislature had a rooted preference for the form er. It 
is a M agistrate w ho m u st be in form ed and it is he w ho m u st be satisfied 
that the p lace is a com m on  gam ing place . H e  is given  a discretion  as to 
h ow  h e m a y  act. H e  should n ot act till he is satisfied and this Court 
can n ot, bey on d  a lim ited  degree, be the guide o f the M agistrate 's 
con scien ce .

There is a d istin ction  betw een  w ritten  and oral in form ation , bu t there 
is also the d istin ction  betw een  little  tim e being available and m ore 
leisurely  action . I s  th en  the real d istinction  betw een  a case for quick- 
action  and a different case or is the em phasis on  form  ? Is  the M agistrate 
em p ow ered  in  section  6 to  a ct on ly  becau se he has no tim e for issuing a 
search w arrant after selecting  a su itable person  to execute it or does 
h is  presence accou n t for the difference 2 I t  6eem s to  m e  that the v ita l
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m atters to  b e  considered  are the p u b lic  w elfare and th e M ag istra te ’s  
responsibility  and th e form  in  w hich  th e in form ation  com es  is an 
incidental m atter.

Section  12 (3) o f  the O aths O rdinance does riot require a C om m ission er 
o f  Oaths to  explain  an affidavit b u t on ly  to  state  in his ju rat th e p la ce  
and date w hen  the oath  w as adm in istered  and to  in itial all a lterations 
erasures or interlinerations w hich  had been  m ade (n o t necessarily  by  
h im self) before  th e oath  w as adm in istered . Section  4. d oes n ot require 
explanation o f  the deposition  to  w itnesses nor th at their signature shou ld  
be obtained. S ection  6 provides for  ex isting  form s and form alities to  b e  
continued until fresh rules are m ade. I  inqu ired  b u t w as n o t referred to  
any rules govern ing  this m atter  nor have I  been  able to  find any.

Section  84 o f  the C ourts O rdinance em p ow ers Ju stices o f  the P ea ce  to  
adm inister oaths. S ection  82 relates to  ju d icia l officers. N eith er  section  
requires explanation  o f  an affidavit. U n der the E n g lish  ru le  N o. 53  
where an affidavit is m ade by  a person  w h o appears to  th e  officer taking 
the affidavit to  be  illiterate o r  b lin d  then the ju rat shou ld  state  n ot 
m erely  th at it  w as read over  to the d ep on en t bu t th at he seem ed  p e r fe ct ly  
to  understand it. I f  there is no such certifica te  th ere m u st b e  o th er  
evidence th at th e  affidavit w as read ov er  and apparently  understood  by  
the depon en t. A  M agistrate m ay  w ell m ake su ch  inquiry under section  5 
if the d epon en t w ere before h im , but if  he w as not, w hy  shou ld  he assum e 
that the m an w as either blind or illiterate ? T h e term  “  w ritten  
in form ation  ”  m a y  h ave  been  borrow ed from  th e E n g lish  L a w , w here an 
in form ation  m arks th e  beginning or institution  o f proceed ings be fore  • a 
Court o f  su m m ary  jurisdiction  and it  lies w hen  an o ffen ce  is a lleged  to  
have been  com m itted . I  am  n ot aw are th at in C ey lon  proceed ings are 
instituted in any w ay n o t provided  for in the Crim inal P roced u re  C od e . 
T he term  ‘ ‘ in form ation  ’ ’ was used in earlier e n a c tm e n ts ..

9

I t  seem s to  m e  th at w hen  a person  g ives oral in form ation  a M ag istra te  
m a y  declin e jurisdiction  if he d oes n ot desire to  in stitu te  th e search h im se lf 
or sees n o em ergency  such  as section  6  con tem p la tes .

I f  a person  g ives w ritten  in form ation  it m u st n ot on ly  be  on  oath  b u t 
shou ld  b e  fu ll enough to  ju stify  a M agistra te  acting  on  it w ith ou t fu rth er 
inquiry.

I f  the in form ation  is n o t fu ll enough, pr for  any oth er reason  th e 
M agistrate desire it he m a y  m ake inquiry and th at w ou ld  in clude th e  
recording o f  ev iden ce .

There is n oth ing  to  p reven t a M agistrate being  the scribe and pre
paring th e w ritten  in form ation , adm in istering  the oath  either a t th e  start 
or after reading over and expla in ing  w hat h e has prepared . H e  m igh t 
then  present such  w ritten  in form ation  to  h im self. B u t  th is is on ly  saying  
that he m igh t n ot on ly  rece ive  ev id en ce  b u t take ev iden ce.

T h e question  seem s to  b e  n ot w hether th e w itness signed or w hether th e  
deposition  w as read ov er  and exp la ined  b u t w hether the case is o n e  
provided  for in th e O rd in a n ce : is th e  search  w arrant on e issued u nder 
th e O rdinance? T h e  answ er w ou ld  dep en d  o n  w h eth er the term s o f  th e  
O rdinance can b e  satisfied  in su bstan ce  and the form  is im m ateria l.
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W h eth er the M agistrate has assum ed a jurisdiction  the Ordinance 
d id  n ot g ive  h im , or w hether he alw ays had jurisdiction  to  issue a search 
w arrant and the O rdinance on ly  provides th e m ethod  o f  approach  to  him .

In  m y  opin ion  the form  o f approach  is n ot an im perative provition  and 
in form ality  or irregularity should  n ot m atter as long as the M agistrate is 
properly  satisfied. B u t I  need not d o  m ore than decide that the evidence 
in th is case has supplied  th e m aterial w hich  was wanting in the cases 
referred to  and, therefore, the presum ption  arises. T h e accused did not 
ch oose  to give ev iden ce o r  to  ca ll w itnesses, though given an opportunity 
o f  doing so. T he M agistrate has accepted  the ev iden ce o f the prosecution  
and the on ly  question  is w hether that ev idence discloses facts rebutting 
the presum ption  o f  guilt, w hich  cannot be  a strong presum ption . I  
find  no such ev iden ce . The M agistrate fined the first accused  R s . 20 
and the 18th accused , w h o took  a prominent, part in running th e  gam ing, 
on ly  R s. 30. 1 find the respondents guilty  and sentence each  o f them  to
p a y  a fine o f  R s . 20. T h e  M agistrate w ill g ive them  such tim e as he 
thinks, proper in  w hich  to  pay the fine. In  default, in each  case o f default 
th e sen tence w ill be  tw o  w eek s ’ rigorous im prisonm ent.

I  w ou ld  add th at I  can see n o  reason w hy the P o lice  shou ld  n ot adopt a 
w iser and easier procedure. I  was in form ed that A ssistant Superin
ten d en ts o f  P o lice  are Justices o f  the P eace . T h ey  cou ld  easily record the 
in form ation , explain  it to  the deponents and get th em  to  swear to  their 
depositions and sign th em . T h ey  cou ld  then  produce the w itnesses and 
th e M agistrate w ou ld  a ct w isely  in explaining the depositions to  the 
w itnesses and seeing th at they  stand by  th em  and h e  cou ld  m ake a  record 
o f  w h a t he has done. On being satisfied he has sufficient m aterial before 
h im  h e cou ld  th en  issue the search warrant. This w ould  obviate any 
occa sion  for  the valid ity  o f  the search warrant being  later questioned.

A-ppeal allowed.


