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P o w e r  o f  a tto rn ey  to  con fess  ju d g m en t— A c tio n  on  m o rtg a g e  bon d — W a rra n t  

attested  b y  cred ito rs ’ p ro c to r  at his req u est— N o  p ro c to r  a tten d in g  at  
rea u est  o f  d eb to r— W a rra n t in va lid — C iv i l  P ro c e d u re  C o d e , s. 31.

W h ere  judgm ent w as  obtained on a m ortgage bond on a w arran t o f 
attorney to coniess judgm ent which  w as  granted by  the m ortgagor 
at the request o f the m ortgagee’s proctor and w hich w as also attested 

by  the sam e proctor,—

H e ld ,  that the w arran t  o f  attorney to confess judgm ent w as  bad  
as there w as  no proctor present expressly nam ed by  the m ortgagor  
and attending at his request to satisfy the requirem ents of section 31 

o f the C iv il P rocedure Code.



KEUNEMAN J.—Valiappa Chettiar v. Suppiah Pillai. IS

r p  w t s  w as an application fo r restitu tio  in  in tegru m .

N. Nadarajah  (w ith  him  J. M . J a ya m a n n e), f o r  defendants, petitioners.

N. E. W eerasooria , K .C . (w ith  h im  E. F . N . G ra tia en ), fo r  plaintiff, 

respondent.
C ur. adv. vu lt.

M arch 29, 1939. K e u n e m a n  J.—

This is an application by  the defendants fo r  res titu tio  in  in tegru m . 
The plaintiff sued on m ortgage bond 739, dated M ay  7, 1926, and obtained  
judgm ent against the defendants by  virtue o f a w arran t o f attorney to' 
confess judgm ent, and decree w as entered on  M ay  28, 1937. The  
defendants allege that the w arran t o f attorney filed in the case is bad  and  
invalid, in that Proctor Y ataw ara, w ho  attested the w arran t purporting  

to be the proctor fo r the defendants, w as not nom inated by  the defendants. 
Jt is also alleged that the plaintiff’s claim  w as fraudulent.

The m ortgage bond 739 w as attested by  Proctor Y ataw ara, w h o  also 
attested the w arran t of attorney to confess judgm ent, purporting to be  
the defendant’s proctor. It is admitted that as regards the m ortgage  
bond 739 Proctor Y ataw ara  w as acting at the instance of, and under the 

instructions of, the plaintiff, and it is clear that this proctor had received  
the instructions o f the plaintiff to have the w arran t o f attorney executed. 
Both documents w ere  executed on the same date and on the same 

occasion.
U nder section 31 o f the C ivil P rocedure Code no w arran t o f attorney, 

given by  any person to a  proctor, to confess judgm ent is of any force, 
unless there is present at the execution thereof a  proctor “ on behalf o f  
such person expressly nam ed by  him  and attending at his requ est” 

to inform  him  of the nature and effect o f such w arrant, before the sam e is 

executed.
One im portant requirem ent in this section is that the proctor must 

attend “ on behalf o f the defendan t”. There are authorities under the 
sim ilar enactment in 1 & 2 V ictoria, c. 110, relating to w arrants o f 
attorney and cognovits. In  M ason  v. K id d le  the agents o f the plaintiff’s 

attorney sent dow n the w rit to an attorney at Shaftesbury to be  served  
on the defendant. The defendant em ployed the same attorney to get 

him time fo r paym ent o f the debt, and agreed to pay  him  fo r his trouble. 
Thereafter the plaintiff agreed to take a cognovit, and his agents sent it 
dow n to the same attorney at Shaftesbury fo r execution. This attorney  
then sent fo r  the defendant and asked him  to name some attorney to 
attend on his behalf. The defendant said “ I  nam e you ”, and the 

cognovit w as  executed by  the defendant in the presence o f this attorney  
and w as attested by  him, no other attorney being present on behalf o f the 

defendant. It w as held by  the Court that the cognovit w as bad. 
Alderson  B. stated that “ there must be an attorney, other than the 

plaintiff’s expressly nam ed by  the defendant, and attending on his 
b e h a lf”.

Sim ilarly, in S anderson  v. W e s t le y  &  W a lters  ‘  P arke  B. stated, “ W e  are  

of opinion that G oddard  w as the attorney o f the plaintiff p rior to his 
being employed, and w as  his attorney in this transaction. I f  so, the
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act is not complied with, since it required that there must be a separate 
attorney, employed by the defendant to take care of his interests o n ly ” ; 
and Alderson B. staled, “ W here there is but one attorney present, it 
ought to be perfectly clear that he is hot the plaintiff’s attorney 

Further, the proctor must be expressly named by  the defendant and 
attend at his request. This means that there should be some distinct 
expression of request or appointment by  the person who executes, and 
such request or appointment must be the result of a free choice — Chitty’s 
A rchbold 's P ractice  o f  th e  C ou rt o f  Q ueen ’s B en ch  ( 12th ed.,) p. 954.

In  the present proceedings Proctor Y ataw ara  has given evidence with  
frankness, and there is no reason to think that he has been a party to 
any fraud, but it is clear that he has misinterpreted the section and mis­
understood its requirements. In  his evidence he states: —

“ Defendants and plaintiff gave me instructions to prepare the bond. 
Plaintiff said he wanted a power of attorney to confess judgment. 
I  inform ed defendants about it. They consented to execute that
pow er of a t t o r n e y ............................ I  explained the contents of the
m ortgage bond to the defendants. A fte r the mortgage bond w as  
signed, I  explained the pow er of attorney to confess judgm ent ”.

In  cross-examination he added : —

“ I told the defendants that plaintiff wanted me to execute a w arrant  
of attorney to confess judgm ent and that fo r that purpose. I  shall have  
to act as their proctor for the said purpose. Defendants consented 
to m y acting as their proctor. I  did not tell the defendants to 
nominate a proctor to act on their behalf. I  w as really watching the 
interests of the plaintiff Chettiar, in getting a warrant o f attorney to 

confess judgm ent ”.

It is clear on this evidence that Proctor Y ataw ara was present on the 
occasion in question as the plaintiff’s proctor. It w as therefore his duty 
to request the defendants to get some other proctor to look after then- 
interests, and not to combine in his ow n person the duties both of proctor 
fo r the p la in tiff. and of proctor for the defendants. I  cannot therefore 
regard  his attestation as having been made “ on behalf of the defend­
ants ” . Further, it seems evident that the defendants w ere never given  
the opportunity of making a free choice of their proctor for the purposes 
of the section, and M r. Y ataw ara  cannot be regarded as the proctor 
expressly named by the defendants and attending at their request.

In  v iew  of these findings, it is not necessary to consider the allegation  

o f fraud.

I  a llow  the application of the defendants, and set aside the judgment 
and decree already entered, and order that a date be fixed for the filing 
of the answer of the defendants, and that the case do proceed to trial in 

due course.

The defendants are entitled to the costs of this application. 

W u e y e w a b d e n e  J.— I agree.
A pplica tion  allow ed.


