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Present: Pereira J . 

T H E K I N G v. P E L E I S . 

118—D. G. (Grim.) Colombo, 3,337. 

Forgery—Forging initials of addressee in delivery book by letter peon— 
Intention to defraud—Evidence Ordinance, s. IS—Evidence led 
against accused on charges on another indictment to prove that act 
was not done accidentally. 
The accused, who was entrusted wi th a letter in which was 

enclosed a s u m of money, misappropriated the money a n d forged 
the initials of the peon of the addressee in the delivery book. I t 
was contended that the accused could not be said t o be gui l ty of 
forgery, inasmuch as in forging the initials t h e accused could not 
be said t o have intended to defraud anybody, as the misappropria­
tion had already been committed. 

Held, that the accused was gui l ty of forgery. 
" The accused b y his act of making a false entry in the delivery 

book deceived Mr. v a n Twest into the belief that h e had duly 
delivered the l e t ter ; a n d the advantage that hV gained was immu­
ni ty , temporary though i t b e , from detection, arrest, or other 

•»al process. The elements of deception a n d advantage are here, 
1 they constitute fraud." 
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The accused in this case was oharged on another indictment 
with two other offences similar to those with which he was charged 
in this case. Counsel for the Crown was allowed, on the supposed 
authority of section 16 of the Evidence Ordinanoe, to lead evidence 
on that indictment as evidence against the accused on the charge 
i n th i s case. 

Held, that the evidence was wrongly admitted. " There was 
no pretence on the part of the accused that his act of misappro­
priating the R s . 4 - 7 6 or of forging the initials was accidental, and 
i t was manifest that the acts themselves in nature were such as 
to exclude altogether the idea of accident." 

' j ^ H E facts appear from the judgment . 

A. St. V. Jayewardene, for the accused, appel lant . 

De Saram, CO., for t h e Crown. 

Cur. adv. vult. 
N o v e m b e r 25 , 1912. PEEBIRA J . — 

I n this case t h e accused h a s been convicted of forgery and criminal 
breach of trust and s e n t e n c e d to s ix m o n t h s ' rigorous imprisonment 
o n each count , t h e s e n t e n c e s to run consecut ive ly . The case for 
t h e prosecut ion is t h a t t h e accused w a s entrusted by Messrs . Forbes 
& Walker wi th a letter, in which w a s enclosed R s . 4 • 75, to be taken 
.and del ivered t o Mr, Wickwar , a g e n t l e m a n in the Surveyor-General 's 
Office, and t h a t the accused misappropriated the m o n e y and forged 
in t h e delivery book t h e initials " W . S . , " t o indicate that the let ter 
had been del ivered t o and taken charge of by one Wijes inghe 
Sarnel is , a peon in the Surveyor-General 's Office. Mr. v a n T w e s t , 
a clerk of Forbes & Walker , o n see ing these initials w a s satisfied that 
t h e le t ter had b e e n duly del ivered, and the misappropriation of the 
m o n e y t h u s remained unde tec t ed . 

Counsel for the accused argued that , assuming the facts t o be as 
s ta ted by the Crown, t h e accused could not be said t o be guilty of 
forgery, i n a s m u c h as in forging t h e initials of Sarnelis the accused 
cou ld not be said to h a v e intended t o defraud anybody, as t h e 
misappropriat ion of the R s . 4 • 75 had already been c o m m i t t e d . H e 
c i ted t h e case of Mukerjee v. Emperor 1 in support of h i s content ion. 
I n that case i t w a s he ld t h a t t h e alteration of accounts s o as t o show 
t h e receipt of a s u m of m o n e y criminally misappropriated in order 
t o r e m o v e ev idence of s u c h misappropriation w a s not an offence 
under sec t ion 465 of t h e Ind ian P e n a l Code, there being no intent ion 
t o c o m m i t fraud. Sec t ion 465 of t h e Indian Code is the sect ion 
t h a t penal izes forgery. T h e Court in that case observed that the-
real purpose of t h e accused w a s not t o defraud, but t o remove t h e 
ev idence of cr ime. Can t h e s a m e be said of the purpose <~': the 
accused in the present c a s e ? I n t h e Ind ian case there is ing 

» I. L. R. 36 Cal. 955. 
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t o s h o w a t w h a t s tage of t h e proceedings t h e a l leged forgery w a s 
de tec ted , or w h a t t h e advantage w a s t h a t t h e a c c u s e d ga ined or 
in tended t o g a i n thereby, independent ly , of course , of t h e a d v a n t a g e 
of " remov ing t h e ev idence of c r i m e , " for w h i c h , as po in ted o u t by 
Sir L a w r e n c e Jenk ins C .J . , t h e a c c u s e d w a s triable under another 
sec t ion of the Code, n a m e l y , s ec t ion 2 0 1 . T h e Chief J u s t i c e further 

- o b s e r v e d : " A s t o w h e t h e r or n o t there is a n i n t e n t t o defraud in 
any particular case m a n i f e s t l y m u s t d e p e n d o n t h e ac tua l c i rcum­
s t a n c e s of t h a t c a s e , " and o n t h a t ground h e d i s t ingu i shed t h e case 
from the c a s e s of Sarkar v. Queen Empress1 and Emperor v. Rash 
Behair Das.3 N o w , the t e r m " fraudulent ly " is def ined by t h e 
Pena l Code t o m e a n " w i t h in t e n t t o d e f r a u d , " and i t h a s b e e n la id 
d o w n that " where there is a n in tent ion t o dece ive , a n d by m e a n s of 
t h e decei t to obtain an advantage , there is fraud " ( see t h e case of 
Mohammed Sand Khan 3 ) . I n t h e present case t h e a c c u s e d by h i s 
ac t of m a k i n g a fa l se entry in t h e del ivery book d e c e i v e d Mr. v a n 
T w e s t in to t h e belief t h a t h e h a d du ly de l ivered t h e l e t t er ; and t h e 
advantage t h a t he ga ined w a s i m m u n i t y , t emporary t h o u g h i t b e , 
from detec t ion , arrest, or o ther legal process . T h e e l e m e n t s of 
decept ion and advantage are here , and t h e y c o n s t i t u t e fraud. T h e 
appel lant ' s counse l has further t a k e n e x c e p t i o n t o a large v o l u m e 
of ev idence a d m i t t e d by t h e D i s t r i c t J u d g e . I t appears t h a t t h e 
accused s tood charged o n another i n d i c t m e n t w i t h t w o o ther of fences 
s imilar to those w i t h w h i c h h e w a s charged in th i s c a s e . Counse l 
for the Crown was a l lowed t o lead e v i d e n c e on t h a t i n d i c t m e n t as 
ev idence against t h e accused on t h e charges in t h i s case , and a m a s s 
of ev idence o n charges to ta l ly u n c o n n e c t e d w i t h the charges i n th i s 
case was accepted . Th i s w a s done o n t h e author i ty , i t i s said, of 
s ec t ion 15 of t h e E v i d e n c e Ordinance , w h i c h e n a c t s t h a t " w h e n 
there is a ques t ion w h e t h e r an ac t w a s acc identa l or in tent iona l or 
done w i t h a particular knowledge or in tent ion , t h e f a c t t h a t s u c h 
act formed part of a series of s imilar occurrences i n e a c h of w h i c h 
the person doing t h e act w a s concerned is r e l e v a n t , " N o w , there 
w a s no pre tence on t h e part of t h e accused t h a t h i s a c t of misappro­
priating t h e s u m of E s . 4 - 7 5 or of forging the init ials of Sarne l i s w a s 
accidental , and i t w a s mani f e s t that t h e ac t s t h e m s e l v e s in na ture 
-were such as t o exc lude a l together t h e idea of acc ident , and t h e 
Teception of t h e m a s s of ev idence t h a t I h a v e referred t o w a s , t o 
say the least , grossly irregular. I n h i s j u d g m e n t t h e D i s t r i c t J u d g e 
s a y s t h a t th i s ev idence contr ibutes a " very s trong po int against t h e 
truth of accused ' s ev idence regarding t h e s u m of E s . 4 • 7 5 . " 

I n t h e s e c i rcumstances , I a m obl iged t o observe t h a t , in sp i te of 
t h e asseverat ions of the learned J u d g e , i t is w i t h difficulty and 
u t m o s t re luctance t h a t I m a k e u p m y m i n d t o acqui t h i m a l together 
o f unconsc ious b ias . I n v iew, however , of t h e e v i d e n c e m e n t i o n e d 

i (1894) / . L. R. 22 Cal. 312. * (1908) I. L. R. 35 Col. 450. 
8 (1898) 21 All. 113,115. 
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1912. above , I h a v e m a d e a special effort to form an independent opinion 
PKBEESA J o r i ev idence l e d o n t h e charges in t h e present ind ic tment , a n d 

t h e conclus ion I h a v e arrived at i s adverse t o the accused. A s trong 
KpeAris po int against t h e accused i s t h a t h e n o t o n l y po inted o u t t h e p e o n 

Hendr ick as t h e p e r B o n to w h o m h e delivered t h e letter , but h e 
po inted out o n e Croos as a person w h o w a s present at the delivery 
of t h e let ter , and i t has been conclus ive ly s h o w n that Croos had n o t 
e v e n a t t e n d e d office on A u g u s t 12. I t is said t h a t it has not been 
clearly s h o w n t h a t t h e init ials forged b y t h e accused were t h e init ials 
of t h e n a m e of t h e peon Sarnel is . I think there is sufficient t o 
indicate t h i s , b u t , i n any case , forgery m a y b e c o m m i t t e d b y t h e 
m a k i n g of a false d o c u m e n t in the n a m e e v e n of a fictitious person. 

I affirm t h e convict ion and sentence . 

Conviction affirmed. 


