
UMBICHY LTD
v.

HEDE NAVIGATION (PTE) LTD 
(OWNERS OF M.V. “SHANTHA ROHAN”)

SUPREME COURT 
FERNANDO, J .
PERERA. J .  AND 
W1JETUNGA, J .
SC APPEAL NO. 3 2 /9 1 A 
CA NO. 103 /84 /L G  
HC COLOMBO NO. 1 8 /8 3  
19th JULY, 1993

Admiraltyjurisdiction - Jurisdiction o f  the High Court o f  Colombo a so n 3 1 . 
08. 1983 - Adm iralty Ordinance. No. 2 o f  1891 Adm iralty Rules o f  1883 - 
The (U.K.j Administration o f  Justice  Act o f 1956- Adm inistration o f  Justice  
Law. No. 44 o f 1973 - Sections 3, 23 a n d  54  o f  the Law  -Judicature Act No. 
02 o f  1978 - Sections 13 and  62  o f  the Act - Interpretation o f  s ta tu tes.

Prior to 01. 01. 1974 on w hich date  the A dm inistration  of Ju s tic e  Law, 
No. 44 of 1973 (“the AJL") w as prom ulgated, adm ira lty ju risd ic tio n  w as 
exercised by the Suprem e C ourt as the  “Colonial C ourt of Admiralty" 
under the Ceylon Adm iralty O rdinance, No. 2 of 1981, having the  sam e 
jurisd iction  a s  the High C ourt of England and  applying the  Adm iralty 
Rules m ade by O rder-in-C ouncil d a ted  23. 08. 1883. Thereafter, 
adm iralty jurisd iction  w as defined by the  (U.K.) A dm inistration  of Ju s tic e  
Act of 1956.

Section 3(1 )(a) of the AJL repealed the  Ceylon C ourts of A dm iralty 
O rdinance, b u t the A dm iralty Rules were k ep t alive by section  3(2). 
Section 23( 1) enabled  adm ira lty ju risd ic tion  to be vested in  a  High Court; 
and section 54 defined adm iralty  ju risd ic tion  to m ean  “un til otherw ise 
provided for by w ritten  law, the ad m ira lty ju risd ic tion  of the High C ourt 
of England", and  thereby  kep t in force the  (U.K.) A dm inistration  of 
Ju s tic e  Act of 1956.

Section 62 of the  Ju d ic a tu re  Act No. 2 of 1978 w hich cam e into operation 
on 02. 07. 1979 repealed C hap te r I (which included sections 23 and  54 
b u t no t section 3) of the AJL. Section 13(1) vested adm ira lty ju risd ic tion  
in the High C ourt to be exercised by a  Ju d g e  of the  High C ourt s itting  in 
the Jud ic ia l Zone of Colombo; an d  section 13(2) provided th a t adm iralty  
ju risd ic tion  of the High C ourt “shall be as provided for by law for the  time 
being in force". C onsequently, the (U.K.) A dm inistration  of Ju s tic e  Act of 
1956 ceased to be applicable; and the  question  arose w hether between
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02. 07. 1979 (the effective date  of the Ju d ica tu re  Act) and  03. 10. 1983 
(the date of the Admiralty Ju risd ic tio n  Act. No. 40 of 1983) the High Court 
h ad  ju risd ic tion  over adm iralty  claim s. The long title of Act No. 40 of 1983 
describes it in ter alia, a s  “an  Act to am end and  consolidate the law 
relating  to adm iralty  jurisdiction".

The particu la r issue betw een the parties before the High C ourt of 
Colombo w as w hether it h ad  jurisd iction  on 3 1 .0 8 . 1983 to enterta in  and 
deal w ith the appellan t's  claim for the a rre s t of the respondent's  vessel 
for dam age to cargo and  breach  of the contract of carriage.

Held :

(1) The High C ourt of Colombo did have jurisd iction  on 3 1 .0 8 . 1983 to 
en terta in  and  deal w ith the appellan t's  claim.

Per Fernando. J .

“. . . considering the  history of adm iralty ju risd iction , and  the 
pu rpose  of the Ju d ic a tu re  Act, one canno t discover a  legislative 
in ten t to take away a  ju risd iction  recognized for alm ost a  century; 
and  the fact th a t the Admiralty Rules were kept in force contradicts 
any  su ch  intention . The Ju d ic a tu re  Act w as in tended to ensure 
or regulate the sm ooth w orking of the judicial system , and  the 
alternative in terpretation  which will in troduce uncertain ty , friction 
of confusion into the w orking of the system  m u st be rejected"
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J u ly  27 , 1993.
FERNANDO, J .

T he q u e s tio n  th a t  a rise s  in  th is  ap p ea l is w h e th e r  th e  High 
C o u rt of C olom bo h a d  a d m ira lty  ju r isd ic tio n  d u r in g  the  period. 
02. 07. 79  to  31. 10. 83.
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T he firs t s ta tu te  con ferring  a d m ira lty  ju r isd ic tio n  o n  a  S ri 
L an k an  C o u rt w as th e  Ceylon C o u rts  of A dm iralty  O rd in an ce , 
No. 2 o f 1891 . sec tio n  2 o f w h ich  dec la red  th e  S u p re m e  
C o u rt to  be a  “Colonial C o u rt of A dm iralty” h av in g  th e  sam e  
ju risd ic tio n  a s  th e  a d m ira lty  ju r isd ic tio n  o f th e  H igh C o u rt in  
E ng land . A lthough  sec tio n  22  of th a t  O rd in an ce  em pow ered  
th e  ju d g e s  o f th e  S u p rem e  C ourt to m ak e  ru le s , th a t  pow er w as  
never exercised; sec tion  23  provided  th a t  ru le s  m ad e  u n d e r  
th e  E nglish  Vice A dm iralty  C o u rts  Act, 1863, sh a ll have 
effect; accordingly , ru le s  m ad e  by O rd er-in -C ouncil d a te d  
23. 08. 1883 (“th e  A dm ira lty  R u les”) app lied  to  th e  S u p re m e  
C ourt, a s  the  A dm iralty  C ourt.

By v irtu e  of sec tion  2 of th e  Civil Law O rd in an ce , No. 2 of 
1852, th e  law  for th e  tim e be ing  ap p licab le  in  E n g lan d  w as  
m ade  app licab le  in  S ri L an k a  (u n less  a n d  u n til  o th e r  s ta tu to ry  
provision w as  m ade):

“. . . in  re sp ec t o f all c o n tra c ts  o r q u e s tio n s  a r is in g  (in 
Sri Lanka) re la tin g  to  sh ip s  a n d  to th e  p ro p erty  th e re in , 
an d  to th e  ow ners thereo f, th e  b eh av io u r o f th e  m a s te r  
an d  m arin e rs , a n d  th e ir  respec tive  r ig h ts , d u tie s , a n d  
liabilities, re la tin g  to  th e  ca rriag e  of p a s se n g e rs  a n d  goods 
by sh ip s , . . . a n d  g enera lly  to all m aritim e  m a t te r s .”

S ection  2 of th e  C eylon C o u rts  of A dm ira lty  O rd in an ce  
a lso  req u ired  th e  S u p re m e  C o u rt to  have  th e  sa m e  reg a rd  a s  
th e  High C o u rt in  E n g lan d  “to in te rn a tio n a l law  a n d  th e  com ity  
of na tions".

O n 01. 01. 74, th e  A d m in is tra tio n  o f ju s t ic e  Law, No. 44  
of 1973, w as  en ac ted . T he  Ceylon C o u rts  of A dm iralty  
O rd in an ce  w as  repea led  by  sec tio n  3(l)(a), b u t  th e  A dm iralty  
R ules w ere k ep t alive by  sec tio n  3(2). S ec tion  23(1) en ab led  
ad m ira lty  ju r isd ic tio n  to  b e  v ested  in  a  H igh C ourt, a n d  sec tio n  
54  defined  “ad m ira lty  ju r is d ic tio n ” to  m ean , “u n til  o therw ise  
provided  for by  w ritte n  law , th e  ad m ira lty  ju r is d ic tio n  of th e  
H igh C o u rt of E n g lan d ”.
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T h e re  w ere  v a r io u s  E n g lis h  s ta tu te s  d e fin in g  th e  
a d m ira lty  ju risd ic tio n  of th e  H igh C ourt in  E ngland. The (U.K.) 
A d m in is tra tio n  of J u s t ic e  Act of 1956, h a d  defined th a t 
ju risd ic tio n , a n d  th is  w as  k e p t in  force by section  54.

By section  62  of th e  J u d ic a tu re  Act, No. 2 of 1978, w hich 
cam e in to  o p era tio n  on  02. 07. 79, C h ap te r I (which included  
se c tio n s  23  a n d  54, b u t  n o t sec tion  3) of the  A dm in istra tion  
of J u s tic e  Law, No. 4 4  of 1973, w as repealed . Section  13 
provided:

“ 13(1) A dm iralty  ju r isd ic tio n  is hereby  vested  in the  High
C o u rt a n d  sh a ll o rd inarily  be exercised  by a  Ju d g e  of the
High C o u rt s ittin g  in  th e  ju d ic ia l zone of Colom bo . . .

(2) T he ad m ira lty  ju r isd ic tio n  vested  in  the  High C ourt
sh a ll be  a s  provided  for by  law  for th e  tim e being  in  force"’

in  co n seq u en ce  of th e  rep ea l of sec tion  54, the  (U.K.) 
A d m in is tra tio n  of J u s t ic e  Act, 1956, ceased  to be applicable.

O n 01. 11. 83  th e  A dm iralty  Ju risd ic tio n  Act, No. 40  of 
1983, cam e in to  opera tion ; its  long title  described  it a s  “an  
Act to  a m e n d  a n d  co n so lid a te  th e  law  re la ting  to adm iralty  
ju r isd ic tio n , legal p roceed ings in  co nnection  w ith  sh ip s  an d  
th e  a r re s t  of sh ip s  a n d  o th e r  p roperty , an d  to  provide for all 
m a tte rs  co n n ec ted  th e re w ith ”. S ec tion  2 of th a t  Act defined the  
a d m ira lty  ju r isd ic tio n  of th e  High C ourt, “n o tw ith s tan d in g  
a n y th in g  to  th e  c o n tra ry  in  an y  o th e r  law ”. T here  is no  d o u b t 
w h a tso ev e r th a t  th e re a f te r  th e  H igh C ourt h a d  adm ira lty  
ju r isd ic tio n . A q u e s tio n  a ro se , how ever, w h e th e r  th e  A dm iralty  
R u les w ere yet in  force. T he c o n ten tio n  th a t  they  w ere n o t in 
force w a s  re jected  by th e  C o u rt of Appeal in  B aw azir  v. M.V. 
A yesh a ,111 it w as he ld  th a t  th o se  R ules h a d  been  k ep t alive by 
sec tio n  3(2) of th e  A d m in is tra tio n  of J u s tic e  Law, No. 44  of 
1973, n o tw ith s ta n d in g  th e  rep ea l of th e  p rinc ipal en ac tm en t.

O n  31 . 08. 83  th e  A ppellan t app lied  for a  w rit of su m m o n s  
a n d  a  w a r ra n t of a r re s t  o f th e  R e sp o n d e n t’s vessel, in  resp ec t
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of a  c la im  for d am age  to  cargo  a n d  b re a c h  of th e  c o n tra c t 
of carriage; th e  vesse l w as  a rre s te d  on  01. 09. 83. The 
R esp o n d en t’s su b m iss io n  th a t  th e  High C o u rt of Colom bo h a d  
no a d m ira lty  ju r isd ic tio n  u n d e r  th e  J u d ic a tu re  Act, w as 
rejected  on  30. 0 8 .8 4  by th e  High C ourt, w h ich  held  th a t  it h a d  
th e  a d m ira lty  ju r isd ic tio n  of th e  H igh C o u rt of E ng land  a s  se t 
o u t in  th e  A d m in is tra tio n  of J u s tic e  Act, 1956. O n appeal, th e  
C ou rt of A ppeal reversed  th a t  o rd e r o n  01. 03. 91 , a n d  th is  
appeal is a g a in s t th a t  o rder.

W hen th is  ap p e a l cam e u p  for h e a rin g , two y e a rs  la te r, 
C ounsel ap p eared , in s tru c te d  by a  reg is te red  A ttom ey-at-law  
who held  th e  R e sp o n d e n t’s  proxy; h e  s ta te d  th a t  n e ith e r  he  n o r  
h is  in s t r u c t in g  A tto rn e y -a t- la w  h a d  in s t r u c t io n s  from  
th e ir  client, th a t  th e  R esp o n d en t h a d  n o t ta k e n  s te p s  to 
enab le  C ounsel to be re ta in ed  to  a p p e a r  a t  th e  h e a rin g  of th e  
appeal, a n d  th a t  h e  w as  n o t m ak in g  a n y  ap p lica tio n  for a 
post'po n em en t- T h e re u p o n  a n o th e r  C o u n se l re q u e s te d  a  
p o stp o n em en t, a s se r tin g  th a t  th e  R e sp o n d e n t’s  a tto rn e y  in  Sri 
L anka h a d  so u g h t to  re ta in  h im  to a p p e a r  a t  th e  h e a rin g  of the  
appeal, b u t  th a t  p en d in g  c la rifica tion  of c e rta in  m a tte rs  he  h ad  
n o t in  fac t b e e n  d u ly  re ta in e d  to  ap p e a r; he  d id  n o t su g g est th a t  
th e  R esp o n d en t h a d  tak e n , o r h a d  s o u g h t to take , an y  s te p s  to 
revoke th e  proxy g ra n te d  to  th e  reg is te red  A ttom ey-at-law  
on  record . We in d ica ted  to  C o u n se l th a t  h e  h a d  no s ta tu s  
w ha tsoever to  a p p e a r , o r to m ak e  a n y  ap p lica tion , on  b eh a lf  
of th e  R esp o n d en t. T here  w as  no  ex cu se  w hatever for the  
R e sp o n d en t’s fa ilu re  to  tak e  s te p s  to  re ta in  C ounsel, a n d  we 
decided th a t  th e re  w as  no  re a so n  to  p o s tp o n e  th e  hearing . It 
is in  those  c irc u m s ta n c e s  th a t  th e  R e sp o n d e n t w as a b s e n t an d  
u n re p re se n te d  a t  th e  h e a rin g  of th e  appeal.

T he only  q u e s tio n  for dec ision  is  w h e th e r  th e  H igh C ourt 
of Colom bo h a d  ju risd ic tio n  to  e n te r ta in  th e  A ppe llan t’s ac tion  
on  31. 08. 83  a n d  to  proceed  to deal w ith  it th ereafte r. L earned  
PC for th e  A ppellan t su b m itte d  th a t  th e  u n d o u b te d  in te n tio n  
of P a rliam en t, in  en a c tin g  sec tio n  13 of th e  J u d ic a tu re  Act, 
w as  to  confer ad m ira lty  ju r isd ic tio n  o n  th e  H igh C ourt; th e  fact
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th a t  th e  A dm iralty  R u les w ere k ep t in  force confirm ed th a t  
in ten tio n ; th o se  R ules sufficiently  ind ica ted  th e  n a tu re  of the 
pow ers of th e  C ourt, a n d  how  they  sh o u ld  be exercised, and  
th u s  d e m a rca te d  th e  scope of th e  adm ira lty  ju risd ic tio n  of the  
High C ourt. In in te rp re tin g  a  s ta tu te  w h ich  p u rp o rts  to confer 
ju risd ic tio n , th e  m axim  ut res m agis ualeat quam  perea t w as 
app licab le  (Maxwell, 12th ed., p. 45); even if th e re  w as an  
am bigu ity , th a t  in te rp re ta tio n  sh o u ld  be p referred  w hich  gives 
effect to  th e  s ta tu te  ra th e r  th a n  th a t  w h ich  w ould c rea te  a 
lacuna  in  th e  law, o r red u ce  the  leg isla tion  to futility. He 
fu r th e r  s u b m itte d  th a t  ru le s  d efin ing  ju r is d ic tio n  w ere 
p ro ced u ra l, ra th e r  th a n  su b s tan tiv e ; th a t  th e  p resu m p tio n  
a g a in s t re tro spec tive  o p era tio n  does n o t apply  to p rocedura l 
ru le s ; a n d  th a t ,  in  a n y  even t, u p o n  th e  e n a c tm e n t of 
th e  A dm iralty  Ju r is d ic tio n  Act, No. 40  of 1983, th e  High 
C o u rt m u s t  be deem ed  to have h a d  ad m ira lty  ju risd ic tio n  a s  
from  31. 08. 83.

I e n te r ta in  grave d o u b ts  a s  to th e  la s t su b m issio n : no 
p rinc ip le  o r p rec e d e n t w as cited  in  s u p p o rt of th e  proposition  
th a t  a n  ac tio n  in s titu te d  in  a  c o u rt w h ich  lacked  ju risd ic tio n  
- w h ich  ac tio n  o u g h t therefore  to have been  im m ediately 
re jected  on  th a t  g ro u n d  - w ould n ev e rth e le ss  becom e valid and  
p ro p er if ju r isd ic tio n s  w as  la te r  conferred  on  th a t  court. 1 
prefer to  re s t  m y decision  on  o th e r  g ro u n d s.

S ection  13(1) vested  "adm ira lty  ju r isd ic tio n ” in  the  High 
C ourt. T h a t section , ta k e n  a s  a  whole, is cap ab le  of two 
c o n s tru c tio n s . T he firs t view is th a t  “a d m ira lty  ju r isd ic tio n ” is 
exhaustive ly  defined  by su b -se c tio n  (2), i.e. a s  be ing  su c h  
ju risd ic tio n , a n d  only su c h  ju risd ic tio n , a s  is provided for 
by law  for th e  tim e be ing  in  force; th e re  b e ing  no  su c h  law in 
force o n  31. 08. 83, th e  High C ourt h a d  no ju risd ic tio n . 
However, sec tio n  13(2) seem s so m ew h at w ider th a n  the  u su a l 
(exhaustive) defin ition  c lau se , w h ich  w ould  have provided 
th a t  a d m ira lty  ju r isd ic tio n  in  sec tio n  13(1) “m eans su c h  
ju risd ic tio n  a s  is conferred  [or provided  for] by th e  law for the
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tim e being  in  force”. H ad  th e re  b e e n  a  s ta tu te  w h ich  p rovided  
for ad m ira lty  ju risd ic tio n , s u c h  s ta tu te  w ou ld  have  app lied , 
even if section  13(2) h a d  b een  om itted ; to th a t  e x te n t sec tion  
13(2) is su p e rflu o u s . In  an y  event, even  if it b e  reg ard ed  a s  a  
defin ition  c lau se , it is  m ore  in  th e  n a tu re  o f a n  inclusive  r a th e r  
th a n  a n  ex h au stiv e , defin ition .

T he second  in te rp re ta tio n  is th a t  “a d m ira lty  ju r is d ic tio n ” 
in  sec tion  13(1) d id  have  a  m ean ing , in d ep e n d e n tly  o f s u b 
section  (2); nam ely , th e  o rd in a ry  m ea n in g  o f th e  p h ra s e  
considered  in  th e  c o n tex t of th e  p reced in g  one  h u n d re d  yea rs ; 
th e  sp e c ia l c h a ra c te r is t ic  o f  a d m ira l ty  ju r i s d ic t io n ,  a s  
com m only u n d e rs to o d , w as  th a t  it recogn ised  a n  ac tio n  in rem  
w here in  a  vessel cou ld  be a rre s te d , o r seized, a s  se cu rity  for the  
sa tisfac tion  of th e  c la im  if su ccessfu l; a n d  th e  n a tu re  a n d  
ex ten t of th a t  ju r isd ic tio n  cou ld  a lso  be  a sc e r ta in e d  by  a  
c o n s id e ra tio n  o f th e  pow ers  co n fe rred  o r  reco g n ised  by 
the  A dm iralty  R ules. T h a t in te rp re ta tio n , how ever, re n d e rs  
section  13(2) su p e rf lu o u s , a s  even  w ith o u t it P a rlia m e n t cou ld  
la te r  have am en d ed  or ad d ed  to  th e  a d m ira lty  ju r isd ic tio n  of 
the  High C ourt.

I have therefo re  to choose  be tw een  a n  in te rp re ta tio n  
w h ich  ren d e rs  sec tio n  13(1) a  fu tility , a n d  a n o th e r  w h ich  
re n d e rs  section  13(2) su p e rf lu o u s . C onside red  in  iso la tion , th e  
first in te rp re ta tio n  seem s m ore  logical. B u t co n sid e rin g  th e  
h is to iy  of ad m ira lty  ju r isd ic tio n , a n d  th e  p u rp o se  of th e  
J u d ic a tu re  Act, one c a n n o t discover a  legislative in te n t  to  tak e  
aw ay a  ju r isd ic tio n  recogn ised  for a lm o s t a cen tu ry ; a n d  the  
fact th a t  the  A dm iralty  R ules w ere k e p t in  force c o n tra d ic ts  an y  
s u c h  in ten tion . T he J u d ic a tu re  A ct w as in te n d e d  to e n s u re  or 
reg u la te  th e  sm o o th  w ork ing  of th e  ju d ic ia l sy stem , a n d  th e  
a lte rn a tiv e  in te rp re ta tio n  w h ich  will in tro d u c e  u n c e rta in ty , 
fric tion  or co n fu sio n  in to  th e  w ork ing  of th e  sy s te m  m u s t  be 
re jected  Shannon R ealties Ltd. u. Ville d e  St. Michel,121. H ad 
sec tion  13(1) stood  alone, “a d m ira lty  ju r is d ic tio n ” w ould  have 
h a d  to  be given a  m ean ing , a n d  th e re  is  no  d o u b t th a t  it w ould  
have  in c luded  a  c la im  for lo ss o r d am ag e  to  goods ca rried  in  a
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sh ip  o r a  c la im  a ris in g  o u t of an y  ag reem en t re la ting  to the  
carriage  of goods in  a  sh ip .

I therefo re  ho ld  th a t  th e  H igh C ourt of Colom bo did have 
ju risd ic tio n  on  31. 08. 83, to e n te r ta in  a n d  deal w ith  the  
A ppe llan t’s  claim . The ap p ea l is allowed, a n d  the  o rder of the  
C o u rt of A ppeal is  se t aside . I m ak e  no o rder a s  to  costs . The 
H igh C o u rt of Colom bo is d irec ted  to h e a r  an d  de term ine  the  
ac tio n  a s  exped itiously  a s  possib le.

PERERA, J . - I agree.

WUETUNGA, J . - I agree.

Appeal allowed.


