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Partition — Finality o f interlocutory and final decrees — Revision — When can 
deed purporting to convey a divided block be treated as conveying undivided 
interest ?

Declaration — Section 12(1) and 48 o f Partition Act — Interpretation — 
Expressio unius exclusio alterius — Intervention after interlocutory decree.

Held —
When the boundaries of a purportedly divided block in a deed are insufficient for 
an exact and precise demarcation the deed conveys only undivided interests.

When there is no proper compliance with Section 12(1) of the Partition Law in 
the matter of the declaration stipulated to be filed under that section and no 
notice has been served on the claimants before the Surveyor as required by 
section 22(1 )(a) of the Act then the Appeal Court can intervene by way of 
revision, to prevent a miscarriage of justice.

Although section 48 invests interlocutory and final decrees entered under the 
Partition Act with finality the revisionary powers of the Appeal Court are left 
unaffected. The position is the same under the Partition Law.

The powers of revision and restitutio in integrum of the Appeal Court have 
survived all the legislation that has been enacted up to date.

When the language used in a statute has been interpreted by the Courts and the 
legislature repeats the same or similar language it may be presumed (though not 
a canon of construction in the absence of indications to the contrary) that the 
legislature uses such language in the meaning the courts have given. The maxim 
expressio unius exclusio alterius is not a maxim of universal application and 
must be applied with caution. The exclusio is often the result of inadvertence or 
accident and must not be applied where having regard to the subject matter it 
would lead to inconsistency or accident. The words expressed could be 
illustrative only or used out of abundant caution.
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The District Judge has no power to allow intervention after entry of interlocutory 
decree.
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This appeal raises an important question regarding the finality 
of interlocutory and final decrees entered in partition cases and 
the powers of revision exercisable by the Court of Appeal.

By way of essential narrative we can begin with one Ensina 
Perera who by right of purchase on deed No. 2124 of 
22.12.1942 (P1) became owner of the entire land sought to be 
partitioned which comprises several allotments of land 
amalgamated and consolidated as one land called
Veralugahapitiya. Puwakgahakotuwekumbura & Pillowa.
Puwakgahakotuwehena now garden. Beralugodehena alias 
Demtagollehena. Puwakgahakotuwe Kahatagahamulahena and 
depicted as Lots 1 to 10 of a total extent of 18 acres 3 roods 05 
perches in plan No. 2646 of 14.12.1 942 made by G. A. de Silva 
Licensed Surveyor marked P2 in the case. Ensina Perera by deed 
No. 2828 of 22.7.1943 (7D1) conveyed "all that divided and 
defined allotment of land in extent three acres from and out of all 
those lots marked 10 and 9 in plan No. 2646 dated 14th 
December 1 942 made by G. V. de Silva, Licensed Surveyor of 
the land called Puwakgahakotuwe Kahatagahamulahena" which. 
I might add. was the name Lots 1'0 and 9 bore before the 
amalgamation and. consolidation — see the legend describing 
the several lots by their names on the face of plan No. 2646 (P2). 
The boundaries given for the three acre extent were as follows :

North : remaining portion of lot No. 9;
East: land of Mr. Madawela R. M. and Handugala Village 
boundary;
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South: garden of Bandirala Vidane and Kapuruhamy 
Aratchi;
West: Land of Kapuruhamy Aratchi and others.

Lot 1 0 is an extent of 2 acres 3 roods 22 perches and lot 9 is an 
extent of 2 roods 1 2 perches. Therefore an extent of 1 8 perches 
had to be carved out from lot 9 so as to make up the three acres 
conveyed on the deed No. 2828. As no plan or fence has been 
referred to the northern boundary can be positioned in several 
different ways and the resultant 18-perch block can be in the 
shape of a trapezium or quadrilateral with no parallel sides. In 
these circumstances the extent conveyed by deed No. 2828 
must be regarded as undivided and undefined despite the 
asseverations of the grantor to the contrary. If authority is needed 
for this view it will be found in the case of Ponna v. Muthuwa. 7. 
In this case two deeds had been executed, one for the southern 2 /3  
share of a land where the northern boundary was given as "the rock 
and the lolu tree forming the boundary of the remaining 1/3 share 
of the land" and the other for the northern 1/3 share of the land 
where the southern boundary was given as "the rock on the limit of 
the remaining 2 /3  share of this land and lolu tree". Gratiaen J. who 
decided this case enunciated the test that should be adopted as 
follows at page 61 :

"... Where the words of description contained in the grant are
sufficiently clear with reference to extent, locality and other 
relevant matters to permit of an exact demarcation of all the 
boundaries of what has been conveyed, then the grant is of a 
defined allotment. If however, the language is insufficient to 
permit of such a demarcation, the grant must be interpreted as 
conveying only an undivided share in the larger land".

Gratiaen J. held that the deeds failed the test of precision as the 
common boundary separating the northern and southern portions 
could not be precisely located. Se also Dias v. Dias2.
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Hence if one looks at R. B. Madawela's deed No. 2828 and no 
more, one would see that the extent of 3 acres conveyed by it is 
in truth undivided. Accordingly the plaintiff quite rightly brought 
her action to partition the entirety of the corpus depicted in plan 
No. 2646 but her failure to make R. S. Madawela a party and 
show him an undivided 3 acres was a serious lapse. When the 
Commission was first issued to the surveyor plan No. 2646 was 
not furnished to him. The surveyor surveyed the land according 
to the boundaries pointed out to him by the plaintiffs husband in 
the presence of the 1st defendant who represented himself and 
the 2nd. 3rd, and 4th defendants, and prepared his plan No. 
3312 dated 4.11.69. In his return to the Commission the 
surveyor drew attention to the fact that he had not been 
furnished with a copy of plan No. 2646 referred to in the 
schedule to the plaint. The corpus depicted in plan No. 3312 
was in extent 1 5 acres and 24 perches and one of its southern 
boundaries was significantly described as the barbed wire and 
live fence separating the coconut garden of R. B. Madawela. 
Thereafter on 10.3.1970 the plaintiff's attorney-at-law tendered 
plan No. 2646 and moved for the reissue of the Commission so 
that the corpus could be resurveyed in accordance with this plan. 
In execution of the second Commission the surveyor prepared 
plan No. 3392 of 17.8.1970 adding to the corpus already 
surveyed lots 3 and 4. Lot 3 was in the possession of the 1st 
defendant while lot 4 was in the possession of R. B. Madawela 
according to the surveyor's report. Yet no notice was taken of the 
claim of R. B. Madawela and he was lost sight of. The trial was 
held on 5.5.1972 and interlocutory decree was entered on the 
same day. When the surveyor went to the land to partition it in 
accordance with the interlocutory decree. R. B. Madawela found 
lot 4 which was possessed by him and which had been excluded 
at the first survey, being treated as part of the corpus to be 
partitioned. On the very day on which the final plan of partition 
was filed of record, namely, 6.1 1.1972, R. B. Madawela's proxy 
was filed by his attorney-at-law and an application for permission 
to intervene in the action was made on his behalf. Although the 
judge did not order him to be added. Madawela's name was 
entered on the caption of the case as the 7th defendant under 
date 6.1 1.1972. While Madawela's application was still pending 
he died and on 1 1.11.1976 and his heirs were added as 6(a), 6(b)
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and 6(c) defendants. The numbering was corrected during the 
proceedings of March 23, 1 977 and these heirs were, by order 
of Court, made the 7(a), 7(b) and 7(c) defendants in the case. In 
these circumstances they must be now treated as duly added 
defendants in the case. On the same day, that is, 23.3.1 977 the 
Court made order dismissing the application for intervention and 
entered final decree. The 7(a), 7(b) and 7(c) defendants filed an 
application by way of revision in the Court of Appeal seeking to 
have the interlocutory and final decrees entered in the case set 
aside and lot 4 in plan No. 3392 excluded from the corpus 
sought to be partitioned. The Court of Appeal by its judgment of 
8.3.82 set aside the interlocutory decree and all the orders made 
thereafter and the final decree. Madawela's heirs were directed 
to be added as parties and given an opportunity to file their 
statement of claim. The other parties were to be entitled to file 
further pleadings and trial was to be held de novo on the 
pleadings and on the basis of plan No. 2646 of 14.12.1 942. The 
plaintiff has appealed to this Court from this judgment of the 
Court of Appeal.

The plaintiff-appellant's contention is that the decrees under 
challenge are. under the legal provisions applicable, final and 
conclusive for all purposes notwithstanding any omission or 
defect of procedure and even if all persons concerned are not 
parties to the action. The 7(a), 7(b) and 7(c) defendant- 
respondents attack the proceedings which led up to the entering 
of the interlocutory and final decrees on two main grounds:

1. There was no proper compliance with section 12(1) of the 
Partition Act No. 1 6 of 1951 which was operative at the time this 
case was filed. Under this provision it was imperative that a 
proctor should file a declaration under his hand certifying that all 
such entries in the Register maintained under the Registration of 
Documents Ordinance as relate to the land constituting the 
subject-matter of the action have been personally inspected by 
him after the registration of the action as a Us pendens, and 
giving the names and, where such is registered, the addresses of 
every person found upon such inspection to be a necessary party 
to the action under section 5 of the Act. If in fact the Proctor who 
gave the declaration had personally inspected the registration
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e n tries  he c o u ld  n o t have m issed Deed No. 2 8 2 8  o f 2 2 .7 .1 9 4 3  
in  fa v o u r o f R. B. M a d a w e la  e xecu ted  by E ncina Perera. The 
d e c la ra tio n  da ted  1 8 .8 .1 9 6 9  file d  in th is  case d id  n o t d isc lo se  
M adaw e la 's  nam e.

•2. In th e  S u rveyo r's  re p o rt a ttached  to  p lan No. 3 3 9 2  
d e p ic tin g  th e  c o rp u s  s o u g h t to  be p a rtit io n e d  th e  nam e o f R. B. 
M adaw e la  is d isc lo se d  as be ing  the  pe rson  in possess ion  o f lo t 4 
b u t no n o tic e  w as issued on  h im  as re q u ire d  by se c tio n  2 2 (1 ) (a) 
o f the  P a rtition  A ct.

In v ie w  o f the  co n c lu s iv e  and fin a l e ffe c t a tta ch in g  to  p a rtitio n  
decrees, can th e  C o u rt o f A ppea l in te rfe re  by w ay  o f revis ion?

The c o n c e p t o f f in a lity  and conc lu s ive n e ss  o f p a rt it io n  decrees 
em bod ied  in o u r s ta tu tes  ow es its in s p ira tio n .to  E ng lish  law  and 
n o t to  R o m a n -D u tch  law  - see V o e t 1 0 .2 .2 4 . An o ld  E ng lish  
s ta tu te  o f 1 6 9 7  (8 &  9 W ill .3 c .3 1 ) p rov ided  th a t w h e n  fina l 
ju d g m e n t w as en te red  it "sha ll be good , and c o n c lu d e  all
pe rsons w h a ts o e v e r ...........w h a te ve r r ig h t o r t it le  th e y  have and
m ay at any t im e  c la im ..........a lth o u g h  all pe rsons c o n c e rn e d  are
n o t nam ed in  any o f th e  p ro c e e d in g s  no r th e  t it le  . . . .  t ru ly  set 
fo r th ."  A  s im ila r p ro v is io n  w as in c lu d e d  in se c tio n  1 2 o f o u r loca l 
O rd in a n ce  No. 21 o f 1 8 4 4  b u t its a p p lic a b ility  w as re s tric te d  to  
decrees fo r  p a rt it io n  o n ly  and n o t to  decrees fo r  sale. W h e n  the  
P artition  O rd in a n ce  No. 10 o f 1 8 6 3  cam e to  be passed p rov is ion  
was m ade in its se c tio n  9 to  g ive  co n c lu s ive  e ffe c t to  decrees 
w h e th e r fo r  p a rtit io n  o r sale. S ec tion  9 reads as fo llo w s :

'T h e  decree  fo r  p a rtit io n  o r sa le g iven  as h e re inbe fo re  
p rov ided  sha ll be g o o d  and c o n c lu s iv e  a g a in s t a ll pe rsons 
w hom soeve r, w h a te ve r r ig h t o r tit le  th e y  have or c la im  to  have in 
the  said p ro p e rty , a lth o u g h  all pe rsons co n ce rn e d  are n o t nam ed 
in any o f th e  sa id p ro ceed in gs , no r the  tit le  o f the  ow ners  n o r o f 
any o f th e m  tru ly  set fo r th , and sha ll be g o o d  and  s u ffic ie n t 
ev idence o f such  p a rtit io n  and sale and o f th e  title s  o f th e  parties  
to  such shares o r in te res ts  as have been th e re b y  aw arded  in 
severalty:

P rovided th a t n o th in g  here in  c o n ta in e d  sha ll a ffe c t the  r ig h t o f 
any  p a r ty  p re ju d ic e d  by s u c h  p a r t i t io n  o r  sa le  to  re c o v e r
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dam ages fro m  th e  parties  by w hose  act, w h e th e r o f co m m iss io n  
o r om iss ion , such dam ages had a cc rued ."

The w o rd s  "as h e re in b e fo re  p ro v id e d " how ever enab led  the  
appe lla te  c o u rts  to  in te rfe re  w heneve r such  steps as w ere  
im pera tive  u n d e r th e  o rd in a n ce  o r essentia l to  the  in ves tiga tio n  
o f tit le  o r o b lig a to ry  unde r the  ru les o f n a tu ra l ju s tice  had no t 
been taken.

In th e  co u rse  o f t im e  it becam e a p p a re n t th a t th e  o b je c t o f the  
le g is la tu re  to  inves t decrees unde r th e  P a rtition  O rd in a n ce  w ith  
f in a lity  w as no t be ing  ach ieved . H ence w h e n  th e  P a rtition  A c t 
No. 16 o f 1951 cam e to  be enacted  spec ia l a tte n tio n  w as g iven 
to  the  need to  ensure  f in a lity  fo r  decrees o f p a rtitio n  and sale 
en te red  u n d e r th e  A ct. Th is A c t by s e c tio n  4 8  p ro v id e d  th a t the  
in te r lo c u to ry  and fin a l decrees en te red  in te rm s o f its p ro v is io n s  
sha ll "be  g o o d  and s u ff ic ie n t ev idence  o f th e  t it le  o f any pe rson  
as to  any r ig h t, share  o r in te re s t aw arded  th e re in  to  h im  and be 
fina l and co n c lu s ive  fo r all pu rposes  aga ins t all persons 
w hom soeve r, w h a te ve r rig h t, t it le  o r in te re s t th e y  have, o r c la im  
to  have, to  o r in the  land to  w h ic h  such  decrees re la te and 
n o tw ith s ta n d in g  any om iss ion  o r de fe c t o f p roce d u re  o r in the 
p ro o f o f t it le  adduced  be fo re  the  c o u rt o r the  fa c t th a t all persons 
co n ce rn e d  are n o t pa rties  to  the  p a rtit io n  a c tio n ; and th e  righ t, 
share o r in te res t aw arded  by any such  decree  sha ll be free  fro m  
all encum bran ces  w ha tsoeve r o th e r than  those  spec ified  in th a t 
decree ." The express ion  "e n c u m b ra n c e " as used here w as 
de fined  to  m ean "any  m ortgage , lease, u su fru c t, se rv itude , fid e i 
com m issum , life  in te rest, tru s t o r any in te re s t w h a tsoeve r 
how soeve r a ris in g  excep t a c o n s tru c tiv e  o r  ch a rita b le  tru s t, a 
lease at w ill o r fo r  a pe riod  exceed ing  one m on th , and the  righ ts  
o f a p ro p rie to r o f a n indagam a." The p ro v is io n s  o f sec tion  4 4  o f 
the  Evidence O rd inance  w ere  m ade in a p p lica b le  to  decrees 
unde r the  A ct. H ence no  a ttack  w as p o ss ib le  on  th e  g ro u n d  o f 
fraud  or c o llu s io n  o r lack o f co m p e te n cy  o f the  cou rt. B u t the  
s ta tu te  itse lf p ro v id e d  th a t th e  decrees w e re  n o t f in a l and 
co n c lu s ive  a g a ins t a pe rson  w h o  w as n o t a pa rty  to  the  a c tio n  
and d id  n o t c la im  h is righ t, tit le  o r in te res t d ire c tly  o r re m o te ly  
u n d e r the  decree  if he proves th a t the  decree  had n o t been
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en te red  by a c o u rt o f c o m p e te n t ju r is d ic t io n  o r th a t th e  a c tio n  
had no t been d u ly  reg is te red  as a Us pendens. So som e room  
was le ft fo r  co lla te ra l a ttack.

But a lth o u g h  th e  A c t s tip u la te d  th a t decrees unde r the  P a rtition  
A c t are fin a l and co n c lu s iv e  even w h e re  all pe rsons co n ce rn e d  
w e re  n o t p a rtie s  to  th e  a c tio n  o r th e re  w as any o m iss io n  o r 
d e fe c t o f p ro c e d u re  o r in th e  p ro o f o f tit le , the  S uprem e C o u rt 
c o n tin u e d  in the  exerc ise  o f its  pow ers  o f rev is ion  and re s titu tio n  
in in te g ru m  to  set as ide  p a rtit io n  decrees w hen  it fo u n d  th a t the  
p ro ce e d in g s  w ere  ta in te d  by w h a t has been ca lled  fu n d a m e n ta l 
v ice. In th e  case o f Ukku v. Sidoris3 T.S. Fernando J. (as he then 
was) declared as fo llow s at page 93.

"W h ile  tha t section (i.e. section 4 8  of the Partition Act) enacts 
tha t an in te rlocu to ry  decree entered shall, sub ject to  the 
decis ion o f any appeal w h ich  may be preferred there from , be 
fina l and conclusive fo r all purposes against all persons 
whom soever, I am o f op in ion  tha t it does no t a ffect the 
extraord inary ju risd ic tio n  o f th is C ourt exercised by way of 
revision or restitutio-in-integrum where c ircum stances in 
w h ich  such extraord inary ju risd ic tio n  has been exercised in the 
past are shown to  exist."

The ju r isd ic tio n  o f the Suprem e C ourt to  exercise its powers o f 
revision and restitutio in integrum despite  the new leg is la tion  was 
repeatedly affirm ed in a num ber o f cases, e.g. Mariam Beebee v. 
Seyed Mohamed4. Amarasuriya Estates Ltd. v. Ratnayake6, and 
Sirimalie v. Pinchi Ukku6.

The pattern o f in te rfe rence  by the Suprem e C ourt fo llow ed  the  
trad itiona l lines: fa ilu re  to  effect due service o f sum m ons w h ich  is a 
v itia ting  fac to r m ore fundam en ta l than an om ission or de fect of 
procedure - Siriwardene v. Janasumana1; service of a no tice  instead 
o f sum m ons - Leelawathie v. Weeraman8; incapacity o f a party and
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fa ilu re  to  have a g u a rd ia n -a d -lite m  a p p o in te d  - Ukku v. Sidoris 
(supra); se ttle m e n t p re ju d ic ia l to  m in o rs  and fa ilu re  o f the  ju d g e  
to  c o m p ly  w ith  the  p ro v is io n s  o f se c tio n  5 0 0  o f the  C iv il 
P rocedure  Code - Leisahamy v. Davith Singho9. d ifference 
between land sought to be partitioned as described in the p la in t and 
land depicted in pre lim inary plan - Amarasuriya Estates Ltd. v. 
Ratnayake (supra); party dead at the tim e o f the entry of the decree 
and no substitu tion  effected - Isohamy v. Haramanis10, Mariam 
Beebee v. Seyed Mohamed (supra); inab ility  to  attend tria l fo r causes 
beyond con tro l resulting in the judge  not observing the audi alteram 
partem rule o f natural jus tice  - Siriya v. Amaleeu ; no proper 
exam ination of title  - Gunasinghe v Aron Appuhamy 12. It is not 
necessary to  m u ltip ly  instances further. It- became clear that section 
48  had still fa iled to  achieve the desired fina lity  and conclusiveness 
fo r decrees under the Partition Act. The death o f a party, fo r 
instance, w ho was du ring  his life tim e ne ither interested in nor in 
enjoym ent of any interests in the corpus sought to be partitioned 
nor indeed entitled to any righ ts was often explo ited by designing 
persons w ho  were only bent on p ro long ing  the case fo r the ir own 
ends. Failure to serve sum m ons, incapac ity  of parties ow ing  to 
m inority  or unsoundness o f m ind and om ission to  effect substitu tion  
on the death o f a party were m ost frequently  the grounds on w h ich  
the stab ility  o f decrees under the Partition Act was being 
underm ined.

The Law C om m ission made recom m endations aim ed at 
e lim ina ting  the existing avenues o f attack on partition  decrees. The 
Com m ission fe lt tha t depriv ing the o rig ina l cou rt o f the power to 
grant re lief in cases where decrees were bad fo r w ant o f ju risd ic tio n  
or where the proceedings were null and void w ou ld  result in no 
hardship as the extraord inary powers o f revision and restitutio in 
integrum vested in the Supreme C ourt were left intact. The 
am endm ents to  section 48  suggested by the Law Com m ission were 
incorporated in to  section 651 o f the A dm in is tra tion  of Justice 
(Am endm ent) Law. No. 25 o f 1975  w h ich  replaced, inter alia, the
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P artition  A ct. O ne o f the  m ain changes w as th e  w id e -ra n g in g  
d e fin it io n  g iven  to  the  express ion  "o m is s io n  o r d e fe c t o f 
p ro ce d u re ". The exp ress ion  w as h e n c e fo rth  to  in c lu d e  an 
o m iss ion  o r fa ilu re  -

(a) to  serve sum m ons on any party.

(b) to  s u b s titu te  th e  he irs  o r lega l rep re se n ta tive  o f a party  
w h o  d ies p e nd in g  th e  a c tio n  o r  to  a p p o in t a pe rson  to  
rep resen t the  estate o f th e  deceased party.

(c) to  a p p o in t a g u a rd ia n  ad litem over a pa rty  w h o  rs a  
m in o r o r a person o f un so u n d  m ind .

B u t if in con se q u e n ce  o f th e  o m iss io n  o r fa ilu re  to  serve 
su m m o n s  on  a p a rty  o r to  e ffe c t s u b s titu t io n  in  th e  case o f a 
dead pa rty  o r to  a p p o in t a gua rd ian  ad litem over a pa rty  w h o  is a 
m in o r o r  o f u n so u n d  m ind , su ch  pa rty 's  r ig h t, t it le  o r in te re s t in 
th e  s u b je c t-m a tte r o f th e  a c tio n  is e x tin g u ish e d  o r o the rw ise  
p re ju d ice d , and he had no n o tice  w h a tso e ve r o f th e  p a rtitio n  
a c tio n  p r io r  to  the  date  o f the  in te r lo c u to ry  decree, an a p p lica tio n  
c o u ld  be m ade in the  m a n n e r and in a c c o rd a n ce  w ith  the  
p ro ce d u re  p re sc rib e d  in the  sec tion  no  la te r than  3 0  days a fte r 
th e  da te  o f th e  re tu rn  o f the  su rve yo r to  th e  C o m m iss io n  to  
p a rtit io n  the  land or o f the  re tu rn  o f th e  person  re spons ib le  fo r  
th e  sale, as th e  case m ay be, fo r  spec ia l leave to  e s tab lish  such 
r ig h t, t it le  o r in te re s t n o tw ith s ta n d in g  th e  e n try  o f the  
in te r lo c u to ry  decree. The re lie f g ran ted  w ill be lim ited  to  the  
righ t, t it le  o r in te res t o f the  success fu l pa rty  and to  th a t exten t the  
in te r lo c u to ry  decree  can be am ended  o r m o d ified , and w h e re  a 
c la im  has been es tab lished  to  th e  w h o le  land, even set as ide and 
th e  a c tio n  d ism issed . I m ig h t add th a t w h e n  the  P a rtition  Law  No. 
21 o f 1 9 7 7  rep laced  the  p ro v is io n s  in  th e  A d m in is tra tio n  o f 
Ju s tice  Law  re la ting  to  p a rtit io n  ac tio n s , s im ila r p ro v is io n s  w ere  
in c lu d e d  in  th e  new  Law. The new  P artition  Law No. 21 o f 1 9 7 7  
how ever extended  th e  a v a ila b ility  o f th is  re lie f to  a fo u rth  c lass o f 
pe rsons - pa rties  to  the  a c tio n  w h o  had d u ly  file d  th e ir  
s ta tem en ts  o f c la im  and reg is te red  th e ir  addresses b u t fa iled  to  
appea r a t th e  tr ia l o w in g  to  a cc id e n t, m is fo rtu n e  o r o th e r 
una vo id a b le  cause.
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It sh o u ld  be observed  th a t in these  p ro v is io n s  fo r  re lie f fo u n d  
in the  A d m in is tra tio n  o f J u s tic e  (A m endm en t) law  No. 2 5  o f 
1 9 7 5  and la ter in the  P a rtition  Law No. 21 o f 1 9 7 7 . "pe rso n s  
c o n c e rn e d " w h o  had n o t been m ade parties  d e sp ite  th e  fa c t th a t 
they  had a righ t, tit le  or in te re s t in the  su b je c t-m a tte r, are n o t 
in c lu d e d . Yet such  "p e rso n s  c o n c e rn e d " w h o  have been the  
v ic tim s  o f a m isca rriage  o f ju s tic e  can a lw ays invoke the  pow ers  
o f rev is ion  and re s titu tio  in in te g ru m  vested in th e  C o u rt o f 
A ppea l. In the  case o f Mariam Beebee v. Seyed Mohamed (supra) 
S ansoni C.J. d e live rin g  th e  m a jo rity  d e c is io n  o f th e  D iv is io n a l 
Bench th a t heard th is  case said as fo llo w s  at page 38 :

"The po w e r o f rev is ion  is an e x tra o rd in a ry  p ow e r w h ic h  is 
q u ite  in d e p e n d e n t o f and d is t in c t fro m  the  ap p e lla te  
ju r is d ic t io n  o f th is  C ourt. Its o b je c t is the  due a d m in is tra tio n  
o f ju s tic e  and the  c o rre c tio n  o f e rro rs , som e tim es  
co m m itte d  by the  C o u rt itse lf, in o rd e r to  avo id  m isca rriages  
o f ju s tice . It is exe rc ised  in som e cases by a Jud g e  o f his 
ow n  m o tio n , w h e n  an a g g rieved  pe rson  w h o  m ay n o t be a 
pa rty  to  the  ac tion  b rin g s  to  his n o tice  th e  fa c t tha t, un less  
th e  pow er is exerc ised, in ju s tic e  w ill resu lt. The P a rtition  A c t 
has not, I conce ive , m ade any changes in th is  respect, and 
the  pow er can s till be exerc ised in respect o f any o rd e r o r 
decree o f a low er C o u rt."

Even the  Law  C o m m iss io n  w hose  re co m m e n d a tio n s  o f 1 1th 
S eptem ber, 1971 to  the  M in is te r  o f  J u s tice  w e re  in c o rp o ra te d  in 
th e  A d m in is tra tio n  o f Ju s tice  (A m endm en t) Law  No. 2 5  o f 1 9 7 5  
fe lt tha t any h a rd sh ip  th a t m ay be caused by m aking  p a rtit io n  
decrees in v io la te  co u ld  a lw ays be re lieved in f it  cases by the  
exercise o f the  e x tra o rd in a ry  pow ers  o f rev is ion  and re s titu tio  in 
in te g ru m  vested in the  S uprem e C ourt. There is no d o u b t th a t the  
d ic tu m  o f S anson i C.J. w h ic h  I have ju s t c ited  w as s till a p p lic a b le  
a fte r the  passage o f the  A d m in is tra tio n  o f Ju s tice  (A m endm en t) 
Law in 1 9 7 5 . The pow ers o f rev is ion  and re s titu tio  in in te g ru m  o f 
the  S uprem e C o u rt w e re  le ft in tac t. I m ig h t add th a t th e y  
rem ained una ffec ted  even a fte r the  e n a c tm e n t o f the  P a rtition  
Law No. 21 o f 1 977 .
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F urthe r it m u s t be observed  th a t a fte r th e  D iv is io n a l Bench o f 

the  S uprem e C o u rt had held in the  case o f Mariam Beebee v. 
Seyed Mohamed (supra) th a t se c tio n  4 8 (1 )  o f th e  P a rtition  A c t 

No. 16 o f 1951  (Cap 6 9 ) d id  n o t p re c lu d e  th e  S uprem e C o u rt 

fro m  exe rc is ing  its pow ers o f rev is ion  in a p p ro p ria te  cases in 

respect o f in te r lo c u to ry  and fin a l decrees en te red  unde r the  Act. 

th e  then  N a tiona l S tate A ssem b ly  enacted  se c tio n  6 5 1 (1 )  o f the  

A d m in is tra tio n  o f Ju s tice  (A m endm en t) Law  No. 2 5  o f 1 9 7 5  

fo llo w in g  c lo se ly  th e  language  o f th e  o ld  sec tion  4 8 (1 ) and 

e la b o ra tin g  o n ly  on  th e  m ean ing  o f "o m is s io n  o r d e fe c t o f 

p ro c e d u re ". S ec tion  6 5 1 (1 )  w as la te r superseded  by sec tion  

4 8 (1 ) o f th e  P a rtition  Law No. 21 o f 1 9 7 7  aga in  re ta in ing  a lm ost 

the  id e n tica l language. It is w e ll recogn ised  th a t w he re  cases 

have been d ec ided  in C ourts  on p a rtic u la r fo rm s  o f language in a 

s ta tu te  and in la te r s ta tu tes  on  the  sam e s u b je c t and passed w ith  

the  sam e pu rpose  and th e  sam e ob jec t. P a rliam ent uses the  

sam e fo rm s  o f language  w h ic h  have ea rlie r rece ived ju d ic ia l 

c o n s tru c tio n , it m ust be p resum ed , in th e  absence o f any 
in d ic a tio n  to  the  con tra ry , th a t P arliam en t in tende d  th e  fo rm s o f 
language  used by it in th e  la te r s ta tu tes  to  be co n s tru e d  in the  
sam e m anne r as before. This is. o f course , no t a canon  o f 
c o n s tru c tio n  o f abso lu te  o b lig a tio n  b u t a p re su m p tio n  th a t the  
Leg is la tu re  in te n d e d  the  language  used by it in the  la te r s ta tu te  
sh o u ld  be g iven  the  m ean ing  a lready  a ttr ib u te d  to  it by the  
co u rts . As S ir W . M. Jam es L. J. sa id  in  th e  case o f Ex parte 
Campbell, In re Catheart13:

"W here  once certa in  w ords in an A ct of Parliam ent have 
received a jud ic ia l construc tion  in one o f the Superior Courts, 
and the Legislature has repeated them  w ith o u t any a lteration in 
a subsequent statue. I conceive tha t the Legislature m ust be 
taken to  have used them  accord ing  to the meaning w h ich  a 
C ourt o f com petent ju risd ic tion  has given to them".
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S oe rtsz  S.P.J. c ite d  th is  passage  as a u th o r ity  fo r  a like  p ro p o 
s it io n  w h ic h  he s ta te d  as fo llo w s  in  th e  D iv is io n a l B ench  case 
o f Perera v. Jayewardene] 4 :

" ..... it  is a w e ll e s ta b lis h e d  p r in c ip le  th a t w h e n  a w o rd  has

rece ived  a ju d ic ia l in te rp re ta t io n  and th e  sam e w o rd  is re 
e n a c te d . it m u s t be d eem ed  to  have been re -e n a c te d  in 
th e  m e a n in g  g iven  to  it" .

The p r in c ip le  is an a id  to  c o n s tru c t io n  and has been a p p lie d  
in a n u m b e r o f cases, e.g. Barlow v. Tea/15’, Greaves v. 
Tefield16. and Webb v. Outrim'1. See a lso  Maxwell on The 
Interpretation of Statutes 1 2 th  e d it io n  (1 9 6 9 )  pp. 7 1 ,7 2 : 
Craies on Statute Law 7 th  e d it io n  (1 9 7 1 )  p. 141 : Bindra on 
The Interpretation of Statutes 6 th  e d it io n  (1 9 7 5 )  pp. 2 5 7 ,2 5 8 .

A c c o rd in g ly  th e  use by  th e  L e g is la tu re  in su cce ss ive  
e n a c tm e n ts  o f a fo rm  o f w o rd s  s u b s ta n tia lly  s im ila r  to  th e  fo rm  
o f w o rd s  in s e c tio n  4 8 (  1) o f th e  repea led  P a rtit io n  A c t No. 1 6 
o f 1 9 5 1 , s u p p o r ts  th e  a s s u m p tio n  th a t th e  L e g is la tu re  
in te n d e d  to  leave u n a ffe c te d  th e  p o w e rs  o f re v is io n  and 
restitutio in integrum ves ted  n o w  in th e  C o u rt o f A p p e a l in 
c o n fo rm ity  w ith  th e  c o n s tru c t io n  a d o p te d  by S anson i C.J. in 
Mariam Beebee v. Seyed Mohamed (supra).

W h ile  on  th e  s u b je c t o f in te rp re ta t io n , I w o u ld  like  to  re fe r to  
one  fu r th e r  m a tte r. A  p o in t w as m ade o f the  fa c t  th a t in th e  
new  P a rtitio n  Law  No. 21 o f 1 9 7 7  a spec ia l re se rva tio n  o f th e  
p o w e rs  o f th e  S u p re m e  C o u rt by w ay  o f re v is io n  and restitutio 
in integrum has been in c luded  in subsection  3 o f sec tion  4 8  a fte r 
in su la ting  pa rtitio n  decrees fro m  attack on g rounds  o f fraud  and 
co llus ion . It was subm itted  th a t the  m axim  expressio unius est 
exc/usio alterius a p p lie s .  T he  m a x im  is th a t  th e  e x p re s s
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m e n tio n  o f one  th in g  im p lie s  th e  e xc lu s io n  o f ano the r. B u t it is 
n o t o f un ive rsa l a p p lic a tio n  and g rea t ca u tio n  m ust be exerc ised 
in a p p ly in g  it. As Lopes. L. J., sa id  in the  case o f Co/quhoun v. 
Brooks18

"It is o fte n  a va luab le  servant, b u t a d a n g e ro u s  m aste r to  
fo llo w  in th e  c o n s tru c tio n  o f s ta tu tes  o r d o c u m e n ts . The 
e xc lus io  is o fte n  th e  re su lt o f inadve rten ce  o r a cc id e n t, and 
the  m axim  o u g h t n o t to  be a p p lied  w hen  its a p p lica tio n , 
hav ing  re g a rd  to  th e  s u b je c t-m a tte r  to  w h ic h  it is to  be 
app lied , leads to  in co n s is te n cy  o r in ju s tice ."

W he re  th e  w o rd s  expressed are in tende d  to  be illu s tra tiv e  on ly, 
th e  ru le  is in a p p ro p ria te  (Maurice & Co. Ltd. v. Minister of 
Labour19). N o r s h o u ld  th e  m axim  be app lied  w h e re  w h a t is 
expressed has been p u t in by w ay  o f a b u n d a n t c a u tio n  (B indra  
(supra) p. 1 37 ).

The sav ing  o f p o w e rs  o f rev is ion  and re s titu tio  in in te g ru m  w as 
p ro b a b ly  p u t in to  su b s e c tio n  3 o f se c tio n  4 8  o f th e  P a rtitio n  Law 
No. 21 o f 1 9 7 7  o u t o f a b u n d a n ce  o f c a u tio n  because  o f the  
d e c is io n  o f th e  Privy C o u n c il in th e  case o f Mohamedaly 
Adamjee v. Hadad Sadeen20. In th is  case the  Privy C o u n c il 
fo llo w in g  th e  d e c is io n s  o f B u rns ide  C. J. in  Nono Hami v. De 
Silva21 and S ir A lexande r W o o d  R enton in Jayawardene v. 
Weerasekera22. he ld  th a t a p a rtit io n  decree  is c o n c lu s iv e  aga ins t 
a ll pe rsons w h o m so e ve r, and th a t a person  o w n in g  an in te re s t in 
th e  land p a rtit io n e d  w hose  title , even by fra u d u le n t co llu s io n  
be tw een  th e  parties , had been concea le d  fro m  th e  C o u rt in the 
p a rtit io n  p ro c e e d in g s , is n o t e n title d  on th a t g ro u n d  to  have the  
decree  set as ide , h is  o n ly  rem edy  be ing  an a c tio n  fo r  dam ages. 
Lord C ohen  w h o  d e live re d  th e  ju d g m e n t o f th e  Board w e n t on  to  
say th a t a lth o u g h  th e  law  abhors  fraud  and e q u ity  has an 
u n d o u b te d  ju r is d ic t io n  to  re lieve aga ins t every spec ies o f fraud , 
s till to  say th a t fra u d  v itia te s  eve ry th in g  o b ta in e d  by it is to o  
b road  a p ro p o s it io n . W hen  adequa te  re lie f can  be had at law  and 
w hen  in fa c t th e re  is a fu ll,  p e rfe c t and co m p le te  rem edy 
o the rw ise , it is n o t th e  cou rse  to  in te rfe re .
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W h ateve r th e  reason fo r  th e  sav ing  o f th e  pow ers  o f rev is ion  
and restitutio in integrum in se c tio n  4 8 (3 )  o f th e  P a rtition  Law 
No. 21 o f 1 9 7 7 . to  say th a t these  p ow ers  w ill no t be ava ilab le  
o u ts id e  th e  area o f fra u d  and c o llu s io n  w o u ld  be to  leave v ic tim s  
o f m isca rria g e s  o f ju s tic e  w h e re  th e re  is no  fra u d  and c o llu s io n  
w ith o u t rem edy. The expressio unius ru le  s h o u ld  no t be a p p lied  
w he re  to  do  so w o u ld  p ro d u ce  a w h o lly  irra tio n a l s itu a tio n  and 
g ross  in ju s tice . F u rthe r th e re  is n o th in g  to  s u p p o rt an in fe re n ce  
o f leg is la tive  in te n t on th e  basis o f th e  m axim  expressio unius 
exclusio a/terius. The om iss io n  to  reserve s p e c ia lly  th e  pow e rs  o f 
rev is ion  and restitutio in integrum o f th e  S uprem e C o u rt in 
se c tio n  4 8 (1 )  o f th e  P a rtitio n  Law  No. 21 o f 1 9 7 7  does n o t 
s u p p o rt th e  c o n c lu s io n  th a t these  pow ers  th a t w e re  a lready the re  
have been im p lie d ly  taken away. N o th in g  less than  an express 
rem oval o f these  pow ers w o u ld  be re q u ired  to  ach ieve  such  a 
result.

The p ro n o u n c e m e n t o f S anson i C.J. in regard to  the  
re v is io n a ry  pow e rs  o f th e  C o u rt in Mariam Beebee v. Seyed 
Mohamed (supra) th e re fo re  rem a ins  a p p lic a b le  even a fte r the  
e n a c tm e n t o f the  A d m in is tra tio n  o f Ju s tice  (A m endm en t) Law 
No. 2 5  o f 1 9 7 5  and th e  P a rtitio n  Law No. 21 o f 1 9 7 7 . The 
pow ers o f rev is ion  and restitutio in integrum have survived all the  
le g is la tio n  th a t has been enac ted  up  to  da te . These are 
e x tra o rd in a ry  pow ers  and w ill be exerc ised  o n ly  in a f i t  case to  
avert a m isca rria g e  o f ju s tic e . The im m u n ity  g iven  to  p a rtit io n  
decrees fro m  be ing  assailed on th e  g ro u n d s  o f o m iss ions  and 
de fects  o f p rocedu re  as n o w  b ro a d ly  de fined , and o f the  fa ilu re  
to  m ake "p e rso n s  c o n c e rn e d " pa rties  to  th e  a c tio n  shou ld  n o t be 
in te rp re te d  as a licence  to  f lo u t th e  p ro v is io n s  o f the  P a rtition  
Law. The C o u rt w ill n o t hes ita te  to  use its re v is io n a ry  pow e rs  to  
g ive  re lie f w he re  a m isca rriage  o f ju s tic e  has occu rred .

In the  in s ta n t case R. B. M adaw e la  the  o r ig in a l in te rve n ie n t w as 
a "p e rso n  co n ce rn e d ". He w as a necessary  party. The deed in his 
favou r w o u ld  have com e  to  the  p la in tiff 's  n o tice  w hen  the  Land 
R eg istry  w as searched  be fo re  her pu rch a se  fro m  som e o f Ensina 
Perera's he irs. She w o u ld  have co m e  to  kn o w  o f it had she 
caused a search to  be m ade, as any p ru d e n t p la in tif f  shou ld  have 
done, be fo re  she file d  the  p resen t case. But be th a t as it may. The 
de c la ra tio n  unde r sec tion  1 2 (1 ) o f the  P a rtition  A c t No. 16 o f 
1951 w h ic h  was the  law  in o p e ra tio n  at the  tim e  th is  case was 
filed , w as a legal im pera tive . S ec tion  12 (1 ) s tip u la te s  th a t a fte r
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the  p a rtitio n  a c tio n  is reg is te red  as a lis pendens th e  p la in tif f  
m ust f ile  o r cause to  be file d  in the  case a de c la ra tio n  u n d e r the  
hand o f a p ro c to r  c e rtify in g  th a t he pe rsona lly  inspected  all the  
re g is tra tio n  en tries  re la tin g  to  the  land w h ic h  is th e  su b je c t- 
m a tte r o f the  a c tio n  and s ta tin g  the  nam es o f a ll th e  pe rsons 
fo u n d  by h im  to  be necessary  parties  to  th e  a c tio n  u n d e r se c tio n  
5 o f th e  A ct. W h e re  th e  address  o f any such  party  is reg is te red , 
th is  to o  sh o u ld  be m en tio n e d . The p u rpose  o f th is  d e c la ra tio n  is 
to  sa tis fy  th e  c o n s c ie n c e  o f th e  C o u rt th a t a ll pe rsons w h o  are 
seen u p o n  an in s p e c tio n  o f th e  en tries  in the  Land R eg is try  to  be 
persons e n title d  to  a righ t, share  o r in te re s t in the  land s o u g h t to  
be p a rtitio n e d  are be fo re  it. In fa c t it is on ly  a fte r th e  d e c la ra tio n  
is file d  th a t th e  C o u rt issues sum m ons. It is the  d e c la ra tio n  th a t 
g ives th e  green  lig h t fo r  th e  case to  p roceed. In e xp lica b ly  the  
d e c la ra tio n  w h ic h  th e  P ro c to r file d  in  the  in s ta n t case fa ile d  to  
ca rry  the  nam e o f R. B. M adaw e la  a lth o u g h  the  deed in his 
favou r by Ensina Perera is d u ly  reg is te red  —  see th e  e x tra c t o f 
re g is tra tio n  e n tries  m arked X3. Th is g la rin g  b lem ish  ta in ts  the  
en tire  p ro ce e d in g s . It a m o u n ts  to  w h a t has been ca lled  
'fun dam en ta l v ice '. It tra n sce n d s  the  bound s  o f p rocedu ra l e rror. 
The p la in tiff 's  husband  w h o  represented  her at th e  survey 
ev iden tly  in fo rm e d  th e  su rveyo r at the  f irs t su rvey th a t w h a t was 
la te r b ro u g h t in to  the  co rp u s  as Lot 4  was R. B. M adaw e la 's  land. 
U n d isp u te d ly  R. B. M adaw e la  had m ade a yo u n g  p la n ta tio n  on 
Lot 4. The 1st d e fe n d a n t w h o  is Ensina Perera's son and in  fa c t 
had w itnessed  the  deed on  w h ic h  M adaw e la  b o u g h t, d id  no t 
c o n tra d ic t th e  re p re se n ta tio n s  m ade to  the  su rveyo r on th e  f irs t 
occas ion  by p la in tiff 's  husband  co n ce rn in g  M adaw ela 's  land. 
Even w hen  th e  su rveyo r repo rted  M adaw e la 's  c la im  and his 
o w n e rsh ip  o f th e  yo u n g  p la n ta tio n  to  C ourt, no e ffo rt w as m ade 
at least at th a t s tage to  c o m p ly  w ith  th e  re q u ire m e n t th a t n o tice  
sh o u ld  be served on  c la im a n ts  be fo re  the  surveyor. A t th e  tr ia l 
su rveyor's  re p o rt w o u ld  have been read bu t its con te n ts  appear 
to  have rece ived scan t a tte n tio n . It m us t be bo rne  in m ind  th a t 
the  su rveyor's  re p o rt is in va ria b ly  fo u n d  to  be very re levant to  the  
ca re fu l in v e s tig a tio n  o f t it le  —  a n o th e r im pera tive  re q u irem en t. If 
as a resu lt o f such  p e rs is ten t and b la tan t d is regard  fo r  the  
p rov is ions  o f th e  law  a m isca rriage  o f ju s tic e  resu lts  as here, then 
th is  C o u rt w ill n o t s it id ly  by. Indeed the  fac ts  o f th is  case cry  
a loud  fo r  th e  in te rve n tio n  o f th is  C o u rt to  p revent w h a t o the rw ise  
w o u ld  be a m isca rriage  o f ju s tice .
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But in the  c ircu m s ta n ce s  o f th is  case th e  exten t to  w h ic h  the  
C o u rt sh o u ld  in te rvene  in the  exerc ise o f its rev is iona ry  pow ers 
sh o u ld  be g iven som e th o u g h t. To set as ide  all th e  p ro ce e d in g s  
w o u ld  be to o  s w e e p in g  and  ca u se  u n n e c e s s a ry  h a rd s h ip , 
in conven ience  and delay. The substan tia l re lie f w h ic h  R. B. 
M adaw e la  w an ted  w hen  he f irs t in te rvened  was the  e xc lus ion  o f 
lo t 4  in p lan N o .3 3 9 2  o f 1 7 .8 .1 9 7 0  m ade by S. T. G unasekera 
L icensed S urveyo r m arked X9 a lth o u g h  'he co u ld  very w e ll have 
staked a c la im  fo r  an und iv ided  3 acres fro m  the  w h o le  land to  
inc lu d e  Lot 4. As it is the re  is a w e ll es tab lished  fence  on  the 
n o rth  o f Lot 4  and, as I sa id before , even the  p la in tiff 's  husband  
re fe rred  to  th is  Lot as R. B. M adaw e la 's  land at the  firs t 
p re lim in a ry  survey. Hence it is reasonab le  to  in fe r th a t a fte r his 
pu rchase  in 1 9 4 3 , R. B. M adaw e la  fenced  o ff  a p o rtio n  w ith  the  
co n se n t o f Ensina Perera w h o  w as the  o w n e r at th a t tim e  o f the  
e n tire  rem a inde r, and began possess ing  it as his ow n. This is Lot 
4  in p lan X9. A c c o rd in g ly  it w o u ld  m eet the  ends o f ju s tic e  if 
w ith o u t se tting  as ide the  in te r lo c u to ry  decree  it is on ly  am ended 
by exc lu d in g  fro m  the  co rp u s  decreed  to  be p a rtitio n e d . Lot No. 
4  in p lan No. 3 3 9 2  (X9). I a lso  o rder. The fina l decree  and the  
p roceed in gs  lead ing  up to  it fro m  th e  stage o f the  in te r lo c u to ry  
decree  are set aside. I m ig h t add th a t th e  D is tr ic t Jud g e  had no 
pow er to  a llo w  th e  in te rve n tio n  a fte r th e  en try  o f in te r lo c u to ry  
decree. This can be do n e  o n ly  by a s u p e rio r C o u rt a c tin g  in 
revis ion. A fte r th e  in te r lo c u to ry  decree  is am ended  as d irec ted  
the  a c tio n  can p roceed  in a cco rd a n ce  w ith  th e  law. S u b je c t to  
th is  va ria tio n  the  appea l is d ism issed  w ith  costs  payab le  to  the  
7(a), 7(b) and 7(c) de fendants .

SHARVANANDA, J. -  I agree

WANASUNDERA, J. — I agree

WIMALARATNE, J. -  I agree

RATWATTE. J. — I agree

Interlocutory Decree varied. 
Final Decree set aside.


