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D I A R Y  (R e v .  M o th e r  o f  G o o d  C ou n se l), A p p e lla n t ,  and M rs. A . A . 

K U R E R A , R e s p o n d e n t

S. G. 191166(F)— D . C. Negombo, 677jL.

Fidcicommissum— Use of words “  heirs executors administrators and assigns ”  in 
apposition to the fiduciary and the fideicommissarics— Effect—Prohibition 
against alienation—Meaning of nude prohibition.

Tho words “  heirs executors administrators and assigns ”  in apposition to tho 
fiduciary do not dorogato from tho creation o f a valid fidcicommissum. They 
servo only to vest tho plena proprictas as a preliminary to croating a fidoi- 
commissum. But tho plena proprictas so vested in tho fiduciary must bo 
clearly and unambiguously qualified olsowhcro in tho dood by tho prosonco o f  
words disclosing an intention, and proscribing tho elements nccossary, to create 
a valid fidoicommissum.

Similarfy, tho words “  and their heirs oxccutors administrators and assigns’ 1 
in apposition to tho fidcicommissarios do not dorogato from tho creation of a 
fidcicommissum in favour o f tho children o f tho fiduciary.

A  fidoicommissum which clearly designates tho fideicommissarics is not any 
the loss valid by reason of tho absoneo of a provision that, in tho ovont o f a 
breach o f the prohibition against alienation, tho property will vest in the fidei- 
commissaries. “  All that tho law requires is a prohibition against alionation 
(express or implied) and a provision that after a spocifiod time or on 
fulfilment o f  some condition tho proporty should go over from tho first takor 
to a socond bonoficiary, who must o f  courso bo cloarly dosignatod.”

lP P E A L  f r o m  a  ju d g m e n t o f  th e  D is t r ic t  C o u rt, Negombo.

Ii. 0 . de Silva, fo r  th e  d e fen d a n t-a p p e lla n t.

J. W . Subasinghe, f o r  th e p la in tiff-resp on d en t.

Cur. adv. vult.

A u g u s t  2 ,  1967 . T e x x e k o o n , J .—

T h e  q u e s t io n  th a t  arises in  th is  case  is  w h e th e r  D e e d  N o . 82 80  o f  2 4 th  
N o v e m b e r  1916  (P I )  crea ted  a v a lid  f id e ico m m is su m . T h e  D e fe n d a n t- 

A p p e l la n t  w h o  c la im s  t it le  t o  th e  la n d  d e a lt  w ith  in  P I  o n  D e e d  o f  G if t  
N o . 1 2 4 6  o f  1 2 th  D e ce m b e r  1957 fr o m  th e  d o n e e  o n  P I  co n te n d s  th a t  P I
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d o e s  n o t  c re a te  a  v a lid  fid e icom m issu m , w h ile  th e  P la in t if f -R e s p o n d e n t  
su p p o r ts  th e  c o n t r a r y  v ie w . T h e  D e e d  P I  (a c c o r d in g  t o  th e  tra n sla tion  
fro m  th e  o r ig in a l S in h a lese , p r o d u c e d  b y  th e  p la in t if f ]  s ta te d  (inter alia)—

“  W e ,  M a rth e e n u  F iiisa  M iral a n d  h u s b a n d  D ia g o  N ik u la n  M ira n d o
................................................................................ h e r e b y  g a v e  g ra n te d  d o n a te d

“ A ”  c o n v e y e d  a n d  a ssign ed  as an  a b so lu te  g i f t  w h ich  c a n n o t  b e  ca n ce lle d
th e  p rem ises  d e s cr ib e d  h erein  b e lo w ............................. unto the said donee
and his heirs executors, administrators and assigns.

W h e re a s , W e  th e  sa id  d on ors  h e re b y  g a v e  fu ll  p o w e r  u n to  th e  sa id  
d o n e e  N ik u la n  S a n tia g o  M ira n d o  t o  h o ld  fr o m  to d a y  th e  sa id  
p rem ises  a n d  e v e ry th in g  b e lon g in g  th e r e to  h e r e b y  d o n a te d , b u t  n o t  
t o  sell, d o n a te , e x ch a n g e , m o rtg a g e  o r  lea se  o u t  fro m  (for) a p e r io d  

. “ B ”  e x ce e d in g  th ree  y ea rs  a n d  su b  lea se  b e fo r e  th e  e x p ira tio n  o f  th e  
lea se  a lre a d y  g iv e n  o r  t o  a lien ate  in  a n y  o th e r  m a n n er  a n d  th a t  th e  
sa id  d o n e e  c a n  o r  m a y  possess th e  sa m e  s u b je c t  to  th e  reg u la tion s  
u n d e r  m e n tio n e d , a n d  that after his death Ms children a n d  their 
heirs executors administrators and assigns shall hold and possess 
uninterruptedly f o r  ev er  o r  d ea l w ith  th e  sa m e  as th e y  d es ire .”

T h e  tw o  e x tr a c ts  fr o m  th e  d eed  are  m a r k e d  "  A  ”  a n d  “  B  ”  fo r  c o n 
v en ie n ce  o f  r e fe ren ce . C ou n sel a p p e a r in g  f o r  th e  a p p e lla n t so u g h t  to  
su p p o r t  h is  c o n te n t io n  o n  tw o  g rou n d s . T h e  first w as th a t  th ere is a 
c o n flic t  b e tw e e n  p a ra g ra p h  "  A  ”  (w h ere  th e  p r o p e r t y  is g ra n te d  to  “  th e  
sa id  d o n e e  a n d  h is  h e irs  ex e cu to rs  a n d  a d m in is tra to rs  assigns ” ) a n d  
p a ra grap h  “  B  ”  w h e re  th e  d o n o r  h a v in g  p r o h ib ite d  th e  d o n e e  fr o m  
a lien a tin g  th e  p r o p e r t y  goes  on  to  s a y  “  a n d  th a t  a fte r  h is (d o n e e ’s) 
d ea th  h is  ch ild re n , a n d  th eir  heirs e x e c u to r s  a n d  ad m in istra tors  a n d  
assigns sh a ll h o ld  a n d  p ossess u n in te rru p te d ly  fo r  e v er  o r  dea l w ith  th e  
sam e as th e y  d es ire  ” . I t  is c o n te n d e d  th a t  th e  w o rd s  in  p a ra grap h  “  A ”  
a n d  p a ra g ra p h  “  B  ”  a re  so  irre con cila b le  th a t  it  is  im p oss ib le  t o  sa y  w h a t  
the in te n tio n  o f  th e  d o n o r  w as as to  th e  p e rso n s  t o  b e  b en e fited  b y  th o  
p ro h ib it io n  a g a in s t a lien ation . C ou n sel r e lie d  o n  th ree  cases Bajapakse 
Estates Co. Ltd.v. Dulsin *, A maralunga v. Alwis 2, Appuhamy v. M  allies 3. 
T h e  first o f  th ese  w a s  th e  case  in  w h ich  th is  C o u rt  h e ld  th a t  th e  D e e d  
fa ile d  to  crea te  a  v a lid  fid e icom m issu m  as  th e  ben e fic ia ries  w ere  n o t  
c lea r ly  d e s ig n a te d . I t  is u n n ecessa ry  t o  e x a m in e  th o  a c tu a l clau ses 
w h ich  w ere  co n s id e re d  in  th a t  case as t h e y  h a v e  n o  s im ila r ity  a t  a ll t o  

th e on es  u n d e r  co n s id e ra tio n  in  th is case.

■ In  Amaralunga's case th ere w as a  c le a r  p r o h ib it io n  a g a in st a lien a tion  

bu t a fa ilu re  to  d e s ig n a te  w ith  c la r ity  th e  p e rso n s  to  b e  b en e fited . T h e  
w ord s u sed  w ere  “  th e  ch ild ren  a n d  h e irs  d e s ce n d in g  fro m  her (the donee)

1 (1005) GO N. L. It. 2S7. ’  (1930) 40 N . L. R. 263. « {1044) 45 N . L. B 259.
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an d  a u th o r ise d  p erson s  su ch  as e x e cu to r s  a d m in is tra to rs  a n d  assigns ”  ; 
th e  in te n d e d  b en e fic ia r ies  w ere  tw ice  d e s cr ib e d  in  th ese  o r  v e r y  s im ila r  
w ord s  in  d iffe re n t p a rts  o f  th e  d eed .

I t  w ill b e  n o t ic e d  h e re  th a t  th e  fid e icom m issa r ies  a re  d e s ig n a ted  as th e  
ch ild ren  and h e irs  e x e cu to r s  a d m in istra tors  a n d  assign s of the donee.

. S in ce  th e  c lass  o f  p erson s so  d e s ig n a te d  w a s t o o  v a g u e  a n d  gen era l, 
S oertsz  J . h e ld  th a t  th e  d e e d  d id  n o t  crea te  a  v a lid  fid e icom m issu m .

In  Appuhamy’s case (su p ra ) th ere  w e re  tw o  c la u ses  in  th e  d e e d , each  o f  
w h ich  p o s tu la te d  th e  d e a th  o f  th e  d o n e e s  as th e  e v e n t  u p o n  w h ich  th e  
g if t -o v e r  w a s  to  ta k e  p la ce  a n d  th e n  w e n t  o n , in  o n e  c lau se , t o  d es ig n a te  
th e  b en e fic ia r ie s  as th e  children of the donees a n d  in  th e  o th e r  t o  d es ign a te  
them a s  th e  heirs executors administrators and assigns o f the donees. T h ese  
are  th e  tw o  p r o v is io n s  w h ich  w ere— i f  I  m a y  s a y  s o  w ith  resp ect, q u ite  
rightly '— h e ld  t o  b e  ir re con cila b le  a n d  as c o m p le t e ly  o b scu r in g  th e  
in te n tio n  o f  th e  d o n o rs  as  to  th e  p erson s to  b e  b en e fited .

T h e  in s ta n t  case  is  c le a r ly  d is tin g u ish ab le . T h e r e  is  in  th e  first p la ce  
a  g ift  t o  N . S. M iranclo (th e  d on ee ). T h e  v e s tin g  c la u se  (P a ra  “  A  ” ) n o  
d o u b t  u se d  th e  w o rd s  “  th e  d o n e e  and his heirs executors administrators 
and assigns ” . T h is  is n o t  a clause in  w h ich  th e  d o n o r  is  seek in g  to  d e s ig 
n a te  th e  b en e fic ia r ie s  ; th a t  is t o  c o m e  la ter  ; a s N a g a lin g a m  J". sa id  in  
Jayatungav. Ramasa?ny Chettiar1, th e  u se  o f  th e  w o r d s  “  h e irs e x e cu to rs  
a d m in istra to rs  a n d  assign s ”  in apposition to the fiduciarius is  fo r  th e  
p u rp o s e  o f  v e s tin g  th e  plena proprielas as a  p r e lim in a ry  to  crea tin g  a  
fid e ico m m issu m  a n d  th e ir  u se  d o e s  n o t  d e r o g a te  fr o m  th e  crea tion  o f  a  
v a lid  f id e ico m m issu m . W ith  th is  s ta te m e n t o f  th e  la w  I  r e sp e c tfu lly  
agree , s u b je c t  t o  th e  qu a lifica tion  (w h ich  in d e e d  is  im p lie d  b y  N a g a 
lin g a m  J . b u t  n o t  m a d e  su ffic ien tly  e x p lic it )  th a t  th e  plena proprielas so  
v e s te d  is  e lsew h ere  in  th e  d eed  c lea r ly  a n d  u n a m b ig u o u s ly  qu a lified  b y  
th e  p re se n ce  o f  w o rd s  d isc lo s in g  an  in te n tio n , a n d  p re scr ib in g  th e  e lem ents 
n ecessa ry , t o  crea te  a  v a lid  fid e icom m issu m . W h ile  i t  is  tru e  th a t  fid e i- 
co m m issa  h a v e  a lw a y s  been  reg a rd ed  as o d io u s  in  th e  e y e  o f  th e  la w  a n d  
m u st  b e  s t r ic t ly  con s tru e d , th a t  is n o  reason  w h y  th e  co u r ts  sh ou ld  b o  
a s tu te  to  d e fe a t  th e  in te n t io n  o f  th e  d o n o r  o r  th e  te s ta to r , i f  th a t  can  b e  
c le a r ly  a s ce r ta in e d  o n  a  rea d in g  o f  th e  in stru m e n t as a  w h ole .

T h ere  is th e n  th e  c la u se  re p ro d u ce d  a b o v e  in  p a r a  “  B  ” . T h is  c la u se  
c le a r ly — (i) p r o h ib its  a lien a tion , (ii) p rescrib es  th e  c o n d it io n  o r  th e  
e v e n t  u p o n  w h ich  th e  g ift -o v e r  is t o  ta k e  p la ce , v iz , th e  d e a th  o f  th e  
d o n e e , a n d  (iii) d e s ig n a te s  th e  p erson s t o  b e  b e n e fite d  as  "  th e  ch ild ren  
( o f  th e  d o n e e )  a n d  their heirs executors administrators and assigns” . T h e  
o n ly  q u e s t io n  th a t  arises o n  th is  c la u se  is w h e th e r  th e  fid e ico m m issa r ie s  
a re  d e s ig n a te d  w ith  su ffic ien t c la r ity . I t  is  n o t  c o n t e n d e d  b y  th e  
r e sp o n d e n t , n o r  is th e  d e e d  o p e n  t o  th e  c o n s tr u c t io n , th a t  th e  p r o p e r t y  
is  t o  c o n t in u e  t o  b e  u n d e r  th e  b o n d  o f  f id e ic o m m is u m  e v en  w h en  th e  •

1 (1950) 52 N. L. R. 171 at 17i.
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ch ild re n  o f  th e  d o n e e  h a v e  ta k e n  o v e r  u p o n  d e a th  o f  th e  d o n e e . T h e r e  
is  n o th in g  in  th e  d e e d  t o  su g g e s t th a t  th e  d o n o r  in te n d e d  th a t  t h e  
p r o h ib it io n  a g a in st a lien a tion  s h o u ld  a lso  b in d  th e  children o f  th e  d o n e e ;  
i f  th a t  w ere  th e  ca se  i t  m ig h t  h a v e  b e e n  re le v a n t  t o  in q u ire  w h e th e r  
fid e icom m issa r ies  vis a vis th e  ch ild re n , a s fid u ciaries , h a v e  b e e n  su ffi
c ie n t ly  c le a r ly  d es ig n a ted  b y  t h e  w o rd s  “  th e ir  (th e  c h ild re n ’s) h e ir s  
e x e c u to r s  ad m in istra tors  a n d  assign s I t  is h o w e v e r  c lea r  th a t  th e  
b o n d  o f  f id e icom m issu m  w a s in te n d e d  b y  th e  d o n o r  t o  la st o n ly  u p  t o  
th e  d e a th  o f  th e  d o n e e  a n d  th a t  th e  ch ild re n  w ere  to  ta k e  th e  p r o p e r t y  
fr e e  fr o m  th a t  in cu m b ra n ce . I n  th a t  c o n t e x t  th e  d e s cr ip t io n  o f  th e  
fid e icom m issa r ies  as  th e  “  ch ild ren  a n d  th e ir  h e irs e x e cu to r s  a d m in is 
tr a to rs  a n d  assign s ”  is an  a ccu ra te  d e s ig n a t io n  o f  th e  ch ild ren  as  th e  
o n ly  p e r s o n s t o  ta k e  o v e r u p o n  th e  d e a th  o f  th e  f id u c ia ry . T h e  e x p re ss io n  
“  a n d  th e ir  heirs e x e cu to r s  a d m in is tra to rs  a n d  assigns ”  re fe rs  t o  a  
c la ss  o f  p erson s w h o  ca n  ta k e  o n ly  a fte r , a n d  u n d er  o r  th ro u g h , th e  
ch ild ren  w h o  th em se lv es  are  n o t  b o u n d  b y  a p r o h ib it io n  a g a in st a lie n a tio n . 
A s  X a g a lin g a m  J . sa id  in  Jayalunga’s case re ferred  to  a b o v e  “ A  s im ila r  
re a so n in g  w o u ld  a n d  sh ou ld  a p p ly  e v e n  in  reg a rd  to  th e  g r o u p in g  o f  
th ese  w o rd s  ( ‘ th e ir  heirs e x e cu to r s  a d m in is tra to rs  an d  assigns ’ ) in relation
to the fideicommissaries.............................................. T h e  resu lt w o u ld  h a v e  b e e n
th e  sa m e  i f  th e  d o n o rs  h a d  o m it te d  th e  w ord s  ‘ their h e irs  e x e c u to r s  
a d m in is tra to rs  a n d  assigns ’  fr o m  th e  d e e d  a n d  s ta ted  th a t  o n  th e  d e a th  
o f  th e  d o n e e  h er  ch ild ren  sh ou ld  h a v e  th e  r ig h t  t o  p ossess th e p r o p e r t ie s , 
f o r  u n d er  ou r  la w  a  g ra n t t o  X  is a  g ra n t to  X ,  his heirs e x e c u to r s  

a d m in is tra to rs  a n d  a ss ig n s” .

A c c o r d in g ly  th e  first g ro u n d  o n  w h ich  th e  a p p e lla n t c o n te n d e d  th a t  

th e re  w as n o  v a lid  f id e icom m issu m  cre a te d  b y  P I  fails.

C ou n sel fo r  th e  a p p e lla n t n e x t  c o n te n d e d  th a t  P I  d o c s  n o t  c re a te  a  

v a lid  fid e icom m issu m , fo r  th e  rea son  th a t  it  d o e s  n o t  p r o v id e  th a t  in  th e  

e v e n t  o f  a b rea ch  o f  th e  p r o h ib it io n  a g a in st a lien ation  th e  p r o p e r t y  w ill 

v e s t  in  th e  ben efic iaries . C ou n se l w as u n a b le  t o  c ite  a n y  a u th o r it ie s  
in  su p p o r t  o f  th e  p ro p o s it io n  th a t  e v e r y  v a lid  f id e icom m issu m  m u s t  

co n ta in  a  p r o v is io n  t o  th e  e ffe c t  th a t  u p o n  b rea ch  o f  th e  p r o h ib it io n  
a g a in st a lien a tion  th e  p r o p e r t y  w ill v e s t  in  th e fid e ico m m issa r ie s . 

In d e e d  a ll th a t  th e  la w  req u ires  is  a p ro h ib it io n  a g a in st a lie n a t io n  

(ex p ressed  o r  im p lie d ) a n d  a p r o v is io n  th a t  a fte r  a  sp ecified  tim e  o r  o n  

fu lfilm e n t o f  so m e  co n d it io n  th e  p r o p e r t y  sh ou ld  g o  o v e r  fr o m  th e  f ir s t  
ta k e r  to  a se co n d  b e n e fic ia ry , w h o  m u st o f  c o u rse  be c le a r ly  d e s ig n a te d . 
M a n y  o f  th e d e ed s  th a t  h a v e  c o m e  u p  fo r  co n s id era tion  in  o u r  c o u r ts  

a n d  been  con stru ed  as crea tin g  v a lid  f id e ico m m issa  d id  n o t  c o n ta in  a n y  

p r o v is io n  to  th e  e ffe c t  th a t  u p o n  b rea ch  o f  th e  p r o h ib it io n  a g a in s t  

a lien a tion  th e  fid e icom m issa r ies  w ere  to  ta k e  th e  p ro p e rty . I n  a ll, o r  

n e a r ly  all, o f  th em  th e  p r o v is io n  h a s b een , as in  th is case , th a t  th e  
fid e icom m issa r ies  ta k e  o v e r  n o t  u p o n  b re a ch  o f  th e  p r o h ib it io n  a g a in s t  

a lie n a tio n  b u t u p o n  th e  d ea th  o f  th e  fid u c ia r y . C ou n sel fo r  th e  a p p e lla n t
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c it e d  in  s u p p o r t  in h is contention  a  p a ssa g e  from  th e  ju d g m e n t  o f  M y  
L o r d  th e  C h ie f  Ju stice  ( th e n  S .P .J . , )  in  th e  case earlier  re fe rred  t o —  
Bajapakse Estate Co. Ltd. v. Dutsin }— to  th e  fo llo w in g  e f f e c t : —

"  I  c a n n o t  b u t  ex p ress  d is m a y  a t .t h e  fa c t  th a t  th e  D is t r ic t  J u d g e  
w ith o u t  a n y  re feren ce  to  a u th o r ity , fo rm e d  th e  op in io n  th a t  (P 3 )  
c r e a te d  a  fid e icom m issu m . T h e  p r o h ib it io n  a g a in st a lie n a tio n , w h ic h  
w a s  th e  o n ly  featu re o f  th e  d e e d  w h ich  c o u ld  lead  to  th a t  o p in io n , w a s  
n u d e , a n d  in op era tive  t o  c r e a te  a  fid e icom m issu m , u n less th e  p e r s o n s  
w h o  w o re  to  take in th e  e v e n t  o f  a b re a ch  o f  the p ro h ib it io n  w ere  c le a r ly  
d e s ig n a te d

T h e  o n ly  issue in  th a t  ca se  w a s  w h eth er  fid e icom m issa r ies  w e re  
d e s ig n a te d  w ith  su fficien t c la r ity  ; th e re  w a s n o  co n tro v e rs y  as to  w h e t h e r  
t h e  d e e d  fa ile d  to  crea te  a  v a lid  fid e ico m m issu m  b y  reason  o f  th e  a b s e n c e  
o f  a  p r o v is io n  to  th e  e ffe c t  th a t  in  th e  e v e n t  o f  b rea ch  o f  th e  p r o h ib it io n  
a g a in s t  a lien ation  th e  fid e ico m m issa r ie s  w ere to  ta k e  o v e r . I n  t h e  
c ir c u m s ta n ce s  I  d o  n o t  th in k  th e  ju d g m e n t  can  b e  ta k en  as e n u n c ia t in g  
s u c h  a  p r in c ip le  o f  law . W h a t  th e  la w  requ ires is th a t  a v a lid  f id e i 
c o m m issu m  m u st con ta in  a  p r o v is io n  th a t  a fter  a  sp ecified  tim e  o r  th e  
fu lf ilm e n t  o f  som e c o n d it io n  th e  p r o p e r t y  sh ou ld  g o  o v e r  t o  th e  f id e i-  
c o m m is s a r y  ; th a t re q u ire m e n t is sa tis fied  in  th is  case.

A c c o r d in g ly  th e  a p p e lla n t ’ s se co n d  p o in t  a lso fa ils  a n d  th e  a p p e a l  is  
d is m is se d  w ith  costs.

T .  S . JfEKXANDO, J . — I  agree .
Appeal dismissed.


