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Evidence—Witness—Dcubt as to his competency to understand nature of ccth—
Right of Counsel to question the witness—Unsworn cvidence—Requirement of

corroboration—Burden of proof—Alisdirection.

" Where there is doubt as to the question whether a witness was, by reason of
his age or mental immaturity, able to understand the nature of the oath which

was. administered to him, Counsel should not be prevented by the Court from
questioning the witness so as to clear the doubt.  If the doubt is confirmed, tho

Jury should be dirceted that it is unsafe to act on unsworn evidence unless it i3

eatisfactorily corroborated.
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Where tho defence calls no evidence snd only.suggests, by cross-examination
of tho prosecution witnesses, that it was not tho accused, but some other person
who committed tho criminal act charged, the burden lies throughout on tho
prosccution to establish the guilt of the accused. In such a case, it would
be a misdirection if the Court suggests to the Jury that some onus lies on the
defence to disprove, by a balanco of probabilities, facts averrcd by tho

prosecution.

APPEAL against a conviction at a trial before the Supreme Court.

E. R 8. R. Coomaraswamy, with L. Athulathmudali, C. Chakradaran,

N. 7. S. Kularatrne, Kosale Wijayctilleke, M. S. Aziz, S. C. B. Walgam-
paya and C. Ganesh (assigned), for the accused-appellant.

N. Tittawella, Crown Counsel, for the Crown.

Cur. adv. vull.

November 28, 1968S. H. N. G. Fervanpo, C.J.—

The appellant was indicted with the murder of one Gunadasa, and was
on that charge convicted of the offence of culpable homicide not amounting

to murder.

- The only alleged ecye-witiiess called by the prosecution was one
Karunadasa, who was affirmed at the trial and stated his age to be 15
years. The learned Crown Counsel commenced his examination of this
witness in a manner which quite obviously indicated Counsel’s own
doubts as to the question whether the witness was, by reason of age or

mental immaturity, a competent witpess.

When this examination had proceeded for a few minutes, Counsel for

the defence submitted to the learned trial Judge that the witness appeared

to be much younger than he claimed to be. This submission was based

on grounds (a) that the witncss was “ very small in size ”’, and (b) that
the witness could not rcpeat some words of the oath administered to

him. In regard to these words, Counsel’s submission was that the

witness did not understand their meaning.

The learned Commissioner then ruled ““ I hold that he is competent to
giveevidence ”’. Despitc this ruling, Crown Counsel put further questions
desizned to test the understanding of the witness, and asked the direct
question “Do you know the difference between truth and falsehood?''.
There was no answer to this question, and the Commissioner remarked :
“ Is all this necessary, I am quite satisfied that the witness is coirpetent
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to give evidence.’ Crown Counsel then, with admirable persistence,
showed the witness a book and asked the witness, *““If I call this an
clephant, is it right or wrong? ”’, to which the witness replied, “ That is
correct >’. At this point, Counsel appearing for the defence again protested
that the witness was incompetent, but he was again. over-ruled by the
Court. The evidence of the witness was thereafter led, and it is perfectly
clear that the conviction of the appellant depended on that evidence.

We feel hound to say that the learned Commissioner was unduly
impatient in his consideration of this matter, which a sufficiently
experienced Crown Counsel thought worthy of investigation. If the
prosccution itsclf was doubtful whether the witness understood the
nature of the oath which had already been administered, further
questioning, if permitted, might have confirmed that doubt. If so,
the-Jury would have had to be directed that it was unsafe to act on
unsworn evidence unless it was satisfactorily corroborated. We are
content however to let this matter rest there, since the conviction was

vitiated on more certain grounds.

The defence called no evidence, except " to prove some minor
contradictions, and made no attempt, in cross-examination of prosecution
witnesses, to prove facts which might have established an alibi or founded
an exculpatory or mitigatory plea of self-defence, nor did the existence
of any such facts arise upon the prosccution evidence. Thus the defence
only challenged the prosceution to prove that it was this accused, and
no other person, who had stabbed the deceased, and the burden lay
throughout on the prosecution to establish the guilt of the accused.

We now quote certain passages from the surnming-up :

- ““The defence takes up the position that the Crown has not
satisfactorily proved that it was this accused who committed this
offence. The defence has suggested that it could be anybody else.
Now, where the defence is concerned, you nced not be satisfied beyond
reasonable dsubt. I you are satisfied that the defence position is
established on a balance of probabilities, as they say, then you will
accept the defence position. Unlike the prosccution which has to
prove its caso beyond reasonable doubt, no such high degree of proof
is required as far as the defence is concerned. All that the defence
peed show is that their position is more probable. ™

*“In this case the defence has also taken up the position that this
incident did not take place at the spot described by Karunadasa.
They say, for one thing, from where Xarunadasa was, that is according
to them, as he got out of the boutique, he could not have scen an
incident where this incident is supposed to have taken place. ”
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“Whereas the prosecution has to prove its case, every aspect of its
case, beyond reasonable (doubt, the defence has only to show by a
balance of probabilities that the position taken up by the accused is
probably true. The defence has stated that Baby Nona and her
husband were angry with this accused, and therefore the accused

was falsely implicated. ”

““ The defence is that this accused has been falsély implicated iv

this case. ”’

The passage quoted at (1) above can fairly mean that thero was an
onus on the defence to prove, on the standard of the balance of probab-
ilities, that someone other than the accused commitled the offence ; the
second passage can mean, in the light of several references to that standard,
that the defence position, that the offence may have been committed at
some other place, must bo rcjected unless some alternative place of commis.
sion is proved by that standard of proof ; the third .and fourth. passages
can mean that tho possibility of the accused having been Jalsely tmplicated
must be rejected unless proved by the same standard. YWo must say
with respect that the same crror is disclosed in each of theso passages,
namely, the error of suggosting that some onus lay on the defence to
disprove facts averred by the prosccution. It will suffice to note the
precise conscquences of this crror in tho case of tho first of the quoted

passages.

In cvery criminal case, the burden lies throughout on the prosecution
to prove convincipgly that the person charged is the person who actually
committed the criminal act charged. This the prosecution can do, only
if it succeeds in excluding beyond reasonable doubt the possibility that
somo other person committed that act, and no burden lies on the dofence
to establish tho existence of that possibility. But tho diroction now
under consideration quite clearly informed the Jury that they need not
consider the existence of that possibility, unless the defence proved that
it was probable that ‘‘ anybody elso ”* committed the act of stabbing.
These passages thus contained serious mis-directions as to the bLurden of

proof.

We have now to quote another passago in the summing-up, which was
criticised at the appeal :—

“You will noxt ask yourselves, is thero corroboration of this
evidence ? Has the cvidence of Karunadasa and Baby Nona becn
corroborated ? They have stated that thoy followed a trail of blood
and went up to the body. The sub-Inspector of Police has told you
that there was a very long trail of blood. I will deal with this aspect
of the trail of bloed a littlo oarlier (sic). For the moment, Karunadasa
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and Baby Nona say that a trail of blood led down to tho body of the
doceased and there is evidence that there has been a trail of blood up

to the body of tho doceased. ”

. Tho proved oxistence of a trail of blood did confirm the truth of the
testimony of the two witnesses that they found the body of the deceased
man lying at tho placo whero the trail ended. But the defence did not
dispute this part of the testimony. What was actively in disputo was
tho truth and the accuracy of Karunadasa’s evidence that ho saw the
accused stabbing tho deccased, and tho trail of blood afforded no
corroboration of this cvidence. The matter which was hero referred
to was not truo corroboration, because it was not ‘‘ ovidenco tonding
to show that tho accused committed tho offenco charged”. We hold
that tho learned Commissioncr should either have rofrained from roforring
to the trail of blood as being corroberation, or should else have directed
the Jury that tho existonce of the trail of blood did not corroborate the
vital and disputed part of Karunadasa's testimony. There was thus
misdirection on a matter of mixed law and fact. '

For tho roasons now stated we set aside the verdict and sentonce and
- orderod a verdict of acquittal to bo oentered. Having regard to the fact
that tho prosecution depended almost entirely on the evidence of a single
witness, whose understanding was seriously doubted by Crown Counsecl,
we did not consider this a fit case for the exercise of our discretion to

order a fresh trial.

Accused acqustled.




