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1942 P r e s e n t: Howard C.J., Soertsz and de K retser JJ.

THE KING v. PO NNUSAM Y SIVAPATH ASUNDERAM  

2—M. C. P o in t P edro, 653.

C onspiracy— C harge o f a b e ttin g  as w e ll  as o f c o m m ittin g  murder-?—C oun t no t
illega l fo r  m u ltip lic ity  o f charges— S u g g estio n  b y  C row n  C ounsel in
address— C haracter o f accused— P en a l C ode, s. 113a .
T he m a te ria l  p a r ts  of th e  first co u n t in  th e  in d ic tm e n t in  th is  case  

w e re  as fo llow s : —
T h a t one S. R am asam y (since  deceased ) an d  you  (i.e., th e  appellan t, 

an d  h is  co -accused) d id  ac t to g e th e r  w ith  a  com m on pu rp o se  fo r, o r  in, 
co m m ittin g  o r a b e ttin g  th e  offences of m u rd e r  o f (five p e rso n s  n a m e d ), 
a n d  -that you  a re  thereby , g u ilty  o f th e  offence of co n sp iracy  to  com m it 
o r  a b e t th e  sa id  offence of m u rd e r  an d  in  p u rsu a n ce  of th e  sa id  con
sp iracy  th e  sa id  R am asam y  d id  com m it m u rd e r  b y  cau sin g  th e  d e a th s  
o f . . . an d  th a t  y o u  h a v e  th e re b y  com m itted  a n  offence 
p u n ish ab le  u n d e r  section  113b, re a d  w ith  sec tions 296 an d  102, o f th e  
P e n a l Code.

T he basis of th e  case fo r th e  C row n  w as th e  a lleg a tio n  of a  consp iracy  
b e tw een  R am asam y, th e  ap p e llan t, an d  th e  o th e r  accused.

T h e  defence, as in d ica ted  b y  th e  c ro ss-e x am in a tio n  of th e  w itn esses fo r 
th e  C row n, w as th a t  th e re  w as n o  co n sp iracy  b e tw een  R am asam y  an d  
th e  tw o  accused, b u t  R am asam y, a c tin g  a lone  a t  a  tim e  w h en  h e  w as' 
v e ry  m u ch  u n d e r  th e  in fluence of liq u o r, sh o t a t  th e  p e rso n s n am ed  in  
th e  ind ic tm en t, k ille d  som e of th e m  a n d  th e n  sh o t h im self.

H eld, th a t  th e  firs t co u n t in  th e  in d ic tm e n t w as n o t illeg a l e ith e r  on  th e  
g ro u n d  of m u ltip lic ity  of charges. Or b ecause  i t  a lleged  th a t  th e  accused  
pe rso n s a n d  R am asam y  w e re  g u ilty  o f th e  offences of co n sp iracy  to  
com m it m u rd e r  as w e ll a s  th e  co n sp iracy  to  a b e t  m u rd er.

S ec tio n  113a p en alises  co n sp iracy  to  com m it an  offence as w e ll as to 
a b e t th e  com m ission  of th e  offence.

T h e  ad d itio n  of th e  ch arg es  o f m u rd e r  to  th a t  of co n sp iracy  to  comm  If 
o r  a b e t th e  offence of m u rd e r  w as p e rm itte d  by  section  180 ( I )  o f th e  
C rim in a l P ro c e d u re  Code.

.H e ld , fu r th e r ,  th a t  th e  fa c t of R am asam y ’s d e a th  w as re le v a n t  u n d e r  
sec tion  9 o f th e  E v id en ce  O rd in an ce  an d  th a t  th e  m a n n e r  o f h is  d e a th  
w as re le v a n t to  e s tab lish  as a  fa c t th a t  R am asam y  w as a  v ic tim  of 
hom icide an d  n o t suicide.

H eld , also, th a t  th e  suggestion  of C row n  C ounsel th a t  th e  a p p e llan t 
m ig h t hav e  b e en  th e  a ssa ila n t o f R am asam y  c an n o t b e  sa id  to  hav e  
com prom ised  th e  c h a ra c te r  o f th e  ap p ellan t; a lth o u g h  i t  w o u ld . hav e  
b een  b e tte r  if  he  h a d  a b sta in ed  fro m  m ak in g  it.
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APPEAL from a conviction for murder by a Judge and Jury beford 
the 2nd Northern Circuit, 1942. *

N. Nadarajah, fC.C. (w ith  him  H. W. Tlitnubidh), for the accused, 
appellant.—The proceedings in this case offend against the provisions of 
section 178 of the Criminal Procedure Code. Count 1 of the indictment 
contains a m ultip licity of charges. It includes two distinct offences, 
and a count w hich charges both in one count is bad—Rex. v. M olloy’; 
Rex. v. W ilm o t5; Rex. v. O tto w a y  There is no offence of conspiracy as such 
sim pliciter. Conspiracy to com m it murder and conspiracy to abet 
murder are two distinct offences and cannot be included in the same 
charge. You can no more charge a man as an abettor as w ell as a 
perpetrator of the offence abetted than you can charge a man w ith an 
attempt- to com m it an offence and the commission of that very offence. 
See The K in g  v. A ndree et a l . ' and K ing-E m peror v . Tin^mal R eddi e t a l.c. 
The w hole indictm ent is bad for m isjoinder of charges.—Subram aniya  
A iya r v . K ing-E m peror  “.

The verdict on count 1 is too general and does not conform to the  
requirem ents of section 248 of the Criminal Procedure Code. When a 
count contains tw o charges and there is a general verdict of v guilty ” 
one does not know of what offence the prisoner can be convicted. See 
R ex. v . Sheaf \

The admission of evidence suggesting that the death of Ramasamy was 
due to  hom icide and not suicide and thereby suggesting that the accused 
was responsible for the murder of Ramasamy also was improper and 
prejudicial to  th e accused. Evidence tending to show that the accused 
has been gu ilty  of crim inal acts other than those covered by the indictment 
is inadm issible and" vitiates the w hole proceedings—M akin v. A ttorn ey-  
G eneral for N ew  South  W a less; R ex. v . F ir th ".

E. H. T. Gunasekera, C.C., for the Crown.—W ith regard to the last 
ground of appeal the fact and m anner of Ram asam y’s death were relevant 
either under section 6 or under section 9 of the Evidence Ordinance. 
If suicide w as a possible inference and negatived conspiracy it was open 
to the prosecution to show that Ramasamy was the victim  of homicide. 
There w as no prejudice caused to the appellant.

Count. 1 of the indictm ent does not allege m ore than one offence. It 
w as the single offence of conspiracy that was charged in count 1. N ot two  
different offences but two different w ays of com m itting the sam e offence 
are alleged. A  count charging a man w ith  one endeavour to procure the  
com m ission of two offences is not bad for duplicity, because the endeavour 
is the offence charged. A ich bo ld ’s P leading and Practice (30th ed.) 48.
- N. N adarajah, K.C., in reply.—The trial Judge gave no direction at 
all on the count of conspiracy to abet murder. He' confined him self 
so lely  to the point of conspiracy to com m it murder.

Cur. adv. vu lt.

1 (1921) 15 Cr. App, R. 110.
* (1933) 24 Or. App. R. 63:
8 (1933) 24 Cr. A pv. R. 69.
* (19 ’41) 42 N . L. R. 495 at 499. 
‘ I .  L. R. 24 Mad. 523 at 547,

61. L. R. 25 Mad. 535.
■ (1925) 19 Or. App. R. 46.
* L. R. (1894) A . C. 57.
* (1938) All. E. R. Vol. 3, p. 783.
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j^ctober 10, 1942. Soertsz J.—
, A t th e hearing of th is appeal, Counsel for th e appellant lim ited  h im self 
to  tw o of th e  m any grounds o f  appeal against th e  conviction, o f w hich  
n otice had been  g iven  from  tim e to tim e.

T he first objection h e  took w as that th e first count of th e indictm ent, 
w hich is the count on w hich  th e appellant w as convicted, w as bad in law  
This objection w as advanced on a supplem entary notice o f appeal 
tendered on th e e v e  of th e hearing, long after th e tim e prescribed by th e  
Court o f Crim inal A ppeal O rdinance for g iv in g  notice of appeal had  
elapsed. W e m ust in v ite attention again to the observation m ade b y  
Howard C. J., in  th e case of The K in g  v . S eed er S i lv a ':  —

“ G enerally speaking, th is Court w ill refuse to g ive effect to  grounds 
n ot stated in  th e notice, but w h en  th e  appellant is  w ithou t m eans to  
procure lega l aid, and has draw n h is ow n notice, th e  Court w ill not, 
as a rule, confine him  to th e  grounds stated in h is notice. ”

This is hardly such a case. The appellant w as defended in th e Court of 
trial by Counsel and Proctor retained by him . The notice o f appeal 
filed, w ith in  th e prescribed tim e, appears to h ave been draw n by a law yer. 
This ground o f appeal is n ot stated  even  am ong th e “ further grounds in  
law  ” subm itted on Septem ber 25, 1942, signed  by Counsel. W hen the  
case cam e up for hearing b efore u s on Septem ber 28 th e  appellant w as  
represented b y  K ing’s Counsel, assisted  b y  th e  /Counsel w ho had signed th e  
statem ent of th e grounds o f appeal tendered on  Septem ber 25.- In these  
circum stances, w e  should h ave been justified  in refusing to  consider th is  
objection but, although w ith  som e reluctance, w e  decided to hear Counsel 
on th e question raised.

The objection taken by Counsel, as already indicated, relates to  the  
first count of th e indictm ent. T he m aterial .parts o f that count are 
t h e s e :—

“ That one S. Ram asam y (since deceased) and you  (i.e., th e appellant 
and h is co-accused) d id  act together w ith  a com m on purpose for, or in, 

com m itting or abetting the offences of m urder of (five persons nam ed), 
and that you  are thereby gu ilty  o f th e  offence of conspiracy to  com m it 
or abet th e  said offences of m urder, and in pursuance o f th e  said  
conspiracy th e said S. Ram asam y 'did . . . .  com m it m urder 
b y causing th e  deaths of one or m ore of th e  fo llow in g  persons, to  w it  
(three persons nam ed), and that you  h ave thereby com m itted an  

offence punishable under section  113b, read w ith  sections 296 and 102, 
of th e P en al Code ”.

There w ere three other counts in  th e  indictm ent but th ey  w ere obviously  
laid  as a ltern a tives  to  count 1, and w ere w ithdraw n, at th e  suggestion  of 
th e presiding Judge, w h en  th e  Jury returned their verdict against the  
appellant on count 1. T hey do not arise in  th is appeal.

In regard to  th e first count of th e  indictm ent, Counsel contends, that 
it  is illega l because, (a ) it  contains a m u ltip lic ity  o f charges, and (b) it  
alleges that th e accused persons and th e  deceased m an w ere gu ilty  of the  
offence of conspiracy to com m it m urder, as w ’e ll as o f th e offence of 
A ..C  1 41 X . L. n . 337, at page 342.
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conspiracy to abet murder. In support of the first part of this contention, 
he relied upon (a) certain decisions of th e Court of Criminal Appeal in 
England, namely, -in the cases of R ex v . W ilm ot (supra), R ex  v. 
M alloy (supra) & R ex  v. Sheaf (supra) ; (b) the opinion of the 
Judicial Committee of the Privy Council in Subram aniya A iyar v. K ing  
Em peror (supra). For the second part of the contention he sought 
support in the judgm ent of Bashayam Ayyangar J., in King Emperor v. 
Tirum al R eddi (supra).

The English cases decided by the Court of Criminal Appeal deal w ith  
m ultiplicity of charges in cases under the Road Traffic Act, and the 
Larceny Act, and h ave scarcely any application to the case before us in 
w hich our Code of Criminal Procedure governs the framing of charges. 
The opinion of the Privy Council in case (b) above, concerned an indict
m ent in  w hich the two accused persons w ere charged “ w ith  no less than 
forty-one offences extending over a period of tw o years . . . .  
plainly in contravention of the Code of Criminal Procedure (Indian) 
Section 234. ” Their Lordships had no difficulty- in refusing to treat 
th is as a m ere irregularity, and in quashing the conviction entered 
against the appellant. It is difficult to see how it is sought to make the 
ruling in -that case applicable to this.

In case (c) Bashayam  Ayyangar J'. cam e to. deal w ith  two indictments 
that arose out of one and the sam e transaction, the second indictment 

-becoming necessary because the accused concerned in it had not been 
arrested in tim e to be tried w ith  the accused charged on the first indictment. 
The first indictm ent contained three counts. In the first count accused 
Nos. 1 and 2 w ere charged w ith  haying conspired w ith  Subbi Reddi (i.e., 
the accused in the other indictm ent), and w ith  accused No. 9, to murder 
the deceased and that in  pursuance thereof the deceased w as murdered 
and it alleged that they thereby com m itted an offence punishable under 
sections 302 and 109 of the Penal Code. In the second count third, 
'fourth, ■ fifth, sixth, seventh and eighth accused, w ith  first and second .and 
Subbi Reddi, w ere charged w ith  having m urdered the deceased and com
m itted  an offence punishable under section 302 of the Penal Code. In th e  
third count, another accused', nam ely, the ninth, was charged w ith  having  
conspired w ith  first and second accused and Subbi Reddi (all of count 1) 
to murder the deceased and that in  consequence, the deceased w as  
m urdered, and it alleged that the ninth  accused by giving information  
of -the m ovem ents of the deceased to the first accused enabled the first to 
eighth accused to murder the deceased and so abetted the offence punish
able under sections 302 and 109 of the Penal Code.

In the indictm ent presented against Subbi Reddi, w ho w as arrested  
later, there w ere tw o counts. The first charged- him  w ith  conspiring  
w ith  first, third and ninth accused in the other indictm ent to murder 
the deceased and, as in  pursuance of it the deceased w as murdered, w ith  
being guilty  under sections 302 and 109 of the P en al Code. The second  
count charged him  w ith  the murder of the deceased, punishable under 
section 302.

The result of the two trials w as that on the earlier indictm ent, first to  
eighth accused w ere convicted of m urder and ninth accused of abetm ent 
of murder. The first, second and ninth accused w ere acquitted of
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conspiracy. That is to say count 1 failed, count 2 succeeded, count 3 
succeeded, the n inth  accused being found gu ilty  o f abetm ent o f murder. 
On the later indictm ent, Subbi Reddi w as convicted on  both th e  counts. 
There w ere appeals by a ll th e  parties concerned- The G overnm ent 
appealed against th e acquittal o f the first, second and ninth accused, and 
all tbe accused against th e  convictions entered against them . The 
learned Judge dism issed the G overnm ent Appeal, and quashed the  
conviction of Subbi R eddi on th e  count of conspiracy.

The on ly  point o f im portance that em erges from  all this is  that, in  a 
case such as that w as, in  w hich  th e conspiracy alleged w as not th e offence 
of conspiracy defined in  section 113a of our Code and in  120 of the Indian  
Code, but on ly one species of th e abetm ent o f an offence as defined in  
section 100 o f our Code and in  section 108 of the-Indian  Code, “ you  can 
no m o re”—to use the w ords of Bashayam  A yyangar J.— “ charge a 
m an as an abettor as w e ll as a perpetrator of the offence abetted, and th a t 
n o tin  th e  a ltern a tive  bu t cu m u la tive ly , than you  can charge a m an w ith  an 
attem pt to com m it an offence and the com m ission of that offence ”. 
It w as on that ground that Subbi R eddi’s conviction on th e charge of 
conspiracy w as quashed, and his conviction on the charge of murder 
affirmed. B ut th e position is en tirely  d ifferent here for, now, both our 
Code and the Indian Code h ave a d istinct offence of conspiracy  w hich  
penalises abetm ent of an offence, regardless of w hether it is com m itted  
or not. It is that kind of conspiracy that is charged in  count 1 here, 
and the allegation is m ade that the appellant and h is co-accused conspired  
in  that sense, w ith  Ram asam y, to cause the death of the persons named, 
acting w ith  a com m on purpose, taking, m aybe, different individual 
parts and yet being liab le as co-conspirators  to be punished in the m anner 
laid down by section 113b. The observation m ade by P erryn  B. in  th e  
old case of K in g  v. F u lle r ' supports th e first count as it is fram ed in  
th is case, for a ll the m atters a lleged  are “ parts o f one en d eavou r". 
The evidence w hich  the Jury, as their verdict indicates, accepted shows 
that the appellant w as present as an abettor w h en  th e  offences charged  
w ere com m itted and, in  v iew  of sections 102 and 107 of th e P en al Code, 
“ he m ust b e d eem ed ” to h ave com m itted th e offences of m urder w ith  
w hich h e w as charged, and so to h ave incurred th e sentence passed on  
him. In regard to w hat w as urged against th is cou n t 1, on the ground  
that it contained in  addition to the charge of conspiracy to com m it 
or abet th e offences of m urder, th e three charges of m urder set forth, w e  
need say no m ore than th is—section  180 (1) of th e Crim inal Procedure 
Code perm its that to be done w here the offences arise out of one trans
action. For these reasons, w e are of opinion that the first objection fails.

Secondly, Counsel contended that irrelevant evidence had b een  adm itted  
and an im proper suggestion  m ade b y  Counsel for th e  Crown, and that 
it  is im possible to say that t h e ! Jury w ould, necessarily, have com e 
to th e sam e conclusion if  that evidence had been ex c lu d e d . and that 
suggestion  had not been  m ade.

The evidence im peached as irrelevant is that g iven  b y  th e M edical 
Officer, Dr. Ponniah, in  answ er to  questions put to  h im  in  exam ination- 
in-chief, to the effect that Ram asam y, one of the alleged  conspirators,

1 (1737) 126 E . B. p . 847.
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w ho w as found dead shortly after he is  said to  have committed the offence 
charged, died of a gunshot injury which, in  v iew  of its location, the 
Doctor thought, disclosed a case of homicide, rather than one of suicide. 
The Doctor did not,'"however, rule out suicide as impossible.

The objection taken, on appeal, to th is evidence and the suggestion
based upon it, is stated in  the notice of appeal as fo llo w s:__

“ (a) the evidence, re the hom icide of Ramasamy, w as irrelevant and 
im m aterial to the charges in  the in d ictm ent” ;

“ (b) it  tended to introduce th e character of the appellant in  so far 
as it w as suggested that the appellant, having been found w ith  
the gun of Ramasamy soon after h is death, m ay have been the 
murderer of R am asam y”. 1

“ The appellant begs further to subm it that, on th is aspect of the case, His 
Lordship’s charge to the Gentlem en of th e Jury w as inadequate and 
insufficient.”
- The first question that arises for consideration, on this objection, relates 
to  th e relevancy of th is evidence, and in order to determ ine that, it is 
necessary to ascertain w hether there w as a fact in  issue or a relevant 
fact on w hich this evidence could, reasonably, be said to have a bearing.

The basis of th e case for th e  Crown was th e allegation of a conspiracy 
betw een  Ramasamy, th e appellant, and the other accused. The defence, 
as indicated b y  th e cross-exam ination of the w itnesses for the Crown, 
w as that there w as no conspiracy betw een Ramasamy and the two  
accused, but that Ramasamy acting alone, at a tim e w hen h e ' was very  
m uch under th e influence of liquor, shot at the persons named in the  
indictm ent, k illed  som e of them, and then shot him self. In short, that 
Ram asam y ran amok, and that such -intervention as there w as on the  
part of the appellant w as in order to protect, as far as possible, Rama- 
sam y’s intended victim s from h is attacks. It is, therefore, obvious that 
th e  crucial fact in  issue w as w hether Ramasamy and the two accused 
'were, in the words of coiint 1 of the indictment, acting “ together w ith  a 
common purpose for or in com m itting dr abetting the offences of, murder ” 
alleged  in-that count.
, Section 9 of the Evidence Ordinance enacts th a t : —

“ Facts necessary to  explain  or in troduce  a fact in  issue or relevant 
fact, Or w h ich  su pport or. rebu t an inference suggested by a fact in  issue  
or relevant fact , . . . or w hich show the relation of parties by  
w hom  any such fa ct w as transacted, ana relevant so far as they are 
necessary for that purpose-
A s a m atter of narrative, in  order to introduce the facts in  issue, it was 

necessary to estab lish  the fact of the death of Ramasamy w ho, count 1 
of the indictm ent alleged, w as one of the conspirators “ since deceased  
T he fact of Ram asam y’s death was, therefore, relevant. The n ext  
question is w hether the m anner of h is death w as relevant. In regard  to  
th is question, the cross-exam ination o f the m edical officer shows that the  
defence, from the. beginning, sought to establish th e  fact that Ramasamy 
had .com mitted suicide. The purpose of that lin e of defence w as to  
negative or,' a t-least, tb . reduce the probability of th e  existence of a 
-conspir,acy; That defence would, in  turn, be rebutted, to som e extent at
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least, if  hom icide w ere established as th e cause of Ram asam y’s  death, for 
hom icide w ould tend to rebut th e inference sought to  b e drawn from  
suicide if  that w ere established. That, undoubtedly, w as the purpose 
behind the questions put to the M edical Officer b y  Crown Counsel. The 
question of the w eight o f th is evidence w as a different m atter, and w as a 
question for th e Jury. .

The m ajority of us are, therefore, o f opinion that it cannot be said that 
it w as irrelevant to seek  to establish  as a fact that Ram asam y w as the  
victim  o f hom icide as opposed to suicide. Thus ground (a) in  the notice  
of appeal on the L aw  fails.

The other question for consideration is that raised in ground (b) in  
w hich  the com plaint is  that Counsel for th e Crown su ggested , in  tb e  
course of h is observations on the case, “ that th e  appellant having been  
found w ith  the gun of R am asam y soon after h is death, m ay have been  
the m urderer of R am asam y". H ere the objection is not m erely  that 
th e Crown sought to establish  that R am asam y w as th e v ictim  of homicide, 
but also that it m ade the suggestion  that th e appellant m ight h ave been  
the murderer. This objection does n ot relate to a point of evidence, 
but to an argum ent w hich  Counsel thought fit to em ploy. Now, ru les of 
evidence do not, and obviously cannot, set lim its to argum ent. That, o f  
course, does not m ean that, quite apart from  the adduction of evidence  
as such, som ething m ay not be said  or done du ring  a trial, in  a m anner or 
form, that w ould, in  effect, am ount to  an im proper introduction of 
evidence or, w orse still, to  an im proper introduction of irrelevant evidence, 
and w ould  so divert the trial from  a fair course.

The question, then, is w heth er th is is  such an in s ta n c e ; w hether the  
suggestion of Counsel for th e Crown could, reasonably, be s a id ,to have  
such an effect ,on th e  trial in  th is case. H ere w e  are dealing w ith  w hat 
w as on ly  a suggestion, and it is clear that w hen  C ounsel m ade -it, he  
appears to h ave been  anticipating a question that h e thought m ight 
occur to the m em bers of th e Jury on h is subm ission that Ram asam y w as  
the victim  of hom icide, as to w ho could  h ave b een  th e assailant,, and he  
suggested  that it m ig h t have  happened in one of several w ays, for instance, 
at the hands of th e appellant who, there w as ev idence, took m easures to  
conceal the gun shortly after the death of Ramasamy; If C row n C ounsel 
had paused to reflect he w ould, probably, h ave realised, that th is sug
gestion  w ould  support rather than rebut the in ference w hich  th e  defence  
w as seeking to subm it b y  establish ing suicide; for if  R am asam y w as. shot 
by th e appellant, that fact could reasonably be said to tend to rebut the  
allegation m ade by th e Crown that th ey  w ere co-conspirators.

W hile w e think that th is question, w heth er it  w as hom icide or 'suicide, 
that brought about Ram asam y’s death, and this suggestion that the 
a p p ella n t m ight have been  the assailant, w ere inconclusive, and rem ote, 
and that it would have b een  better if  Crown Counsel, had .abstained from  
them , the m ajority of us are of opiftioh that it cannot reasonably b e said, 
that th e suggestion com prom ised th e  character, that is to sa y ; . the, 
reputation, of th e  appellant. It is oh that ground that the objection is 
t a k e n ' '

‘‘ it tended to introduce the character of the a p p e lla n t”! ■
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W e do not th ink  it  could have prejudiced the appellant in  any w ay  at 
all. The Jury had w hat was, on th e whole, an adequate direction from  
the presiding Judge as to the manner in which they should treat this 
evidence, and the suggestion, m ade upon it, w hen he directed them as 
follow s

“ I do not propose at this stage to deal w ith the injuries on Ramia- 
sam y. I  shall refer to that before I have finished, but I do not think  
that it  is necessary at this stage to go into the m atter because, although 
w hat w as done at the death of Ramasamy and, m ore particularly, 
after the death of Ramasamy, m ight have som e bearing upon the 
case, and m ight throw som e light on the case. You m ust remember 
'that these accused are not charged in this case w ith  the murder of 
Ramasamy or w ith  conspiracy to m urder Ramasamy. There is no 
indictm ent against them  w ith  regard to that particular offence, and 
it  is  to th e extent that the subsequent action ascribed to the first 
accused could th£ow light upon his previous actions as regards 
Seethaletchum y, M aheswary and Kandasamy Durai that that evidence 
is  relevant at all, and w hatever conclusion you m ay com e to upon the 
evidence, I  w ish  you  to rem em ber this.: that is, even  if  you  come to 
th e  conclusion that Ram asam y’s death w as due to homicide, do not 
u se that fact as anything w hich is adm itted in  the present case, except 
so far' as th e subsequent action of the first accused m ight have some 
relevance to th is c a s e ; you  m ust not allow  your m inds to be prejudiced 
if  you  com e to th e conclusion that Ramasamy’s death was due to 
hom icide.”

(b) “ I am not quite certain w hether it is of such importance to  
you  to 'decide w hether there w as hom icide or suicide. Crown Counsel" 
suggested that if it  was homicide, then, it  m ay have been caused by  
the first accused. Of course, the -only evidence that the first accused 
could have "done it is the fact that the first accused was afterwards 
seen  h id ing  the gun aw ay in that store room. We have no evidence 
as to w ho pulled  the trigger or w ho fired the shot. It does, however.

• appear that the action of the first accused m ay have some significance 
as to w hether it w as a case of hom icide or suicide. If h e was doing 
aw ay w ith  the gun in hiding it, certainly he was trying to confuse the  
issue and. to  get rid of w hat m ight have been a piece of m aterial 
evidence in  the case. That is to say, the possession of the gun, and, 
in  m y v iew , it m ay be possible—I  do not say that you m ust—for you  
to say that th is action ̂ of the first accused showed that he w as very  
deeply im plicated in  an action done by Ramasamy. I  do not say 
that you w ould be driven to that conclusion by that fact alone, but 

- i t  m ay be reinforced by other facts affecting the first accused. 
Undoubtedly, if  he did fire the shot him self and killed  Ramasamy, 
then, he w as trying to get rid of th e gun. If h e  thought it w as suicide., 

. h e  m ay have tried to confuse the issue in som e w ay—I do not know  
how. One cannot say. w hy—but as far as h e w as concerned, h e was 
probably creating evidence w hich m ay point to hom icide than to 
suicide, because Ram asam y could not have carried the gun to the  

■ store room after h e had shot himSelf. But w hatever it is, as I said  
before, even  if y o u  com e to the conclusion that it was hom icide and
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th e first accused had fired that shot, do not le t that fact prejudice 
you  as regards th is case itself. M erely consider w hether you can  
draw  som e inference w hich  im pels you  to think that th e first accused  
w as taking a very  active part in  th e w h ole of th e  transactions o f that  
day, or Whether that fact reinforces th e evidence w hich  you  m ay hold  
to  h ave been  established against tke first accused. It is on ly for th£t  
purpose that you w ill use th is fact and not for any other purpose in  
th is case.”

(c) “ A s regards th e question of hom icide and suicide, I  have already  
w arned you  that even  if  you  com e to th e conclusion that it w as hom icide  
you  m ust not u tilise  that fact.”
For these reasons, the m ajority o f us are unable to sustain th e second  

objection.
T he appeal fails. It is  dism issed.
T he application is refused.

A ppea l dism issed.


