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E v id e n c e — C h a rg e  o f  m u rd e r  o j  a n a m ed  person — E v id e n c e  o f  in ju r ie s  on  o th er  

p erson s  m u rd e re d  at sam e tim e—R e le v a n c e — M e a n in g  o f  w o rd s  “  w ith o u t  

a n y  ex cu se  ” in  clause 4 o f  P e n a l  C o d e , s. 294— D u ty  o f  J u d g e  to g iv e  
d irec tion — P r o o f  o f  affidavit.

In a charge of murder the cross-examination'of the witnesses for the 
prosecution indicated that the defence relied on the theory that the 
injuries sustained by the deceased person (S) and others were inflicted in 
a hand-to-hand conflict.

The crown led evidence to prove that fatal injuries were caused not 
only to (S) but also to two others, by gunshot wounds which could not 
have been inflicted at short range.

H e ld , that the evidence was relevant.
T h e  K in g  v .  M e n d ia s  (42  N .  L . R . 244 ) distinguished.
Where an affidavit which was alleged to have been sworn by the 

accused and which was put in evidence by the Crown was not proved 
according to law and where its submission gravely prejudiced the case 
for the accused,—

H e ld , that the conviction was bad.
O b ite r , where the Judge puts to the jury clause 4 of section 294 of the 

Penal Code a precise direction is necessary as to the nature of the circum­
stances, which might come within the meaning of the words “ withe dt 
any excuse ” in the clause, and which might reduce the offence from 
murder to culpable homicide not amounting to murder.

A P P E A L  from  a conviction by  a Judge and ju ry  at the first Northern 
Circuit.

G. G. Ponnam balam  (w ith  him  S. N . Rajaratnam , S. Saravanam uttu  and 
G. G. H o o v e r), fo r the accused, appellant.— The evidence relating to the 
death of two persons other than the deceased, Sangarapillai, and to 
injuries to other persons was im properly admitted, and caused serious 
prejudice. Such evidence would have been admissible only if  the defence 
was one o f mistake or accident. No such defence was either raised or 
foreshadowed. See The K in g  v. Mendias ' ; Ph ipson  on  Evidence (7 th  ed.) 
p. 68; R. v. B e rn a rd 2; 4- v - M cG ra th  &  M c K e v it t3; R. v. Rodley '.

In the summing-up the attention o f the ju ry  was drawn to clause 4 o f 
section 294 o f the Penal Code. No direction, however, was g iven  in 
regard to the meaning o f the words “  w ithout any excuse ” . The onus 
was on the Crown to prove that there was no excuse. See Ratanlal’s Law  
of Crim es (14th ed., p. 720 et seq.) and the cases referred  to there.

The Crown produced in rebuttal an affidavit which was alleged to have 
been sworn by the appellant in connection w ith  an application fo r bail to 
the Supreme Court. There was no definite proof, however, that the 
person who made the affidavit was the appellant. The document w as
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adversely commented upon by the presiding Judge and thus gravely 
prejudiced the case against the appellant. An  affidavit cannot be used 
as evidence even against him by  whom it is sworn without proof of the 
handwriting— Barnes v. Parker \ The ordinary rule regarding proof o f a 
document would apply to proof of an affidavit also. It  was held in Rex v. 
K a d ir g a m e n that even a deposition should be form ally produced. The 
affidavit produced in this case cannot fa ll under section 80 o f the Evidence. 
Ordinance. I f  was not sworn before a person duly authorised under 
section 428 (a ) of the Crim inal Procedure Code. No general rules concern­
ing affidavits have yet been passed under section 49 o f the Courts 
■Ordinance. Nor was the affidavit sworn before a District Judge or 
Magistrate. The document was, therefore, not a record o f evidence 
g iven  in a judicial proceeding. See also A. I. R. 1939 Cal. 657 and 
Sarkar on Evidence ( 6th ed.) p. 630.

N iha l Gunesekera, C.C. (w ith  him S. A lle s ) , for the Crown.— Thie evidence 
regarding the death of, and the injuries on, other persons than the deceased 
.Sangarapillai was led solely to rebut the defence that there was a hand-to- 
hand fight at close quarters between the tw o factions. It  was, therefore, 
relevant and admissible— John M akin et al. v. The A ttorney-G enera l fo r  
New  South W a les ’ ; W . H. B a ll & E. L. B a l l ' ;  J. E. W. C h itson ’ ;■ 
Gerald Kennaway °.

The Judge’s failure to explain the meaning of the words “  without any 
excuse ”  in section 294, clause 4, did not cause any prejudice. The 
verd ict would not have been different even if  the words had been 
explained. There was no substantial miscarriage o f justice, and the 
proviso to section 5 (1) of the Court o f Crim inal Appeal Ordinance would 
be applicable. The onus was on the accused to prove the excuse, i f  there 
was any— Perkins v. Dewadasan '.

The question about the statement made in the affidavit was admissible 
not under section 80 but under section 145 of the Evidence Ordinance. 
Th e  authenticity o f the affidavit was never challenged by the appellant. 
T h e  Court o f Crim inal Appeal w ill not g ive effect to a purely technical 
point, which m ight have been taken at the trial— John M e tz ’ ; W illiam  
Jackson “ ; Andrew  Thomson  ” .

Cur. adv. vult.

Novem ber 3, 1941. M oseley J.—

The appellant, together w ith  six others, was charged at the Jaffna 
Assizes on an indictment alleging that being members of an unlawful 
assembly, the common object' of which was to commit murder, they did 
in prosecution o f the said common object commit murder by causing the 
death o f one Ambalam  Sangarapillai; alternatively, that they committed 
murder by causing the death o f the said Am balam Sangarapillai. The 
appellant, at the trial, was convicted on the second count, his co-accused 
being acquitted on both counts. He now applies for leave to appeal 
against the conviction upon grounds which involve questions o f fact, and
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appeals on a number o f questions o f law. Assuming that the evidence 
placed before the ju ry  was properly before them, w e  cannot say that the 
verdict was unreasonable or that it cannot be supported having regard to. 
that evidence. I t  is, therefore, only necessary fo r  us to consider the 
arguments advanced by Counsel fo r the appellant on the points o f law. 
The charges w ere based on an incident that occurred on the beach at 
M yliddy on the m orning o f March 23, 1940, when there was a clash 
between what became known during the trial as the Eastern and W estern 
Parties. In  the course o f the clash three persons w ere  k illed  and a 
number o f others injured. O f these, the three who w ere k illed  and a 
m ajority o f those injured belonged to the W estern Party. The appellant 
and his co-accused w ere members o f the Eastern Party.

I t  appears unnecessary to set out the facts in any degree o f detail. It  
may be sufficient at this juncture to say that the case fo r the prosecution 
was that the Eastern Party  w ere  the aggressors, the W estern P a rty  m erely  
victims. The defence put forw ard  by the appellant was that he was 
acting in the exercise o f the right o f private defence. He' said that he 
heard cries from  the beach and saw some people from  Kaddukadawai 
being pursued by a crowd from  the W est; that he ran to his house, got 
his gun and four cartridges and joined the Kaddukadawai people, who by 
that time appear to have turned their faces to their pursuers ; that he 
heard shots fired, fired tw o shots into the air and that he then fired at a 
certain man, Markandu, w ith  the intention o f preventing further firing 
from  the West. He admitted in cross-examination that he knew that 
what he was doing was lik e ly  to result in the death o f someone. The ju ry  
indicated by their verd ict that they rejected his story that he was acting 
in the exercise o f the right o f p rivate defence. A  number o f grounds w ere  
submitted to us a lleging the im proper admission o f evidence and several 
instances "of m isdirection and non-direction, M any o f these appear to us 
to be w ithout substance.

There are, however, three grounds o f appeal which have invited  our 
careful consideration. They are as fo llow s : —

(1) That the facts o f the death o f tw o persons other than the deceased, 
Sangarapillai, and of in juries to other persons w ere  im properly put in 
evidence.

(2) That in inviting the attention o f the ju ry  to clause 4 o f section 294 
o f the Penal Code, the trial Judge om itted to g ive  a proper direction in 
regard to the meaning o f the words : “  W ithout any excuse

(3) That an . affidavit marked X  2 w hich is a lleged to have been sworn 
by the appellant and which was put in evidence by  the Crow n was not 
proved according to law  and that its submission g rave ly  prejudiced the 
case against the appellant.

In  regarcT to Poin t 1, it appears that medical- evidence was led detailing 
the nature o f the injuries which-caused the death o f one Velup illa i. The 
fact o f the death o f one Sinappu, and to some exten t the nature o f his 
injuries was also before the jury. Further, the nature and exten t o f the 
injuries incurred by ten o f the W estern P a rty  w ere  described in  detail by  
the medical witness. I t  is contended on behalf o f the appellant that fo r 
the purposes o f the prosecution it  was necessary to prove on ly the nature 
o f the injuries sustained b y  the deceased, Sangarapillai, in respect o f
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whose death alone the appellant and his co-accused were charged in this 
case. I t  is conceded that the injuries inflicted on the deceased and others 
o f his party were caused in the course of the same transaction. W e were 
referred to a decision o f this Court in the case o f The K ing v. M endias'.
In that case evidence had been given by the prosecution witnesses to the 
effect that persons other than the deceased received injuries from  blows 
struck by the accused on the same occasion and medical evidence had 
been led as to the nature of those injuries. This evidence had been 
admitted upon the footing that it m ight throw some light on the question 
o f the intention o f the accused. It  was helcj, by this Court that the fact 
that persons other than the deceased received injuries at the hands of the 
accused was admissible in evidence as being so closely and inextricably 
m ixed up w ith  the guilty act itself as to form  part of the same transaction, 
and therefore admissible under section 6 of the Evidence Ordinance. 
But it was held that the nature and extent of the injuries inflicted on other 
persons did not go to prove the malicious intention of the accused' towards 
the deceased. In the present case the Crown >did not re ly  upon such 
evidence as being indicative of the intention of the appellant and his 
co-accused. The evidence was not led in order to rebut a plea o f accident 
or mistake. It  had, however, been indicated by the cross-examination 
o f prosecution witnesses that the defence was to some extent going to 
re ly  upon the theory that the injuries sustained by the deceased and 
others were caused in the course o f a hand-to-hand conflict. This theory 
could be exploded if  it w ere shown from  the nature and pattern of the 
gunshot wounds that they could not have been inflicted at close range. 
For that reason it seems to us that this evidence was relevant at the time 
at which it was pla'ced before the ju ry although at a later stage, in the 
light of the defence put forward by the appellant, it became irrelevant in 
so fa r as he was concerned.

Point 2, although in the light o f our decision to quash the conviction 
it is purely academic, seems to us, nevertheless, deserving of some 
consideration. Clause 4 o f section 294 o f the Penal Code is one which it is 
rarely necessary to consider in crim inal trials- in this country. The 
section, by this clause, creates the offence" of murder if the person com­
m itting the act by which death is caused knows that the act is so 
im m inently dangerous that it must in all probability cause death, or such 
bodily in jury as is like ly  to cause death, and commits such act w ithout 
any excuse fo r incurring the risk o f causing death or such in jury as 
aforesaid. The fo llow ing illustration of the commission o f murder in 
these circumstances is given : —

“ A , w ithout any excuse, fires a loaded gun into a crowd o f persons 
and kills one of them. A  is gu ilty of murder, although he may not 
have had a premeditated design to k ill any particular individual.”

This clause is generally considered to have a lim ited application. It is 
unnecessary for that aspect to be considered here. In the light of the 
illustration the clause would seems to be peculiarly applicable to the 
circumstances o f the present case, w ere it not for the statement o f the 
appellant that he deliberately aimed at a particular person. Nevertheless,

1 l i  .v . L. It. 244.
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it  seems to us that the learned Judge was right in draw ing the attention 
o f the ju ry  to this provision o f our law  which defines one set o f circum­
stances in which the offence o f m urder m ay be committed, in case the 
ju ry should, as they did, reject the story o f the appellant. The clause 
and the illustration w ere put to the ju ry  verbatim . There was not, 
however, any direction as to the nature o f the circumstances which m ight 
come w ith in the meaning o f “  any excuse ”  and consequently reduce the 
offence from  murder to culpable homicide not amounting to murder. 
There was no doubt a ve ry  complete direction g iven  to the ju ry  in regard 
to the appellant’s plea that he was acting in the exercise o f the right o f 
private defence. This plea, i f  accepted in its entirety, would have 
entitled the appellant to acquittal even on the footing that he intended 
to cause the death o f Sangarapillai. Since, however, the attention o f the 
ju ry  was defin itely directed to the possibility o f convicting the accused, 
even i f  he had no such murderous intention as is set out in the first three 
clauses o f section 294, it seems to us that the effect, o f clause 4 should have 
been m ore precisely explained to them. M ere know ledge on the part o f 
the person committing the act which causes death that it is so im m inently 
dangerous that it must in a ll probability cause death does not in  itse lf 
constitute the offence o f murder. That would be culpable hom icide not 
a m o u n t i n g  to murder. As P low den  J. in Barkatu lla  (1887) (P . R. N o. 32 
o f 1887, p. 64) observes : —

“ A n  act done w ith  such know ledge alone is not prima facie an act 
o f murder . . . .  I t  becomes an act o f murder on ly  i f  it can be 
positively affirmed that there was no excuse . . . .  it  must be a 
w ho lly  inexcusable act o f extrem e recklessness. ”
In  the course o f the same judgm ent the learned Judge continues : —

“  It  is a matter o f fact and not o f law  whether a particular act o f 
homicide committed w ith  the know ledge described in clause 4 o f 
section 300, i.e., section 294 o f the Ceylon Penal Code, is com m itted 
without any excuse. As the 4th clause is framed, it need never be 
determ ined as a m atter o f law  what circumstances, other than or 
fa llin g  short o f the five exceptions, constitute an excuse, it  being in 
each case a question o f fact whether from  the concomitant circum ­
stances which are proved, the just in ference is that the act was done 
‘ w ithout any excuse ’. As this 4th clause is expressed, like the three 
preceding clauses, to be subject to the five exceptions whicn are lega l 
excuses fo r  murder (as contra-distinguished from  culpable hom icide) 
it is evident that the words ' w ithout any excuse ’ in clause 4 do not 
mean m erely  ‘ in the absence o f the circumstances described in the 
exceptions ’. A  ju ry  or a Court as a Judge o f fact is le ft  at lib erty  to 
affirm upon proof o f circumstances other than or fa llin g  short o f an 
exception, not that these circumstances form  an excuse fo r  murder, 
but that in v iew  o f them the ju ry  or Court is unable to affirm that the 
particular act o f homicide was com m itted w ithout any excuse, and is 
therefore unable to pronounce the act to be culpable hom icide amount­
ing to murder, as defined in clause 4 o f section 300. ”

The authority above cited is not available. The observations attributed 
to P low den  J. are as set out in  Ratanlal’s Law  o f  C rim es (14th 
ed.. p. 720 et s e q .). I t  m ay be that in this case the ju ry  w ere  attracted by 
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the sim ilarity o f the circumstances to those set out in the illustration to 
clause 4. I t  is equally possible that in the absence o f a special direction 
upon the point they may have confused the excuse to which the clause 
refers w ith  the exceptions which are legal excuses for murder and found 
that there was no evidence to support any o f those exceptions whereas 
they should have had an opportunity o f considering whether there was an 
entire absence o f such excuse as would make the offence m erely that of 
culpable homicide not amounting to murder. As w e haye already 
observed, this point is obiter in so far as the decision of this appeal is 
concerned. Nevertheless, w e have thought it proper to express our 
opinion upon the manner in which/clause 4 should be put to a jury.

W e  now come to the point which prompted our decision to set aside the 
conviction. As has already been observed, the appellant who gave 
evidence on affirmation admitted that he fired tw o shots at a certain 
member o f the Western Party. He. realized, he said, that what he was 
doing was like ly  to result in the death o f someone. But he excused his 
conduct on the ground that he was acting in the exercise of the right of 
private defence. He was cross-examined by Counsel for the sixth 
accused and in the course o f cross-examination it transpired that he had 
applied- to the Supreme Court for bail and in support o f his application 
had sworn an affidavit"; that the person before whom he swore the a ffidavit. 
w as 'M r. Nalliah, a Justice o f the Peace. A  copy of the affidavit was put 
to him and, in particular, paragraph 5 which is-as fo llows : —

“ That I  have been falsely implicated in this case by some o f my 
father’s enemies and also on mere suspicion because I  possess a licensed 
gun. ”

The appellant agreed that in the affidavit-'sworn by him he stated that 
the enemies o f his- father w ere implicating him, but to that statement he 
added the w ord  ‘ alone ’ . He agreed, however, --that he had used the 
words ‘ on mere suspicion because I  possess a licensed gun ’ but explained 
that he said so because he alone was implicated. Later in the trial -the 
C lerk of Assize was called and he produced from  its proper custody the 
appellant’s petition fo r bail to ge th er. w ith  what purported to b e -th e  
affidavit in support. The affidavit was signed by one Iyasamy W ijeye ­
ratnam in English and 'appeared t.o have been affirmed before 
Mr. Nalliah, J.P. Paragraph 5 o f the affidavit is in the same terms/as 
paragraph 5 o f the copy to which reference has been made. The affidavit 
was admitted in evidence. The learned trial Judge in commenting upon 
the appellant’s-defence naturally referred to the "affidavit and commented 

' upon the fact that-nowhere in the affidavit diet the 'appellant suggest as a 
reason for bail th a t i,^  had fired in the deferice o f the Kaddukadawjai 
people. The appellant’s explanation was put to the juiry and they 
w ere  invited to ask themselves i f  they fe lt  they 'would.be satisfied witt] 
that explanation. It  was suggested that the. a ffidavit'gave a ̂ yery strong 
impression that the appellant’s grounds fo r his application^were that he 

-had been fa lse ly  implicated in the matter and that he^was in no way 
connected w ith  it. The ju ry  w ere told that they m ight think it a maftei
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fo r  surprise that the appellant did not base his application fo r  bail upon 
the circumstances which he now  puts forw ard  in his defence and they w ere 
reminded that it was not until the tria l that such a defence was raised.

The point fo r  decision is whether or not the affidavit was properly in 
evidence. Counsel fo r  the appellant assumed that the prosecution relied  
upon section 80 o f the Evidence Ordinance (Cap. 11) which perm its 
certain presumptions to be drawn when a document is produced 
purporting to be a record or memorandum o f the evidence g iven  by a 
witness in a judicial proceeding. Crown Counsel, however, did not re ly  
upon section 80, but upon section 145 -of the Evidence Ordinance, which 
provides fo r proof o f a previous statement made by a witness in w riting  
or reduced to w riting. A s  has been observed, the appellant admitted 
making an affidavit before M r. Nalliah, but he did not adm it that the copy 
which was put to him  agreed in all respects w ith  the contents o f the 
affidavit he admits having made. I t  w ou ld have been an easy m atter to 
prove that the affidavit produced from  the record o f this Court was the 
one made, i f  indeed it was, by  the appellant. He m ight have been called 
to admit, or deny as the case m ay be, the signature to the affidavit, or 
Mr. Nalliah  m ight have been called to prove that it was the appellant who 
in fact had made the affidvit. N either o f these things was done. It  
seems, therefore, to us that there was no p roof that the person who made 
the affidavit produced was the appellant. In  the absence o f such proof 
the affidavit could not be adm itted in  evidence against him. I f  authority 
fo r  this proposition is required, it  m ay be found in Barnes v. P a rk e r ', 
w here M artin  B. refused to admit an affidavit sworn by a party w ithout 
proof o f his handwriting. The same difficu lty arises i f  it is sought to 
bring the affidavit w ith in  the scope o f section 80 o f the Evidence Ordinance. 
In  that case, however, at least one fu rther d ifficulty arises. In  order to 
bring the document w ith in  the scope o f the section a prelim inary requ ire­
ment is that it shall purport to be the record o f the evidence o f a witness 
in a judicial proceeding. • The jud icia l proceeding contenplated in the 
present case could on ly be the application made to the Supreme Court fo r 
bail. Section 428 o f the Crim inal Procedure Code is as fo llow s : —  ‘ ^

“ Subject to general rules any affidavit m ay be used in a crim inal 
court i f  it is sworn—  .

(a ) in this Island before any person genera lly  or specially authorized 
by the Supreme Court to  administer oaths in the Supreme 
Court or any D istrict Judge or M agistrate ; ”

I t  does not appear that any “ genera l ru les ” have been made touching 
this matter.. A n  affidavit, therefore, which it  is; sought to use in such a 
m atter as an application fo r  bail, must be sworn or affirmed before a 
person authorised in terms o f paragraph (a ) .  Mr. Nalliah  does not fa ll 
w ith in  that category. I t  is noteworthy that section 49 o f the Crim inal 
Procedure Code which deals w ith  p roof o f service o f summons was 
amended in 1919 in order to enable an affidavit o f service to be sworn 
before any person appointed by the Governor on his- behalf. The amend­
ment, no doubt, was prompted by  the desirability, fo r  the sake o f 
convenience, o f en larging the class o f persons before whom  such

> 15 L. T. (.V. S.) p. 2JS.
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oaths might be made. One may deduce therefrom a clear intention on 
the part of the Legislature to preserve generally the lim its imposed by 
section 428. It  does not seem to us that the affidavit was properly 
before the Court to which the application for bail was made. It therefore 
cannot be regarded as the record of evidence in a judicial proceeding. 
The position is then, that the affidavit was im properly admitted before the 
jury. Had it been excluded, it would not have been open for the trial 
Judge to invite the jury- to examine the appeallant’s defence in the light of 
paragraph 5 of the objectionable affidavit. The assumption that he, at the 
time of applying for bail, had indicated a defence different from  that put 
forward at the trial may w ell have had a considerable effect on the minds 
o f the jury, prejudicial to the appellant. For this reason we have thought 
fit to quash the conviction and sentence and order a judgment o f acquittal 
to be entered. .
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C onviction  quashed.


