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1937 Present: P o y s e * and Soertsz JJ . 

V A N D E R P O O R T E N u, PEIRIS . 

310—D. C. Kandy , 46,190. 

Res ad judicata—Action for recovery of arrears of rent and cancellation of lease 
—Subsequent action to recover damages caused to the leased premises— 
Civil Procedure Code, s. 34. 
The plaintiff sued the defendant in case No. 43,515 of the same Court to 

recover arrears of rent due on an indenture of lease and for a cancellation 
of the lease on the ground that the defendant had sublet the premises 
contrary to t,he terms of the lease. 



POYSER J.—Vanderpoorten v. Peiris. 

The defendant agreed to the cancellation of the lease and the action 
proceeded on- the question of the arrears of rent due and judgment 
entered in favour of the plaintiff. 
, The plaintiff thereupon instituted the present action to recover 

damages for failure to keep the premises leased in proper order and 
condition and for alleged negligence. 

Held, that the action was barred by the decree in the previous action. 

P P E A L from a judgment of the District Judge of Kandy. The facts 

H. V. Pe'rera (w i th h im G. E. Chitty), for defendant, appellant,—This act ion 
i s c learly barred by the judgment in the earlier case (D. C. Kandy, 43,515) 
which w a s brought upon t h e - s a m e cause of action. Sect ion 34 of the 
Civi l Procedure Code, read together w i t h section 207, makes the subject-
mat ter res adjudieata b e t w e e n these parties w h o are identical in both 
actions. W h e n the plaintiff asked in the earlier case for cancellation of 
the lease she should have prayed for all the relief to wh ich she wou ld h a v e 
been enti t led under the contract and in respect of its breach. The fai lure 
t o repair cannot be regarded as a fresh cause of action ent i t l ing the plaintiff 
t o relief, for if that were_so w e wou ld be reduced to the position that a 
l e s see wou ld be exposed to as m a n y actions as there are covenants in his 
bond. The plaintiff should h a v e c la imed in the first case every i tem of 
damages to wh ich she w a s ent i t l ed ' . S h e cannot sue the defendant 
p iecemeal . S h e a lways had a right of inspection in terms of the lease and 
could w i t h reasonable di l igence have ascertained all the damage. 

N. E. Weerasooria, for plaintiff, respondent.—Sections 34 and 207 are 
directed towards exhaus t ing the relief in respect of the same cause of 
action. These are different causes of action which w e have here. If the 
plaintiff had included in the earlier action the damages she c la imed in 
respect of the breach of the covenant to repair she could have been m e t 
w i t h the defence that the lease w a s stil l subsist ing and that the defendant 
w a s ready and wi l l ing to hand over the property, upon terminat ion of the 
lease , in the same state of repair in wh ich he had received it. That w a s 
h i s on ly obl igation to the plaintiff on the covenant to repair. The cause 
of act ion in the present case had not accrued at the t ime of filing the 
earl ier one. 

March 5, 1937. POYSER J . — 

B y a lease No. 1,506 of October 5, 1925, the plaintiff leased to the 
defendant certain premises s i tuated at Colpetty in Colombo. 

On March 14, 1933, the plaintiff (D. C. Kandy, No. 43,515), sued the 
de fendant for arrears of rent and for cancellation of the lease above 
referred to on the ground that the defendant had contrary to the terms of 
t h e lease, sublet the premises to one C. D. Armstrong. 

On September 12, 1933, the defendant m o v e d that the plaintiff's 
appl icat ion for cancel lat ion of the lease be al lowed, this motion w a s agreed 
to , the lease w a s cancel led and the plaintiff put in possession of the 
premises on October 1, the case then proceeded only on the quest ion of 
arrears of rent. 

Cur. adv. vult. 



POYSER J.—Vonderpoorten v. Peiris. 1 

T h e plaintiff o n th i s cause of act ion obta ined j u d g m e n t for Rs . 1,500 or*. 
January 8, 1934, and such j u d g m e n t w a s affirmed in appeal o n F e b r u a r y 
12,1935. 

In this act ion the plaintiff c la imed d a m a g e s o n t h e fo l lowing g r o u n d s — 
(5) For a first cause of action. T h e defendant in breach of the sa id 
covenants (i.e., covenants contained i n lease No . 1,506) fa i led and neg l ec t ed 
to k e e p the premises in proper order and condit ion and gross ly neg l ec t ed 
the same w h e r e b y the fo l l owing a m o n g other acts of d a m a g e w e r e d o n e t o 
the bui ld ings : — (a) T h e plaster w o r k of the w a l l s and t h e c e m e n t f looring 
broken up. (b) The roof of t h e lavatory r e m o v e d l e a v i n g the w a l l s 
exposed to t h e e l ements , (c ) T h e roof t i les of- t h e m a i n bu i ld ing b r o k e n 
and in p laces m o v e d out of pos i t ion caus ing ser ious l eakages a n d 
consequent damage, (d) T h e e a v e s rafters cut to a l l ow access to m o t o r 
vehicles to the porch of the building, (e) T h e v a l l e y gut ters left l eak ing , 
thereby damag ing the wal l s , (f) T h e e a v e s gut ters r e m o v e d in p laces . 
(g) T h e glazed doors and sashes removed , (h) T h e eaves , barge boards 
and sunshades a l l owed to fall into disrepair. (7) For a second cause of 
action.—The defendant h a v i n g erected extra bui ld ings and la id concre te 
floors in the compound of the leased premises r e m o v e d the said bu i ld ings 
but fai led and neg lec ted to r e m o v e the concrete floors and to restore t h e 
compound to its former condit ion. 

The Judge has awarded the plaintiff Rs. 750 on the first cause of ac t ion 
and on the second Rs. 600. 

On appeal it w a s contended on behalf of t h e defendant , in v i e w of t h e 
provis ions of sect ions 34 and 207 of the Civi l Procedure Code that, so far 
as this act ion w a s concerned the d e c r e e in D. C. Kandy , No . 43,515, w a s 
res judicata and the fo l lowing points w e r e urged in support of th i s 
contention. That as the plaintiff had e lected in case No. 43,515 to t rea t 
the lease as cance l led they should in that case, h a v e inc luded all t h e 
causes of action w h i c h had t h e n accrued to t h e m and that the di lapidat ion 
and damage n o w al leged w e r e not concealed and could eas i ly h a v e b e e n 
ascertained before that act ion w a s filed as the lessor had t h e r ight to v i s i t 
and inspect the premises at any t ime. " . . • 

It w a s also pointed out that Mr. Hal l , w h o gave - e v i d e n c e in regard t o 
the di lapidations and d a m a g e and w h o s e e v i d e n c e the trial J u d g e accepts , 
stated that there had b e e n four, five, or s i x years of neg lec t and t h e — 
damages looked as if t h e y had been accumulat ing damages ". 

Mr. Hal l did not s tate o n w h a t date h e inspected t h e premises but i t 
m u s t h a v e been before October 12, 1933, thus pract ical ly all the d a m a g e 
to the house, if not all, must h a v e been caused before case No . 43,515 
w a s filed. 

H a v i n g regard to the word ing of sect ion 34 of the Civi l Procedure Code , 
I think the appellant's content ion m u s t succeed. 

T h e P r i v y Counci l h a v e m a d e the fo l lowing observat ions in re ference 
to a s imilar sect ion in the Indian Civi l Procedure C o d e : — 

" T h a t sect ion does not say that e v e r y suit shal l inc lude e v e r y c a u s e 
of act ion or every c la im w h i c h a party has , but every suit shall i n c l u d e 
the w h o l e of the c la im arising out of the cause of act ion . . . . 
m e a n i n g the cause of act ion for w h i c h the suit is brought. " 
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Munasinghe v. Eliyatamby. 

Pittapur Raja v. Suriya Row\ Both in this case and the previous one 
the cause of action w a s the same, viz., the breach of covenants "contained 
i n lease No. 1,506. If in the first action the plaintiff had not c la imed a 
cancel lat ion of the lease and possession of the leased premises the position 
w o u l d h a v e been different or it would have been different if the plaintiff 
had not at their disposal the materials necessary for including in their 
c la im in the previous action the subject-matter of this one. 

A s previously pointed out, however , the plaintiffs could easily h a v e 
ascertained, if they did not already know, the damage caused to the 
premises by the defendant and particularly so the construction of the 
concrete floors and could have wi thout difficulty included in the previous 
act ion a c la im in respect of these matters . There is no local decision 
quite in point, but in the case of MoTiideen v. Pitche' Wood Renton A.C.J, 
l ays d o w n similar principles to those above set out. 

I w o u l d al low the appeal and dismiss the plaintiff's action w i t h costs 
both here and in the Court below. 

SOERTSZ J .—I agree. 
Appeal allowed. 


