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Present: Lasoe l les C.J. and W o o d R e n t o n J . 

S E L E M B R A M et al. v. P E R U M A L et al. 

248—D. C. Colombo, 32,611. 

Fidei commissum—Direction that property be possessed by heirs in 
perpetuity—" Heirs " sufficient designation of party to be,benefited. 

A testator bequeathed a house to his sisters Anna and Maria 
subject to the condition " that they shall not sell; mortgage, or 
i n any other manner alienate the said house and premises, but 
that the same shall be always held and possessed b y them and 
their heirs in perpetuity under the bond of fidei commissum." 

Held, that a valid fidei commissum in favour of the heirs ab 
intestato of Anna and Maria for the full period allowed by the law 

-was created by the clause. 

' J ^ H E facts are se t out in the judg ment . 

J. Grenier (wi th h i m Drieberg), for plaintiffs, appel lants . 

De Sampayo, K.C. (with h i m Bawa, K.C, H. A. Jayewardene, 
E. W. Jayewardene, and A. St. V. Jayewardene), for defendants , 
respondents . 

Cur. adv. vult. 
N o v e m b e r 22 , 1912. LASCELLES C . J . — 

T h e ques t ion o n which th i s a_ppeal turns is whether a val id fidei 
commissum was created by t h e will of Gabriel Rodrigo B a s t i a n Pu l l e , 
and if so, w h a t w a s the e x t e n t of the fidei commissum, tha t is t o 
say , did the fidei commissum, a s suming one to h a v e been created, 
de t ermine on t h e dea ths of A n n a and Maria, or did it cont inue t o 
operate in favour of t h e heirs of these persons for the full period of 
four generat ions ? T h e material words in the will are t h e fol lowing: — 

" I give and dev ise u n t o m y t w o sisters, Anna Rodrigo (widow 
of Ph i l ip Morais) and Maria Rodrigo, the house and 
premises in wh ich I ami n o w residing, together wi th all 
t h e appurtenances thereunto belonging, marked. No . 54, 
s i tuated in 4 t h Cross s treet in the P e t t a h of Colombo, 
u p o n th i s condit ion, however , t h a t t h e y shall not sel l , 
mortgage , or in any other manner al ienate the said house 
and premises , but t h a t the s a m e shal l be a lways he ld 
and 'pos se s sed by t h e m and their heirs in perpetui ty ' 
under t h e bond of fidei commissumand as regards m y 
said t w o s isters , it is m y wi sh t h a t t h e y should l ive 
together amicably in the s a m e house as t h e y n o w d o . " 
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1 (1885) 7 S. G. C. 135. 
* (1887) 9 S. C. C. 33. 
* (1897) 2 N. L. R. 295. 

* {1909) IS N. L. R. 241. 
5 (19m 14 N. L. R. 301. 

8 (1876) Buchanan's Reports 203. 

W e h a v e b e e n referred, a m o n g s t o t h e r authori t ies , t o the c a s e s 
of Tina v. Sadris,1 Paterson v. Silva 2 ( in w h i c h the correctness of 
t h e decis ion of t h e major i ty of t h e Court i n t h e former c a s e 
w as quest ioned b y Clarence J.), Luakington v. Samarasinghe,* 
Wijewardene v. Abdul Hamid,* and Nugara v. Gonsal,' b u t in n o n e 
of t h e c a s e s d o w e find a concurrence of all t h e condi t ions w h i c h are 
present i n t h e dev i se n o w under considerat ion, n a m e l y , (1) t h e 
usual prohibit ion aga ins t a l ienat ion, (2) t h e expressed intent ion of 
t h e tes tator t h a t t h e subjec t -mat ter of t h e dev i se shou ld b e " he ld 
and p o s s e s s e d u n d e r t h e bond of fidei commissum," and 
(3) the des ignat ion of t h e fidei commisaarii a s t h e " heirs in 
perpetui ty " of t h e fiduciarii w i t h o u t t h e addit ion of any s u c h 
words as " executors , adminis trators , and a s s i g n s . " 

I t i s we l l s e t t l ed t h a t no particular formula of w o r d s is required 
to create a fidei commissum, and t h a t t h e true t e s t is t h e in tent ion 
of t h e te s ta tor as ev inced by t h e language of t h e i n s t r u m e n t . H e r e 
the express reference t o t h e " bond of fidei commissum " p laces t h e 
intent ion of t h e te s ta tor b e y o n d specu la t ion . I t i s declared in 
express t e r m s . I t is true t h a t there m a y b e c a s e s w h e r e t h e t e s ta tor 
has m a d e an express dec larat ion of his in t en t ion t o create a fidei 
commissum, but h i s in tent ion h a s b e e n he ld t o b e incapable of 
execut ion for w a n t of sufficient des ignat ion of t h e persons or c lass 
in w h o s e favour t h e fidei commissum w a s i n t e n d e d t o t a ke effect. 
T h e S o u t h African case of Drew v. Executor of Drew 6 is an e x a m p l e . 
There t h e tes ta tors purported t o " enta i l and b u r d e n w i t h fidei 
commissum t h e inher i tances for thcoming t o our aforesaid chi ldren 
under and by v ir tue of th i s w i l l , " b u t i t w a s h e l d t h a t t h e 
children took t h e b e q u e s t abso lute ly , as t h e wil l c o n t a i n e d n o 
gift over or m e n t i o n of t h e persons w h o w e r e t o t a k e after t h e 
children. 

I n t h e present case , after t h e prohibit ion against a l ienat ion , t h e 
c lause in t h e wi l l proceeds , " b u t t h a t t h e s a m e shal l be a l w a y s 
he ld and p o s s e s s e d b y t h e m and their heirs i n perpetu i ty under t h e 
bond of fidei commissum." 

D o t h e s e words conta in a sufficient indicat ion of t h e c lass in w h o s e 
favour t h e fidei commissum i s c r e a t e d ? T h e ques t ion is free from 
the difficulty wh ich arises w h e n t h e word " he ir s " i s fo l lowed b y 
the words " executors and adminis trators " as in Nugara v. Gonsal,5 

or by t h e words " and adminis trators " as in Tina v. Sadris.1 

W e h a v e t o d e t e r m i n e w h e t h e r a dev i se , w h i c h sat isf ies all t h e 
other requirements of a fidei commissum, fa i ls t o o p e r a t e as a fidei 
commissum, b e c a u s e t h e persons w h o are t o t a k e after t h e original 
ins t i tutes are des ignated " their heirs in p e r p e t u i t y . " 
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I n Paterson v. Silva1 a very similar quest ion was discussed and 
decided by Clarence J . The testator, by t h e third c lause in the 
wil l , after prohibiting h i s children from al ienating the property 
dev i sed t o t h e m , declared that " t h e y " (i.e., the testator's children) 
" shal l possess and l eave s a m e t o their he i r s ." Clarence J . was of 
opinion that if that c lause s tood alone there could be n o quest ion 
but that t h e testator intended t o create a fidei commissum. for the 
benefit of t h e heirs of his respect ive children, " m e a n i n g by ' heirs ' 
those persons w h o m a y be their heirs in ordinary parlance, that is 
to say, those persons w h o would be ent i t led t o inherit their property 
under an i n t e s t a c y . " 

This decis ion is a clear authority for the construct ion which s e e m s 
t o m e to accord w i t h the natural m e a n i n g of t h e language employed 
by the testator, n a m e l y , t h a t a fidei commissum w a s created in 
favour of the persons who , under the law of intes tate success ion, 
would be ent i t led t o succeed t o the property of the donees . The 
words " in perpetui ty " plainly indicate the testator's intent ion 
t h a t the fidei commissum should endure for t h e benefit of these 
persons for t h e full period al lowed by law. 

I do not consider that- Tina v. Sadris 2 is an authority against 
this construct ion of the will , as the judgments of the majority of 
the Court, especial ly that of F l e m i n g A . C . J . , were considerably 
influenced by the fact t h a t the prohibition against al ienation 
ex tended t o the heirs and administrators of the original donee . 

F o r the above reasons, I a m of opinion t h a t the will of Gabriel 
Eodrigo B a s t i a n Pul le created, w i th reference to the house in quest ion, 
a valid fidei commissum for the full period al lowed by law in favour 
of the persons w h o under the l aw of in tes tate success ion would be 
ent i t led to succeed respect ively t o Anna and Maria. 

This finding will necess i ta te a further inquiry on the issue of 
prescription in v i ew of the proviso t o sec t ion 3 of the Ordinance 
N o . 22 of 1871.-

The case m u s t , therefore, be remit ted to the Distr ict J u d g e for 
further inquiry, o n t h e footing t h a t the property is subject t o a fidei 
commiasum of t h e nature wh ich I have indicated. The appel lant 
is ent i t led t o the costs of h i s appeal from the e ighth and ninth 
defendants , and the other costs m u s t be costs in the cause . 

WOOD KENTON J . — 

The mater ia l facts in th i s case are briefly the se . The plaintiffs-
appel lants c la im a declaration of t i t le in t h e m s e l v e s , and in the 
first, second, third, fourth, fifth, s ix th , and s e v e n t h respondents , 
w h o having decl ined t o be co-plaintiffs h a v e been m a d e defendants 
in the act ion, to a house and premises described in a schedule t o 
the plaint , and t h e recovery of m e s n e profits and damages in l ieu 

i (1887) 9 S. C. C. S3. 2 (1885) 7 S. C. C. 135. 
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1012. of current rent and profits t i l l e j e c t m e n t from t h e e i g h t h and n in th 

defendants-respondents , w h o are in pos se s s ion of t h e property . 
The original owner of t h e property, Gabriel Rodrigo B a s t i a n P u l l e , 
by his las t wil l N o . 1,370 dated April 17, 1845 , d e v i s e d i t t o h i s 
s i s ters , A n n a Rodr igo and Maria Rodrigo . T h e d e v i s e w a s m a d e 
subject t o t h e fol lowing cond i t ions : — 

" T h e y shal l n o t sel l , mortgage , or i n a n y other m a n n e r 
a l ienate t h e sa id h o u s e and p r e m i s e s , b u t t h e samp 
shal l be a l w a y s he ld and p o s s e s s e d by t h e m a n d their 
heirs in perpetu i ty under t h e bond of fidei commissum; 
and as regards m y said t w o s is ters , it i s m y w i s h t h a t t h e y 
should l ive together amicably in t h e s a m e h o u s e as t h e y 
n o w d o . " 

The appel lants and t h e first t o s e v e n t h de fendant s - re spondent s 
are t h e heirs of t h e d e v i s e e s under th i s wi l l . B y d e e d N o . 2 , 4 3 4 
dated S e p t e m b e r 16, 1856, A n n a and Maria Rodr igo g i f ted t h e 
property in ques t ion t o t h e granddaughter of t h e f o r m e r — A g i t h a 
Mora i s—on t h e occas ion of her marriage in; c o m m u n i t y t o D o i n i n g u 
Silva Pu l l e , subject , however , t o t h e condi t ion i m p o s e d o n t h e 
dev i sees under t h e wil l . T h e property w a s so ld b y t h e F i s c a l i n 
1884 in execut ion against D o m i n g u S i lva P u l l e , and h a s p a s s e d b y 
various m e s n e c o n v e y a n c e s t o t h e e i g h t h de fendant -respondent , 
w h o has l eased it t o t h e n inth . Apart from t h e ques t ion of t h e 
effect of t h e condit ion a b o v e quoted in B a s t i a n P u l l e ' s wi l l , t h e 
e ighth defendant-respondent w o u l d a d m i t t e d l y h a v e a prescr ipt ive 
t i t le t o t h e property. A n i s sue framed on th i s po int a t t h e trial 
h a s b e e n answered by t h e learned Dis tr i c t J u d g e in h i s favour. 
I do n o t think, h o w e v e r , t h a t w e c a n deal w i t h t h a t ques t ion on 
th i s appeal . A l though t h e appe l lant s ' counse l a d m i t t e d in a r g u m e n t 
at t h e trial t h a t " t h e e i g h t h de fendant and his predecessors in t i t l e 
had b e e n in possess ion ut dominus s ince 1 8 8 4 , " h e c a n n o t h a v e in­
t ended t o concede thereby t h a t t h a t pos se s s ion sufficed t o ex t ingu i sh 
all the in teres t s arising under B a s t i a n P u l l e ' s w i l l — a concess ion 
i m m e d i a t e l y fatal t o t h e appe l lants ' ca se and rendering a n y con­
sideration of t h e m e a n i n g of t h e condit ion in t h e wil l superf luous . 
Nor do I think t h a t w e o u g h t — a s t h e r e s p o n d e n t s ' counse l inv i t ed 
u s — t o t ake t h e a l legat ions i n t h e p la int a n d t o try t o s e e w h e t h e r 
they afford mater ia l for uphold ing t h e finding of t h e learned Di s t r i c t 
J u d g e o n t h e i s sue of prescript ion. T h e o n l y i s s u e s t h a t w e o u g h t , 
in m y opinion, t o consider o n th i s appeal are t h e first, s econd , a n d 
t e n t h . T h e y h a v e b e e n framed as follows:—rf 

" (1) W a s a val id fidei commissum created b y t h e wi l l N o . 1 ,3?0 
of April 17, 1845? 

" (2) W a s a val id fidei commissum created b y t h e gift d e e d 
N o . 2 ,434 of S e p t e m b e r 16 , 1896? 

WOOD 
BENTON J . 

8elembram 
c. Perumai 
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" (10) E v e n if t h e wil l N o . 1,370 created a valid fidei commissum, 

w a s the fidei commissum o n e in perpetuity or a fidei 
commissum w h i c h lapsed o n t h e death of A n n a and 
Maria Eodr igo? " 

T h e Dis tr ic t Judge answers i s sues (1) and (2) in the negat ive . 
On i s sue (10), h e holds that , e v e n if B a s t i a n Pul l e ' s wil l did create 
a fidei commissum, tha t fidei commissum lapsed on the dea th of 
A n n a and Maria Eodrigo . On t h e s e findings, and the finding on 
t h e i s sue of prescription, the learned Distr ict Judge d ismissed the 
appe l lants ' act ion. 

I t is unnecessary to consider t h e finding o n i ssue (2), s ince, in 
m y opinion, i s sue (1) should b e answered in the: affirmative, and o n 
i s sue (10) t h e decis ion should be t h a t t h e fidei commissum created 
by the wil l w a s one in perpetui ty so far as the law al lows. 

T h e v i ew of t h e learned Distr ict Judge o n i ssue (1) m a y be s tated 
t h u s . T h e will does n o t indicate w i t h sufficient c learness the persons 
in whose favour the prohibition of al ienation is introduced. T h e 
case of Tina v. Sadris 1 shows that t h e word " heirs " is t o o vague 
t o create a val id fidei commissum, even if coupled wi th a prohibition 
of al ienation. T h e respondents ' counse l po inted out in this con­
nec t ion that in a later paragraph in t h e wil l BaBtian Pu l l e describes 
Maria Eodr igo as his " h e i r e s s , " a t e r m clearly meaning heiress by 
t e s t a m e n t a r y success ion . The ruling in Tina v. Sadris,1 that a deed 
i n favour of A and his heirs, w i thout specifying w h o is t o take the 

property on t h e dea th of t h e first grantee, created no fidei commissum 
mere ly by reason of a prohibition of a l ienat ion hav ing b e e n inserted 
in t h e deed , w a s t h a t of Lawrie J . alone. F l e m i n g A . C . J , decided 
t h e case o n t h e ground that t h e w o r d . " adminis trators ," coupled 
w i t h " heirs " in t h e grant , m a d e i t impoissible to say t h a t i t w a s t h e 
clear in tent ion of t h e donor t o create a fidei commissum. D i a s J . 
d i s sented , and he ld t h a t a val id fidei commissum had been created. 
I t i6 m a i n l y i n regard t o t h e effect of isuch words in wi l l s and grants , 
a l leged t o create fidei commissa, as " e x e c u t o r s , " " adminis trators ," 
and " a s s i g n s , " t h a t Tina v. Sadris 1 has been supported by later 
dec is ions . ( S e e Nugara v. Gonsal2 and authorit ies there col lected.) 
The trend of more recent authority , as t h e learned Distr ict Judge 
has h imsel f s h o w n , is against the ratio decidendi adopted by Lawrie J . 
(Paterson v. Silva,3 Wijewardene v. Abdul Hamid.*) B u t t h e 
language of t h e condit ion t h a t w e h a v e here t o interpret differs s o 
wide ly from t h e language of the condit ion in Tina v. Sadris 1 as 
t o m a k e t h e dec i s ion of L a w r i e J . in t h a t case inapplicable, e v e n if 
i t were more in accordance w i t h t h e authorit ies t h a n it i s . The 
words " in perpetui ty " and "under t h e bond of fidei commissum ". 
l e a v e n o doubt in m y m i n d t h a t t h e tes tator intended t o create 
a fidei commissum, and I think t h a t h e h a s used language sufficiently 

i (1885) 1 S. C. C. 135. 3 V887) 9 S. C. C. 33. 
* (1911) 14 N. L. R. 801. * (1909) 12 N. L. R. 2 « . 
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apt for that purpose . T h e " he ir s " ind ica ted m u s t be t h e heirs 
of t h e d e v i s e e s ab intestate. I n sp i t e of t h e u s e of t h e t e r m 
" heiress " in t h e wil l in t h e s e n s e above ind ica ted , t h e m a n i f e s t 
intent ion of t h e t e s ta tor t h a t t h e property shou ld b e k e p t i n t h e 
family s h o w s t h a t i t w a s i n favour of he ir s ab intestate- t h a t t h e 
fidei commissum w a s created . 

I c o m e n o w t o i s sue (.10). T h e m a i n po in t urged in favour of t h e 
content ion t h a t t h e fidei commissum l apse d o n t h e d e a t h s of A n n a 
and Maria Bodrigo w a s t h a t t h e y a lone are expres s ly prohibi ted 
from al ienat ing t h e property . B u t t h e provis ions t h a t the. property 
is t o be " a l w a y s h e l d and p o s s e s s e d " by " t h e he irs " " i n 
perpetui ty " " under t h e bond of fidei commissum-" appear t o m e 
to show t h a t t h e prohibit ion w a s m e a n t t o affect t h e he irs a lso . 

I wou ld s e t as ide the decree of t h e D i s t r i c t J u d g e d i s m i s s i n g t h e 
appe l lants ' act ion , declare t h a t wi l l N o . 1 ,370 d a t e d April 17, 1845 , 
created a val id fidei commissum in favour o f he irs ab intestato of 
A n n a and Maria B o d r i g o for t h e full period a l l o w e d by l a w , a n d 
send t h e case back for trial and adjudicat ion o n t h a t bas i s o n t h e 
other i s sues . T h e e ighth and n i n t h de fendant s - re spondent s shou ld 
pay to t h e appe l lants the ir cos t s of th i s appeal . All o t h e r cos t s 
should b e cos t s in t h e cause . 

Set aside. 
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