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S. C. 322170— Application for  I Veils of Certiorari and Prohibition

Industrial dispute— Employee of Slate Mortgage Bank—Retirement from service— 
Grutuity paid by the Bank— Jurisdiction of a Labour Tribunal to award a greater 
sum—State Mortgage Bank Ordinance (Cap. SOS), s. -91 (I) (c)—Industrial 
Disputes Act (Cap. 131), s. SIB (1) (b).

Whore the Stato Mortgago Bank lias paid an employeo a certain aura as 
gratuity on his retirement, from service of the Bank, and the sum was paid on 
the basis o f a Kulo passed by tho Minister in 19-14 under section 94 (1) (c) of 
tho Stato Mortgngo Ordinance, a Labour Tribunal has nevertheless jurisdiction 
undor soction 31B (1) (6) o f tho Industrial Disputos Act to hoar a subsoquont 
application made by  tho employee for an enhanced sum as gratuity.

/ x P P E A L  fr o m  a n  o r d e r  o f  a L a b o u r  T ribu n a l.

C. Ranganathan, Q .C ., w ith  Lakshman Kadirgamar a n d  Chula de Silva, 
fo r  th e p e t it io n e r .

H . ]V. Jayctcardene, Q.C., w ith  Cecil de S. Wijeyeratne a n d  G. M . S. 
Samaraweera, for th e  1 s t  re sp o n d e n t.

Cur. adv. twit.

A u g u st 2 8 , 1970. S'ir im a x e , J .—

T h e  1st r e s p o n d e n t  t o  th is a p p lic a t io n  w as an  e m p lo y e e  o f  th e  p e t it io n e r  
(th e  S ta te  M o rtg a g e  B a n k ) fr o m  1.10.51 to  1G.7 .63 , .w h en  h e  re t ire d  o n  th e 
g rou n d  th a t  h e w a s la ck in g  in  p r o fic ie n c y  in th e o ffic ia l la n g u a g e .
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O n  re t ire m e n t  h e  w a s  p a id  a  g ra tu ity  o f  R s .  8 ,6 1 6 -2 5 . N o  ru les  h a v o  
b een  fra m e d  fo r  th e  b a s is  o n  w h ich  th e  a m o u n t  t o  b o  p a id  as g r a tu ity  
sh ou ld  b e  c a lc u la te d , b u t ,  R 2  sh ow s th a t  in  1 9 5 9  th e  M a n a g er  o f  th e  
ba n k  h a d  w r it te n  t o  th e  P e rm a n e n t S e cre ta ry  t o  th e  M in is te r  o f  P in a n eo  
fo r  g u id a n ce  o n  th is  p o in t .  B y  R 3  in  th e  sa m e  y e a r  th o  P e rm a n e n t 
S ecre ta ry  re p lie d  th a t  th e  M in ister  re co m m e n d e d  th a t  a  ru le  sh o u ld  bo 
fram ed  fo r  p a y m e n t  o f  g r a tu ity  ca lcu la ted  a t  th e  r a te  o f  o n o  m o n th ’s 
p a y  fo r  e a ch  y e a r  o f  s e r v ice , b u t  th e to ta l a m o u n t  s h o u ld  n o t  e x ce e d  on e  
an d  tw o -th ir d  t im e s  th e  b a s ic  an n ua l sa la ry  o f  th e  e m p lo y e e .

A  m o n th ’s sa la ry  f o r  e a c h  y e a r  o f  serv ice  h a d  b e e n , in  fa c t ,  th e  basis 
o n  w h ich  g ra tu it ie s  h a d  b e e n  p a id  u p  to  th a t  t im e . R 4  sh o w s th a t  th e 
B o a rd  b y  a  r e so lu t io n  a c c e p te d  th is basis o f  c o m p u t a t io n  o n  7 .1 .CO a n d  
th ou gh  n o  ru le  w a s  fr a m e d , it  w as co n ce d e d  th a t  th e  q u a n tu m  o f  g ra tu ity  
p a id  to  e m p lo y e e s  w h o  re tire d  w as c o m p u te d  o n  th is  basis . T h e  
re sp o n d e n t ’s a f f id a v it  g iv e s  a  n u m b er  o f  su ch  in s ta n ce s . I n  e v e r y  on e 
o f  these cases th e q u a n tu m  h a d  been  d eterm in ed  b y  th e  B o a r d  o f  D ire c to r s , 
an d  p a y m e n ts  s a n c t io n e d  a n d  a p p ro v e d  b y  th e  M in is te r .

O n th is  ba sis  th e  a m o u n t  w h ich  w ou ld  o r d in a r ily  h a v e  b e e n  p a id  to  the 
first re sp o n d e n t w h o s e  p e r io d  o f  serv ice  w as e le v e n  y e a r s  n in e  m on th s  
an d  s ix te e n  d a y s  w o u ld  b e  R s . 15,275. H e  w e n t  b e fo r e  th e  L a b o u r  
T rib u n a l a n d  c la im e d  th e  d iffe ren ce  b etw een  th a t  s u m , a n d  th e  su m  o f  
R s . 8 ,61G '25 w h ich  w a s  th e  a m o u n t  a ctu a lly  p a id  t o  h im .

T h e  p e t it io n e r  t o o k  u p  th e p o s itio n  th at th e  T r ib u n a l h a d  n o  j u risd ic tion  
to  hear th e  first r e s p o n d e n t ’s cla im .

B y  o rd e r  d a te d  1 0 .2 .7 0  th e  T ribu n al h eld  a g a in s t  th e  p e t it io n e r , an d  
fix ed  th e m a tte r  f o r  h ea r in g  on  29 .4 .70 . O n 2 6 .4 .7 0  th e  P e t it io n e r  
m ade th e  p re se n t a p p lic a t io n  to  th is C ou rt f o r  a  W r i t  o f  Certiorari 
to  quash  th e  o r d e r  o f  th e  L a b o u r  T ribu n al.

S ection  94 (1 ) (c )  o f  th e  S ta te  M ortga ge  B a n k  O rd in a n c e  (C ap . 39S) 
au th orizes th e  m a k in g  o f  ru les  fo r  th e p a y m e n t o f  g ra tu it ie s . P I  sets 
o u t  the ru le  re la t in g  to  th is  m a tter , on  w h ich  th e  p e t it io n e r  s tro n g ly  
relics, th e  r e le v a n t p a r t  o f  w h ich  reads as fo llo w s  :—

“  T h e  B o a r d  m a y  w ith  th e  sa n ction  o f  th e M in is te r  o f  F in a n ce  p a y  a 
g ra tu ity  o f  su ch  a m o u n t  as th e  M inister m a y  a p p r o v e ,

(a) to  a n y  o ff ic e r  o r  a  servant- o f  the B a n k  o n  h is  re tirem en t from  
se rv ice  o f  th o  B a n k  ;

. and

(b) to  a n y  o f f ic e r  o r  a  se rv a n t w h o  has r e t ir e d  f r o m  th e  se rv ice  
o f  th o  B a n k  b e fo r e  th e d a te  on  w h ich  th is  ru le  is  m a d e . ”

I t  is c o n te n d e d  fo r  th e  p e t it io n e r  that th e a m o u n t  p a id  to  th e  first 
resp on d en t is th e  a m o u n t  a p p ro v e d  b y  th e M in is te r  u n d e r  th a t  ru le , 
th a t the p e t it io n e r  is  s t a t u t o r i ly  fo rb id d en  fro m  p a y in g  a n y th in g  m ore ,
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a n d  th a t  a n y  ord er  b y  1 he L a b o u r  T r ib u n a l to  p a y  m o re  w o u ld  o v e r r id e  
th e  ru le  as q u o te d  a b o v e . T h e  ju r is d ic t io n  o f  the L a b o u r  T r ib u n a l in  a 
m a tte r  lik e  th is is set o u F in  S e c t io n  3 1 B  (1 ) (5) o f  th e  In d u str ia l D is jm te s  
A c t ,  C a p . 131, as fo llo w s  :—

“  A  w ork m a n  o r  a t r a d e  u n io n  o n  b e h a lf  o f  a w o rk m a n  w h o  is a 
m e m b e r  o f  th a t u n ion  m a y  m a k e  a n  a p p lica t io n  in  w rit in g  to  a  L a b o u r  
T r ib u n a l fo r  re lie f o r  r ed ress  in  respect, o f  a n y  o f  th e fo l lo w in g  
m a tte rs  :—

(b) T h e  q u estion  w h e th e r  a n y  g ra tu ity  o r  o th e r  ben e fits  a rc  d u e  t o  
h im  from  h is e m p lo y e r  o n  te rm in a tion  o f  h is se rv ices  a n d  th e  
a m o u n t  o f  su ch  g r a tu ity  a n d  th e  n atu re an d  th e  e x te n t  o f  su ch  
benefits. ”

T h e  e m p lo j ’or  o f  th e  first r e s p o n d e n t  is th e B a n k , a n d  n o t  th e  M in ister . 
I t  is tra n sp a ren tly  c lear  f r o m  th e  a ffid a v it  a n d  th e  d o cu m e n ts  filed  th a t  
i t  is th e  e m p lo y e r  w h o  a c tu a lly  d e term in es  th e  q u a n tu m  o f  th e  g r a tu ity  
t o  be  p a id  to  an  e m p lo j'e e . The M in ister  lias re a lly  n o th in g  to  d o  w ith  
th e  p e r fo rm a n ce  o f  th a t  fu n c t io n . I t  w as co n ce d e d , fo r  in sta n ce , th a t  i f  
th e  e m p lo y e r  d e c id e d  n o t  t o  p a y  a n y  su m  a t all as g ra tu ity , th e  M in iste r  
c o u ld  n o t  co m p e l th e e iu p lo j 'e r  t o  d o  so . B u t , o n ce  th e  e m p lo y e r  d e c id e s  
t o  p a y  a  certa in  su m  as  g r a tu ity ,  th e  p a y m e n t  h as to  b e  m a d e  o u t  o f  
p u b lic  fu n d s , a n d  su ch  p a y m e n ts  m u st be  a u th or ised  b y  th e M in is te r  o f  
F in a n ce . T h e  w ord s  “  s a n c t io n  ”  a n d  “  a p p ro v e  ”  in  th e c o n t e x t  in  
w h ich  th e y  a p p ea r  in  th e  ru le  (P I ) ,  in  m y  v iew , m ea n  n o  m o re  th a n  th a t  
th e  M in iste r  o f  F in an ce  a u th o r iz e s  th e  p a y m e n t o f  th e  g r a tu ity  as d e t e r ­
m in e d  b y  th e  e m p lo y e r , o u t  o f  p u b lic  fu n d s . T h e  M in iste r 's  s a n c t io n  
f o r  p a y m e n t  is o n ly  a  p r o ce d u r a l requ is ite .

I n  th is  in stan ce  th e  3 I in is te r ’s  “ sa n ctio n  a n d  a p p r o v a l ” , i f  I  m a y  
p u t  i t  th a t  w a y , has been  o b t a in e d  b y  th e  e m p lo y e r  fo r  th e p a y m e n t  o f  
th e  a m o u n t  as d e te rm in e d  b y  th e  B o a rd . B u t  th is  fa c t  d o cs  n o t  in  
m y  v ie w  p reclu d e  th e e m p lo y e e  fr o m  seek in g  r e lie f  fro m  th e  L a b o u r  
T r ib u n a l ag a in st a d e c is io n  b y  a n  e m p lo y e r  w h ich  h e (th e  c m p lo jm c )  
a lleges  is  u n ju st an d  in e q u ita b le .

I  c a n n o t  agree w ith  C ou n se l f o r  th e  P e tition er , th a t  i f  th e  L a b o u r  
T r ib u n a l d ec id es  th a t  th e  q u a n tu m  o f  g ra tu ity  sh o u ld  be la rg e r  th a n  
th a t  d e te rm in e d  b y  th e  e m p lo y e r , su ch  a d ec is ion  w o u ld  be “  c o n t r a r y  
t o  th e  S ta tu te  ” .

T h e  In d u str ia l D isunites A c t  is a  p ie c e  o f  so c ia l leg is la tion  first e n a c te d  
in  1950 a n d  a m en d ed  th e re a fte r  fr o m  tim e  to  tim e  to  m e e t  th e  ch a n g in g  
c o n d it io n s  in  th e s tru c tu re  o f  o u r  so c ie ty , a n d  t o  g ra n t  e m p lo y e e s —
“  w o rk m e n  ”  as th e y  a re  c a lle d — certa in  p r iv ileg es  a n d  fa c ilit ie s  th a t  
th e y  h a d  h ith erto  n o t  e n jo y e d . T h e  se c t io n  re la tin g  to  th e r e v ie w  o f  
g ra tu it ie s  b y  a L a b o u r  T r ib u n a l q u o te d  a b o v e  ca m e in  as  an  a m e n d m e n t  
in  1957 .
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I  c a n n o t  im a g in e  th a t  a  p r o ce d u r a l ru le  (P .l) p a sse d  in  1944  e v e n  
b e fo r e  w e g a in ed  in d e p e n d e n ce , h as th e  e ffe c t  o f  ou stin g  th e  ju r is d ic t io n  
o f  L a b o u r  T r ib u n a ls  c o n s t it u t e d  b y  th e  leg isla ture  lo n g  a ft e r  th a t  in  
o r d e r  to  se ttle , p r e c ise ly  th is  ty p e  o f  d isp u te  b etw een  e m p lo y e r  a n d  
e m p lo y e e .

C ounsel fo r  th e  p e t it io n e r  fu rth e r  su b m itte d  th a t th e  M in is te r  m a y  
re fu se  to  sa n ctio n  p a y m e n t  o f  a  su m  d eterm in ed  b y  a  L a b o u r  T r ib u n a l. 
S u ch  a  p o s s ib ility  seem s m o s t  u n lik e ly . I f  an  e m p lo y e e  s u c c e e d s  in  
g e tt in g  a n  o r d e r  in  h is  fa v o u r  fr o m  a  T r ib u n a l s p e c ia lly  c r e a te d  b y  th e  
leg isla tu re  to  m a k e  ju s t  a n d  e q u ita b le  ord ers  u n fe tte re d  b y  le g a l t e c h n i­
ca lit ies , on e  m u st a ssu m e th a t  th e M in ister  w ill n o t  a ct in  su ch  a m a n n e r  
as to  s tu lt ify  su ch  o rd e rs . C raies o n  S ta tu te  L a w , F i f t h  E d it io n ,  a t 
p a g e  278 c ites  a  p a ssa g e  f r o m  th e  ca se  o f  Land Realization Co. Ltd. v. 
Postmaster General \ where R o m c r ,  J .  sa id —

“  O ne has to  b e a r  in  m in d  th a t  w h en  th e L eg is la tu re  c o n fe r s  p o w e r s  
on  a M in ister  it  is c o n fe r r in g  p o w e rs  on  a p erson  w h o , p r e s u m a b ly  w ill 
u se these p ow ers , n o t  o n ty  b o n a  fide b u t in a  re sp o n s ib le  s p ir it  a n d  in 
th e  tru e in terests  o f  th e  p u b lic  a n d  in fu rth era n ce  o f  th e  o b je c t s  fo r  
th e  a tta in m e n t o f  w h ich  th e  p o w e rs  w ere c o n fe r re d .”

I  am  also a t tr a c te d  b y  th e  a lte rn a tiv e  arg u m en t o f  M r. J a y c w a r d e n e  
fo r  the resp on d en t. H e  su b m itte d  th a t a g ra tu ity , in  th e  s t r ic t  sen se  o f  
th e  term , be in g  a v o lu n ta r y  p a y m e n t  d ep en d in g  on  th e in c l in a t io n  o f  the 
g iv e r , perh a p s n e e d e d  m in is te r ia l r e v ie w  fo r  d isbu rsem en t o u t  o f  p u b lic  
fu n d s , b u t , o n ce  a  L a b o u r  T r ib u n a l determ in es  a ju s t  a n d  e q u ita b le  
su m  as g ra tu ity  in  th e  e x e rc ise  o f  th e ju r isd ic t io n  c o n fe r r e d  o n  it  b j - 
L eg isla tu re , th e p a y m e n t  o f  th a t  su m  n o  lon ger n e e d e d  r e v ie w  ; a n d  
“  a p p ro v a l o r  “ s a n c t i o n ”  fo r  p a y m e n t  th erea fte r  w as p u r e ly  an  
a d m in istra tiv e  s tep .

A s  I  h ave  re a ch e d  th e  c o n c lu s io n  th a t  the L a b o u r  T r ib u n a l h as 
ju r isd ic t io n  to  h ear th e  firs t  r e s p o n d e n t ’s c la im , it is u n n e ce s s a ry  to  
d iscu ss the fu rth er  p o in ts  ra ised  b y  M r. J a y cw a rd e n e , th a t th e re  has been  
u n d u e  d e la y  a n d  la ck  o f  g o o d  fa ith , in  m a k in g  th is  a p p lic a t io n .

M r. R a n g a n a th a n  fo r  th e  p e t it io n e r  p o in ted  o u t th a t  th ere  is a n  e r r o r ,  
o n  th e  fa ce  o f  th e  o r d e r  o f  th e learn ed  P resid en t, f o r  h e se e m s to  
h a v e  assum ed th a t  th ere  w ere  tw o  c o n flic t in g  rules, v iz ., th e  o n e  fr a m e d  
in  1944 (P I ) ,  a n d  a n o th e r  ru le  w h ich  sets ou t th e basis o f  c o m p u ta t io n  
o f  gra tu ities . T h a t , o f  co u rse , is a n  error, f o r  a s e c o n d  ru le  w as 
n o t  f r a m e d : b u t , th e  e r ro r  d o e s  n o t  a ffe c t  the ju r isd ic t io n  o f  th o  L a b o u r  
T rib u n a l t o  h ea r  th e  first r e s p o n d e n t ’s  cla im .

T h e  a p p lica t io n  is d ism isse d  w ith  costs .

WlJAYATtLAKK, J .— I  a g re e .

.•Ipplica!ion dismissed.

1 ( tOiO) 1 Chancery


