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Execution of decree— Fiscal's sale— “  Irregularity ” — Civil Procedure Code, ss. 273,
2S2 (2).
The expression “  irregularity ”  in section 2S2 (2) o f the Civil Procedure Codo 

includes an illegality.
Certain immovable property was sold by tho Fiscal in execution o f  a decree. 

The property consisted o f three blocks o f land, and, admittedly, the salo was 
held nt a place which, although the Fiscal’s officer honestly believed it to bo 
part of the property ho was selling, was actually 636 feet away from tho nearest 
o f tho blocks. Clearly the sale did not take place on any o f  the blocks which 
wero advertised for sale. '
. Held, that the failure to conduct the sale “  on the spot ” as required by section 
273 o f tho Civil Procedure Codo was an irregularity within the meaning of 
section 2S2 (2). Accordingly, tho sale could not be sot asido .on that ground 
ns the applicant had not proved to the satisfaction o f tho Court that he had 
sustained substantial injury by reason o f tho irregularity. Furthermore, tho 
failure o f the applicant to make his application within tho prescribed time limit 
was a fatal omission.

/"APPEAL from an order of tho District Court, Colombo.

H . V . Perera, Q .C ., wit it M .  M a rk h a n i, for pet itioners-appeilaiits.—The 
estate that was to be sold consisted of 3 blocks which were'described in 
the Government Gazette. The salo was, however, held on the factory block 
which wits G36 feet away from the nearest of the blocks advertised for 
sale. Section 273'of the Civil Procedure Code lays down that sales of 
immovable properties “  shall be conducted oil the .spot ”  unless the 
Couit has directed otherwise or parties have consented. In this, case 
neither‘did the Court direct otherwise nor did the parties'"(consent.''" This 
is an imperative provision of law.'' The failuro'of the Fiscal to hold the 
sale “ at the spot ”  advert ised renders the sale null and vbid. The appel­
lants notified to Court certain material irregularities yithin the 30 davs 
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specified iu Section 282 (2) of flic Civil Procedure Code. The fact that 
the sale did not take place at the premises advertised was brought to the 
notice of the Court by an amended petition filed after 30 days had lapsed. 
There is a distinction between irregularities and illegalities. Only material 
irregularities need bo notified to Court within 30 days of the receipt 
in Court of the l'iseal’s report. The failure to hold the sale at the adver­
tised spot was an illegality which need not be notified to Court witnin 
30 days mentioned in Section 282 (2) —See Jayarama A iya r  v. Yridhagiri 
A k sh iy a  Pillui r. Govimhirajulu Chelli 2, Pannalal r. F irm  H a sa n  D a d a 3.

jY. KiimarasingJiam, for 1st respondent.
C . Thiagalingam, Q .C ., with N . K um arasingham  and T . P arallu din ga m , 

for 2nd respondent.—The provisions of Section 273 Civil Procedure Code 
are not imperative but directory. The fact that the sale was not held on 
the spot advertised for sale is an irregularity which should have been 
notified to Court within 30 days as provided for in .Section 282 (2) Civil 
Procedure Code. “ Irregularity” includes an " illegality ” . Sec 
T u ssa d vk  Rasul K h a n  v. A h m ed H u ssa in * , Sluodhyan v. Bholnath•5, 
F in n  Tirkha R am  Chuni Lai v. F a k h ir A h m ed °.

Cur. uilc. vu ll.

2 B A S X A Y A K E , C'. J.— U s o o f  v. Xu,Inrajah C hclliar

M a y  2, 19,50. B .v s x a y a k e . C..J.—
This is an appeal from an order under section 282 (2) of the Civil Pro­

cedure Code refusing to set aside the sale by the Fiscal of an estate known 
as Arawa Estate in execution of a decree in favour of the respondents.

It would appear that there was a mortgage decree for the sale of two 
estates, one known as Uva Estate and the other as Arawa Estate. The 
sale of both estates was advertised on the same day. After the sale of 
Uva Estate the Fiscal and his officers proceeded to Arawa Estate which 
was about -I miles away.

The sale had been fixed for 2 p.m. on August 9th but the Fiscal and his 
olticcrs appear to have arrived there earlier and held the sale at 1.45 p.m. 
Although the Gazette notice stated that Arawa Estate consisted of tlirco 
blocks which adjoin each other it is in fact not so. The three blocks are 
not adjacent, the smallest of them being far away from the other two and 
the two larger blocks being close to each other but not adjoining.

The only point urged by learned Counsel for the appellants is that the 
sale was not held at tire spot as required by section 273 of the Civil 
Procedure Code. Admittedly the sale was held at a place known as tho 
Factory Block, wnich was C36 feet- away from the nearest of the blocks 
advertised for sale, where the rubber factory of the owners stood. Tho 
Fiscal’s officer was under the impression that the. Factory Block was also 
pari of the property he was selling and was under an honest mistake as to 
the spot on which he was to sell the property. It- is clear that the sale 
did not. take place on any of tho blocks of land which were advertised 
for sale.
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Tho question that we have to decide is whether the sale was conducted 
in accordance with the provisions of section 273 and if it was not whether 
the failure to do so is a material irregularity in conducting tho sale within 
the meaning of section 282 (2) of tho Civil Procedure Code.

Section 273 reads :—
“ In all cases the sale of immovable property shall be conducted on 

the spot, unless the court shall otherwise direct, or unless on applienf ion 
in writing to the Fiscal or his Deputy the parties shall consent to its 
being conducted elsewhere.”

Learned Counsel argues that the. sale was not conducted on the spot, 
that “ on the spot ”  means on the very land which is for sale, and that 
tho failure to comply with section 273 of the C'vil Procedure Code is an 
illegality and not an irregularity and that therefore section 282 (2) docs 
not apply to it.

Section 2 8 2  (2) enables the decree holder, or any person whose 
immovable property has been sold or any person establishing to the satis­
faction of the court an interest in property sold under a decree, to apply 
to the Court to set aside the sale on tho ground of a material irregularity 
in publishing or conducting it.

The question is whether the expression “ irregularity ” in section 2S2
(2) of the Civil Procedure Code includes an illegality. I am of opinion 
that it does. “ Irregularity ” is a wide expression and includes an 
illegality. An act is said to be irregular when it docs not conform to 
the principles, rules, or law by which it is governed.

It will be sufficient- for tho purpose of this case to state that the sale 
conducted on the Factory Block which was owned by the defendants to 
this action, though in close proximity to two out of the three blocks of 
land to be sold, was not a sale “ conducted on the spot But the failure 
to comply with the provisions of section 273 on the part of the Fiscal 
is an irregularity within the meaning of section 282 (2) and the Court was 
right in not setting aside the sale on the ground of that irregularity as the 
applicant had not proved to its satisfaction that lie had sustained 
substantial injury by reason of that irregularity.

Furthermore under sub-section (2) of section 282 a person who seeks 
to have a sale set aside on the ground of material irregularity should 
notify the Court of the irregularity of which he complains within 30 days 
of the receipt of the Fiscal’s report. In the instant case 1 ho complaint 
about the failure to comply with the provisions of section 273 was made 
after the period of 30 days and is therefore out of time and the Court 
has no power to act on such a complaint.

The appellant is not entitled to succeed and the appeal is dismissed 
with costs.

hASXAYAKK, C J .— l ’m o fv . Xatlnrnjnh Clicllint

K. D. de Silva, J.—I agree.

'A ppeal dism issed.


