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Contract— Agreement to fell immosable property—Specific performance— Principles 
applicable— Covenant to jmg liquidated damages.

Specific performance cannot, bo claimed in a contract, which provides for tho 
substituted obligation of paym ent of an  agreed sum by w ay o f liquidated  
damages.

In  a contract for the salo <jf certain residential premises, clauso 8 providod 
as follows :—

“ 8. In  the event of tho purchaser being ready and  willing to  eomploto 
tho said salo in term s hereof and tho vendors-failing refusing or neglecting 
to exocuto and  causo to bo executed the said deed o f transfer as aforesaid 
then and in such caso tho vendors shall repay forthw ith tho said  deposit o f  
rupees twelve thousand fivo lumdrod (Rs. 12,500) together w ith  in terest 
thereon a t  five per centum per annum  from tho date  hereof to  da to  of p a y 
ment and shall also pay to tho purchaser a  sum of rupees fiftcon thousand 
(Rs. 15,000) as liquidated and ascertained damages and  n o t as a  penalty  
and tho vendors shall refund to  tho purchaser tho said deposit o f rupees 
twelve thousand fivo hundred (Rs. 12,500). ”

Clauso 9 provided further that, should tho purchaser default for a n y  reason, 
ho would, though liablo to  pay an  agreed sum to tho vendors as liquidated 
damages, bo entitled to a  refund of his oarlicr deposit.

Held, tha t tho purchaser was no t entitled to claim 6jJocific perrorm anco of 
tho contract in tho event o f tho vondors failing,' refusing or neglecting to 
execulo and cause to bo executed a convcyanco of tho promises.
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GRATIABN J .— Thuhctr v. Abdcoi

J u n e  10, 1955. Gk atiaen  J .—

T h is appoal cam e before th e  present B each  in  view  o f  a  difference o f  
opinion  betw een  th e  Judges before w hom  it  w as originally argued.

Tho p lain tiff claim ed a decree against th e  1s t  and 2nd appellan ts and  
a g a in st th e  other appollants (as subsequent transferees o f  tho 1st  
ap pellan t's in terests) for specific perform ance o f  a contract N o . 40S0 
d a ted  3rd October, 1947, for th e  sale o f residential prem ises called  
“ B arnes H ou se ” in  Barnes P lace, Colombo.

T h e contract sou ght to  bo enforced had  been entered in to  betw een  
th o  p la in tiff (as “ purchaser ” ) and seven  out o f  eleven  co-ow ners o f  the  
p rem ises including th e  1st and 2nd appellants (described as th e  “ vendors ”) 
w hereby th e  purchaser agreed to  buy, and tho “ v e n d o r s” undertook  
to  se ll ‘‘ a n d  cause io be s o l d ”  th e  entire prem ises on or before 
3 1 st  D ecem ber, 1947, for an aggregate sum  of R s. 92,000 ou t o f  which  
R s . 12,500 had  already been paid to  tho “ vendors ” b y  w ay  o f deposit. 
V acan t possession  o f  th e  entire prem ises by an agreed d ate  w as also  
stip u la ted . In  m y  opinion, the obligation  o f  th e  “ vendors ” w as single  
an d  indivisib le and no individual vendor could be said  to  h a v e  fulfilled h is  
p a rt o f  tho contract i f  lie m erely conveyed  his share o f  th e  property  
togeth er  w ith  th e  lim ited  rights o f occupation which a co-ow ner enjoys. 
I  w ould  therefore rejoc-t th e  argum ent th a t the contract w as severable  
in  an y  respect.

T he rem aining four co-owncrs wero n ot parties to  the contract, and, 
as they' were m inors a t tho tim e, their interests could n o t bo sold  w ith ou t  
th e  authority o f tho D istrict Court of Colombo. In  tho resu lt, tho  
“ vendors ” , in  b inding them selves to  securo for tho purchaser a single  
conveyance p assin g  title  to  the entire prem ises in exchange for a  com posite  
consideration, had undertaken to  produce a result w hich  it  w as not 
w h olly  w ith in  th e ir  power to achieve.

Clause S o f  th e  contract provides as follows :—

“ S. In  th e  ovent o f  tho purchaser being ready and w illing to  com 
p lete  tho said  sa le  in  term s hereof and th e  vendors fa iling  refusing  
or neglecting to  execu te and cause to bo executed  the said  deed  o f  
transfer as aforesaid then and in such caso the vendors shall repay  
forthw ith  th e  said  deposit o f rupees tw elve thousand fivo hundred  

• (R s. 12,500) together w ith  in terest thereon at fivo per centum  per 
annum  from  th e  d ate hereof to  dato o f paym ent and shall a lso  p ay  to  
th e  purchaser a sum  o f rupees fifteen thousand (Rs. 15,000) as liqu idated  
and ascertained dam ages and not as a  p enalty  and tho vendors shall 
refund to  th e  purchaser the said  deposit o f rupees tw e lv e  thousand  
five hundred (R s. 12,500).”

T ho leam od D is tr ic t  Judgo held in favour o f th e  purchaser th a t  clause  
8  m erely  fixed  th o  am ount o f  com pensation  which w ould  bo payable  
b y  th e  " V en d o rs”  in th e  event o f  tho  purchaser electin g  to  onforco one
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o f tJio a ltern a tive  rem edies availab le to  h im  u p o n  a breach o f  th e ir  
contractual ob ligation  ; and th a t th e  p u rch aser  w a s n o t  precluded from  
enforcing in stead  th e  other rem edy o f  sp ec ific  perform ance.

TJio o n ly  question  which was argued before u s w as whether, u p o n  a  
proper in terp retation  o f  th e  d ocu m ent road a s  a  w hole, tho p la in tiff  
cou ld  cla im  specific performance o f  tho  co n tra c t (or, i f  h e  so  choso, o f  
a p art o f  th e  contract) in  th e  event o f  a ll or a n y  o f  th o  “ vendors " fa ilin g , 
refusing or n eg lectin g  to  execu te and  cau se to  bo ex ecu ted  a convoyanco  
o f  th e  en tire  prem ises w ithin  tho s t ip u la te d  p eriod . Mr. H . V . Perora  
very  properly  conceded th a t, i f  chaise S m u s t  n o t  bo construed a s p ro 
v id in g  th e  o n ly  legal rem edy availab lo  to  th e  purch aser upon  a breach  
b y  th o  vendors ” for w hatsoever reason , th is  w a s  an appropriate case  
for ordering specific perform ance h a v in g  regard  to  th o  ev en ts  w hich  h a d  
occurred b etw een  3rd October, 1047, an d  3 1 st D ecem ber, 1947. D im ing  
th is  in terv a l th e  D istrict Court had  in  fa c t  sa n c tio n ed  a  sa le  o f tho  m in ors’ 
shares a t  a  proportionate price, and  th e ir  cu rators as w ell as th e  o th e r  
vendors (excep t tho 1s t  and 2nd a p p ellan ts) w oro w illing to  ex ecu te , 
and  u ltim a te ly  signed , tho draft con v ey a n ce ten d ered  b y  th o  purchaser. 
T h e refusa l o f  tho  1st .and 2nd a p p e llan ts  t o  jo in  in  th o  convoyanco  
a lon e p reven ted  th e  com pletion o f  th e  tra n sa ctio n . 3\To va lid  grou n ds  
therefore e x is t  for denying specific p erform an ce u n less  it  w as n ot availab lo  
to  th e  purchaser upon a proper in te rp re ta tio n  o f  th e  con tract. 
A ccord ingly , th e  appellants can o n ly  su cc ee d  i f  wo ad opt th e ir  
subm ission  a s to  th e  legal effect o f  c lause S.

I n  th is  country, th e  right to  claim  sp ecific  p erform ance o f  an agreem en t  
to  se ll im m ovab le  property is  regulated  b y  t h e  R o m an -D u tch  law , an d  
n ot b y  th e  E n g lish  law. I t  is im portan t to  b ear in  m ind  a fun dam en ta l 
d ifference betw een  th e  jurisd iction  o f  a  C ourt to  com pel perform ance  
o f  con tractu a l ob ligations under th e se  tw o  leg a l sy stem s. In  E n glan d , 
tire o n ly  com m on law  rem edy availab le t o  a  p a r ty  com p lain ing o f  a  breach  
o f an  ex ecu to ry  contract w as to  cla im  d a m a g es, b u t tho  Courts o f  
C hancery, in  developing the rules o f  eq u ity , a ssu m ed  and  oxercisecl 
ju r isd iction  to  decree specific perform ance in  ap propriate cases. U n d er  
th e  R om an -D u tch  law , on the o th er  h an d , th o  accep ted  v iew  is  th a t  
ev ery  p a r ty  w ho is  ready to  carry o u t h is  ter m  o f  th e  bargain p r im c i  
fr tc ie  en jo y s  a  legal right to  dem and p erform an ce b y  th e  other p a r t y ; 
and t l i is  r igh t is su bject on ly  to  th o  over-rid in g  d iscretion  o f  tho C ourt 

'to  refu se  th e  rem edy in  th e  in terests  o f  ju s t ic e  in  particu lar cases. 
F a r m e r s ’ C o -o p era tive  S o c ie ty  r . B a r r y 1 ; W o o d s  v. W a lte r s 2 ; L e e 's  

R o m a n -D u tc h  L a w  (6th ed.) 205.

S o  m u ch  for tho  d istinction  b etw een  E n g lish  la w  and  R om an -D u tch  
law  on  th is  top ic . B u t in either sy stem , th o  te r m s o f  a  particu lar con tract  
m a y  ex p re ss ly  or b y  necessary im p lica tio n  ex c lu d e  th o  rem edy. F o r  
in sta n ce , th o  equitab lo  rem edy w ou ld  n o t  bo a v a ilab le  in  E n g lan d  i f  
th e  se ller  had  bound h im self e ith er  to  c o n v e y  th o  prop erty  or, a t  h is  

e lec tio n , to  p a y  a  sum  o f m oney  b y  w a y  o f  su b s t itu te d  p erform ance.

1 (1931) A . D. 303.1 (1912) S . A . .4. D. 313.
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F r y  o n  S p ec ific  P erfo rm a n ce  (Gth ocl.) chapter 3. S im ilarly, IV essels on  
C o n tra c t p a r a  liG O  ex p la in s th a t  under th e  R om an-D utch  law , “ i f  
on e o f  (tw o) a lternative prom ises is  th e  perform ance o f  an a c t an d  th e  
other th e  p aym ent o f  m o n ey , w e m u st gather from th e  contract an d  th e  
circum stances w heth er tho p aym en t o f  m oney is in tended  m ere ly  as 
a  p en al clause or w hether i t  i s  to opera te  a s  a  liq u id a ted  debt . . . .  
I f  th o  paym ent o f tho  m o n ey  is  not to  ho construed to  bo a p en a l clause, 
b u t as an a lternative p resta tion , th en  d irectly  tho perform ance o f  th e  
a ct becom es im possib le or th o  prom isor refuses to  carry it  ou t or cannot 
d o  so , the m o n ey  i s  d u e  ” . A  d istinction  is  drawn in  paragraphs 1453  
an d  1454 o f  th e  te x t-b o o k  b etw een  conjunctive, alternative and fa cu lta 
t iv e  obligations. “  In  th e  fa cu lta tive  obligation, thero is a prom ise to  
d eliver som e defin ite th in g  or to  perform  som e definite act, b u t a t th e  
sam e tim e tho  deb tor reserves to  h im self tho  right o f perform ing h is  
contract b y  som o othor p rostation  o.g. I  prom ise to  dolivor A , b u t  I  
rosorvo to  m yse lf th e  r igh t o f  delivering B  instoad. Tho prim ary ob ject  
o f  tho  obligation  is  A , b u t I  h a ve tho powor (fa c u lta s ) o f  su b stitu tin g  B  ” . 
Tho author also observes (para 1478) th a t “ i f  tho contract is  silo n t as 
to  w hethor the choice belongs to  tho debtor or th e  creditor, th o  law  
presum es th a t it  lie s  w ith  th e  debtor. I t  is tho person th a t  h as to  m ako  
th o  p aym en t w ho is  o n titled  to  th e  choice ” .

So m uch for th e  general princip les ; b u t it  is  their application  to  p ar
ticu lar  cases w hich  o ften  p resen ts enorm ous difficulties. T he q uestion  
alw ays is , o f  course, W h a t i s  the con tract ? “  T he Courts m ust, in  a ll cases, 
look  for th e ir  gu id e to  th e  prim ary in ten tion  o f  tho  parties, a s  i t  m a y  be 
gathered  from  th e  in stru m en t upon th e  effect o f w hich  th e y  are to  decide, 
an d  for th a t  purpose to  ascerta in  th e  precise nature and ob ject o f  th e  
o b lig a t io n ” ,— B a n g e r  v . G . lb . B . 1. I  w ould  also repeat w h a t I  had  
occasion  to  observe recently' in  a sim ilar con text, namely', th a t  tho  in ter 
p reta tion  o f  a n y  particu lar w ords appearing in  one w ritten  in stru m en t 
is  seldom  o f m uch assistan ce  as a precedent for deciding th e  tru e m oaning  
o f  som e other w ritten  in stru m ent. S iva sa m b u  v . K a th ire sa r  A m b a g a r

I  now  proceed to  consider w heth er clauso 8 (as Mr. N adcsan  contends) 
en title s  th o  purchaser to  e lect a t h is  op tio n  to  enforce h is lega l rem ed y  
o f  dam ages a g a in st th e  d efau ltin g  “ vendors ” but loaves it  open  to  
h im  to  enforce th o  a ltern a tiv e  rem edy o f  specific perform ance i f  h e  so  
p r e fe r s ; o r  w hether (as Mr. H . V. Pcrera argued) clause 8 im p oses a 
su b stitu ted  ob ligation  in  th o  oven t o f failure or refusal b y  th e  “ ven d ors v 
to  perform  th e  p rim ary ob liga tion , namely', th e  con veyan ce b y  th e  
“ vendors ” and certain  o th ers o f  th e  en tire property for R s. 92,000.

Tho conclusion  w hich  I  h a v e  reached  is  th a t tho  languago o f  clauso 8 
is  n o t  open to  th e  con stru ction  contended  for on behalf o f  th o  purchaser. 
T ho partios m u st clearly' h a v e  appreciated  on 3rd October, 1947, th a t  
fa ilure on th e  part o f  tho “ vendors ” to  secure a convoy'anco o f  f lic  en tire

> (75-57) 5 II. L. C. 73. 2 (1032) 03 -V- L- It- 11G at 11S.
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property  to  th e  purchaser on or before 31st D ecem ber, 1 9 4 /,  in  term s o f  
th e  contract could resu lt  from  a var ie ty  o f  causes. F or  ex a m p le ,

(1) ih o  sanction  o f  th e  D is tr ic t  Court to  th e  proposed  sa le  m ig h t  n o t
bo ob ta in ed  or n o t  bo ob ta in ed  in tim e ;

(2) th e  title  o f  th e  p rem ises m ig h t n o t  bo “ deduced  to  th e  sa tis fa c tio n
o f Mr. J o h n  W ilso n  ”— Clause 5 ;

(3) one or m ore o f  th o  “ ven d ors " m ight back ou t o f  th e  tran sa ctio n
during th e  in te r v a l b etw een  th o  d a te  o f  th e  co n tra ct an d  th e
date fixed  for co m p le tio n .

In  th e  first o f th e so  co n tin g en c ies , specific perform ance o f  th o  in d iv is ib le  
obligation  to  secure th o  sa le  o f  th e  entire p roperty  w ould  in  th o  very  
nature o f  th in gs h a v e  been  im possib le, because th e  “ v e n d o r s ”  could  
n o t be com pelled to  a ch ie v e  a  resu lt which i t  w as b eyon d  th e ir  pow er  
to  bring about. C lause 8 cer ta in ly  provides th e  purchaser’s  o n ly  rem ed y  
in  th a t particular co n tin g en cy , n am ely , that tho vendors “sh a ll  fo r th w ith  ” 
(the words are im p era tiv e , an d  exclude tho n o tion  o f  an  o p tion  being  
g r a n te d  to  e ith er o f  th o  p arties) refund the part con sid eration  p rev iou sly  
d ep osited  w ith  th em , an d  a lso  p a y  an agreed sum  b y  w a y  o f  liq u id a ted  
dam ages.

W h at then  i f  th e  v en d o rs sh ou ld , for som e other reason  eq u a lly  w ith in  
th e  contem plation  o f  th e  p a rties , default in  th e  perform an ce o f  th e ir  
prim ary ob ligation  ? C lause S eq u a lly  provides th a t  in  a n y  su ch  co n tin 
g en cy  th e  dep osit m u st “ fo rth w ith  :: be refunded an d  a  lik e  su m  paid  
to  th e  purchaser b y  w a y  o f  com pensation.

I t  fo llo w s  from th is  a n a ly s is  th a t  w hat was clearly in ten d ed  to  co n stitu to  
a su b stitu ted  o b lig a tio n  u p on  th e  first con tin gen cy  referred  to  m u st  
eq u a lly  have been  in te n d ed  to  con stitu te  th e  sole ob liga tion  arisin g 'up on  
a d efau lt in  a n y  o th er  con tem p la ted  contingency. H a d  i t  b een  tho  
in ten tion  o f tho 2ia r tie s  th a t  th e  su b stitu ted  ob liga tion  p rov id ed  by  
clauso S should rep resen t th e  purchaser's so le rem ed y  in  one s itu a tio n ,  
b u t th a t  th e  a ltern a tiv e  leg a l rem ed y o f  specific perform ance (i.e ., under  
th o  general law ) sh o u ld  n ever th e less  be reserved to  h im  a t  h is  o p tion  
in  another, it  w ould  h a v e  been  a sim ple m atter to  in sert in  th e  con tract  
express te r m s  m ak in g  sep a ra te  provision for eacji sep arate con tin gen cy .

I t  is  on ly  in the a b sen ce  o f  agreem ent to  th e  contrary th a t  th o  E o m a n -  
-P u tch  law confers on  a  purch aser under an execu tory  co n tra ct th o  righ t  
to  e lect one o f  tw o  a lter n a t iv e  legal rem edies under th e  R o m a n -D u tch  
law , nam ely, sp ecific  p erform ance or  dam ages. B u t  w o h a v e  h e r o  a  
categorical stip u la tio n  t h a t  i f  th e  prim ary ob liga tion  is  n o t fu lfilled  for 
a n y  reason w h a tso ev er , tw o  specified  sum s sh all im m ed ia te ly  b ecom e  
due. To m y  m ind , th o  s t ip u la te d  return o f  th e  d ep o sit , b ein g  p a r t  o f  
th e  purchase price, n ece ssa r ily  im plies that th e  p rim ary ob lig a tio n  to  
se ll is  then to  be regard ed  as h a v in g  com e to  an end . T h is  n eg a tiv e s  an 
in ten tion  th a t tho  p urch aser cou ld  s t ill dem and, i f  ho  so  ch ose , specific  
perform ance. I t  is  a lso  s ign ifican t th a t, i f  one considers th o  re levan t  
issu e  o f  m u tu a lity , c lau so  9 p rov id es th a t, shou ld  tho  purchaser h im se lf  
d efau lt for an y  reason , h o  w ou ld , though liable to  p a y  an  agreed  sum  

2*
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to  th o  vondors as liq u id ated  dam ages, bo en titled  to  a refund o f  h is  
earlier d eposit. Clauso 9 therefore denies to  tho “ vendors ” by  necessary  
im p lica tion  th e  a ltern ative  legal rem edy o f  specific performance.

Mr. N adesan  stron g ly  relied on L on g  v . B o w r in g 1 and other E nglish  
d ecision s to  tho effect th a t  in  England, notw ithstanding an express  
coven an t to  p ay  liq u id a ted  dam ages, th e  jurisdiction of a Court o f eq u ity  
to  ordor specific perform ance had  not been ousted. I  certain ly agree 
th a t  a  provision  for th e  p aym en t o f liquidated dam ages m ay, in particular  
con tracts, leg itim a te ly  be construed as h aving  been inserted to  secure 
th o  porform anco b y  th e  defaulter of h is prim ary obligation. B u t in  m y  
op in ion  th is  is n o t such  a  case. Moreover, th e  historical developm ent 
o f  th e  rem edy o f  specific perform ance in  England explains w hy th e  Courts 
o f  C hancery in  th e  cou n try  have alw ays assum ed th a t their equitable  
ju r isd iction  to  a c t upon  th e  conscience o f a defaulting party could n o t be 
o u sted  un less th e  con tract clearly so indicated . Accordingly, it  m ay  well 
bo th a t  th e  insertion  o f  a  clause providing for liquidated  dam ages in  an 
E n glish  contract w ould  p r im a  fa c ie  be regarded as applying on ly  to  a 
s itu a tio n  w here th e  in nocen t party  is content to  enforce h is com m on  
la w  rem edy again st th e  defaulter. B e th a t as it  m ay, I  th ink  th a t  in  
a  sy stem  o f  law  w hich  recognises th a t tw o  alternative legal rem edies 
are p r im a  fa c ie  ava ilab le  to  th e  innocent party  as o f  right, an agreem ent 
p rovid in g  th a t, in  th e  ev en t o f a breach, th e  defaulter shall forthw ith  
b e  ob liged  to  p a y  a?i agreed  sum  b y w ay o f  com pensation, raises, in  m y  
op in ion , a  prosum ption  th a t  th e  parties in tended  to  rule out recourse 
to  th e  other legal rem edy.

F or  theso reasons I  h a v e  com e to  th e  conclusion th a t th e  p lain tiff 
h a s  m isconceived  h is  rem edy. I  would allow  th e  appeal and d ism iss  
th e  p la in tiff’s  a ctio n  aga in st th e  .appellants w ith  costs in  both Courts. 
I n  th o  absence o f  an a ltern a tive  prayer in th e  p lain t, we arc not required  
to  consider w hether th e  p la in tiff is entitled  to  an y  other form o f  relief 
a g a in st  all or an y  o f  th e  “ vendors ” .

I  should  m en tion  th a t  Mr. N adesan had raised a prelim inary objection  
to  th e  con stitu tion  o f  th e  2nd appellant’s appeal on  tw o grounds, nam ely , 
th a t  th e  p etition  o f  appeal had been signed by a proctor before h is ap p o in t
m e n t  had  been filed in  Court as required b y Section  2-1 (1) o f th e  Code, 
an d  th a t th e  revocation  o f an  earlier p roxy  in favour o f another proctor  
h a d  n ot y e t  been san ction ed  in terms o f Section  21 (2). I  w ould reject 
t h is  objection . T h e  revocation  o f the first proctor’s authority, and  the  
a p p o in tm en t o f  th e  secon d  proctor had both preceded the filing o f  the  
p e titio n  o f  appeal, and  th e  further form alities required b y  S ection  2-1 
h a d  a lso  been com plied  w ith  before th e  exp iry o f  th e  tim e lim it for 
preferring an appeal to  th is  Court. A part from that, even  i f  th e  1st 
a p p e lla n t a lone had  appealed , Section  7G0 o f  th e  Code w ould in  th is  
case  h a v e  operated  to  th e  benefit o f the 2nd appellant.

P ix i.F . J .— I  agree.-
i f

S.AXSOXI J .— I  agree. A p p e a l a llo w e d .


