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A g e n t— M ortgage b y  ag en t p ro fessin g  to  a c t as such— O utside  th e  scope o f h is c 
a u th o rity — R atifica tion  b y  princ ipa l— V a lid ity  o f  m o rtgage— In h a b ita n t  
o f Ja ffn a —Tesaw alam ai— Ja ffn a  M a trim o n ia l R ig h ts  a n d  In h erita n ce  
O rdinance  (C ap . 48) s. 3.
W h ere  a n  a g e n t p ro fe ss in g  to  ac t in  h is  cap acity  of ag en t e n te red  in to  a 

m o rtg ag e  b o n d  on  b e h a lf  o f h is  p r in c ip a l a n d  w h e re  i t  w a s  open  to  th e  , 
la t te r  to  re p u d ia te  th e  c o n tra c t on  th e  g ro u n d  th a t  th e  a g e n t w as 
ac tin g  ou tside  th e  scope of h is a u th o rity ,—

H eld , th a t  ra tifica tio n  o f th e  c o n tra c t o f m o rtgage  b y  th e  p rin c ip a i 
gave  v a lid ity  to  th e  m o rtg a g e  ag a in s t h im self.

R atifica tion  m u s t b e  ev id en ced  b y  c le a r  ad o p tiv e  acts, w h ich  m u st be 
accom panied  b y  fu l l  k n o w led g e  of a ll  th e  essen tia l facts.

T h e  second d e fe n d a n t is a  Ja ffn a  T am il, w hose fa th e r  w as also  a  Ja ffn a  
T am il b o m  in  Ja ffn a . Second d e fe n d a n t w as  b o ra  in  C olom bo and  
ed u ca ted  in  Colom bo, w h e re  h is  fa th e r , w h o  w a s  in  G o v e rn m en t service, 
re s id ed  o rd in a rily , a lth o u g h  h is  fa th e r  h a d  a  p e rm a n e n t hom e in  Ja ffn a . 
T h e  2nd d e fe n d a n t v is ited  Ja ffn a  occasionally  b u t  h e  w as p e rm a n en tly  
re s id e n t in  C olom bo a f te r  m arriag e .

H eld , th a t  th e  2nd d e fe n d a n t w a s  n o t a n  in h a b ita n t o f Ja ffn a  to  w hom  
th e  T esaw alam ai ap p lied  a n d  th a t  h is  w ife , b y  v ir tu e  of sec tion  3 o f th e  
Ja ffn a  M a trim o n ia l R ig h ts  an d  In h e rita n c e  O rd inance , w as  gov ern ed  
b y  th e  o rd in a ry  law .

T HE plaintiffs sued the defendants w ho are w ife  and husband on a 
m ortgage bond P  1 dated Septem ber 14, 1930, for the recovery of 

Rs. 14,000 as principal and Rs. 14,000 as accrued interest. The m ortgage 
bond w as signed b y  th e first defendant th e w ife  and by her father as the 
attorney of the second defendant w ho w as in  England. The learned  
D istrict Judge found that out of th e  sum  of Rs. 14,000 alleged  to  have  
b een  paid to  th e attorney Rs. 8,000 has been  g iven  before th e date of the  
bond in  respect o f th e attorney’s personal transactions, and that the  
plaintiffs w ere aw are of this. A s regards the sum  of Rs. 5,491.75, 
th e D istrict Judge held  that it could not be recovered because th e plaintiffs 
had failed  to  show that th is sum  w as u tilised  for th e benefit o f  the second  
defendant. H e also h eld  that th e bond had not b een  ratified after  
second defendant returned to  Ceylon. As regards th e first defendant 
th e D istrict Judge h eld  that she w as governed by th e T esaw alam ai and 
that th e property m ortgaged being th ed ia te ta m  property sh e w as not 
lega lly  em powered to deal w ith  it  and that on the personal covenants 
sh e w as not bound u n less  she w as assisted by the husband. . H e dism issed  
th e action as against both defendants.
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H. V . Perera, K .C. (w ith  him  S. J. V. C hqlvanayagam ), for the 
plaintiffs, appellants.—The issue relating to the ratification of his 
attorney’s acts by the second defendant should, on the evidence, have  
been answered in the affirmative and in plaintiff’s favour. Short of an 
express declaration there is all the evidence necessary to establish  
ratification by conduct. See Bowstead on Agency, Article 29 ; In re 
Tiedem ann & Ledderm ann F reres', Lapraik v . B urrow s5. The case of 
D odw ell & Co. v. John e t al.' which was cited in the D istrict Court is not 
applicable to the facts of this case. There was no collusion between the  
plain tiffs and the second defendant’s agent. D odw ell & Co. v. John et al. 
(supra) is discussed in the latter case of R eck itt v . Barnett, Pem broke & 

S la ter , L td .1.
W ith regard to the first defendant it has been held by the District 

Judge that she is governed by the Tesaw alam ai and would not be 
personally liable in this case. It cannot be said that she is governed 
by the Tesawalam ai. A lthough before her marriage she was subject 
to the Tesawalam ai, on marriage her status becam e the same as that of 
her husband, the second defendant. Section 3 of Ordinance No. 1 of 1911 
(Cap. 48) Would apply. On the evidence it  is clear that the general law  

would be applicable to the second defendant as he was' born, brought up, 
educated; and still resides in Colombo. Though he is a Jaffna Tamil 
by race he cannot be regarded as an inhabitant of Jaffna. See Spencer v. 
R ajara tn am 5 and Savundranayagam  e t al. v. Savundranayagam  e t al.°. 
Under the Married W omen’s Property Ordinance (Cap: 46) the first 
defendant w ould be personally liable on the mortgage bond.

N. Nadarajah, K.C. (w ith him  E. B. W ickr’em anayake  and H. A. 
K o tta g o d a ) , for the defendants, respondents.—It is essential to an agency, 
by ratification that the agent should not be acting for him self. An agent 
■cannot avail of his position as agent in order to benefit h im se lf; he does 
not then act on behalf of h is principal—Eastern Construction Company, 
L td . v . N ational Trust Com pany, L td. and S c h m id t\  Im perial Bank  of 
Canada v. B e g le y ", S en evira tn e v. S eneviratne  °. Ratification c a n " be 
given only in respect of an act done by an agent in  excess of his authority 
and not in  violation , of his authority. W here the transaction is culpable 
and involves ah elem ent of fraud it cannotehe ratified—In re Tiedem ann & 
Lederm ann Freres '", D odw ell & Co.1, L td. v. John e t al. (su pra ). W here it 
is not a question m erely of excess of authority, fu ll knowledge of the facts 
and unequivocal adoption after such .knowledge m ust be proved—M arsh  
v. Josepli

W ith regard to the first defendant, her status has to be determ ined  
by the domicil of the second defendant at the tim e of their marriage, 
and it w ould not be com petent for the husband to-'change the w ife’s 
status by acquiring, w ithout her consent, a different dom icil of choice 
subsequently—'V elupillai v . Sivakam ipilldi'". It is subm itted that at 
the tim e of his marriage the second defendant w as governed by the

1 L.R .(1899) 2Q . B..D. 66. ’ V .R . (191t) A . C. 197 at 212-3.
* {IS59) 13 Moore,s Hep. (P. C.) 132. 8 (1936) 2 A ll E. R. 367.

. 8 ( 1 9 m  20 N . L. if. 206. " (1931) 33 N . L . R .2 0 4 .
* L. R. (1929) A . C. 176. >» L. R. (1899) 2 Q. B . D. 66 at 76.
6 (1913) 16 N . L. R. 321. '■ L. R. (1897) 1 Gh. D. 213 at 247.
* (1917) 20 N . L. R. 274. 12 (1910) 13 A’. L. R. 74.
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Tesawalam ai. H is status up to th e attainm ent o f m ajority has to be  
determ ined by that of h is parents. It cannot be refuted  that h is father  
w ho died w hen  second defendant w as 17 w as a person to w hom  th e  
T esaw alam ai applied. E ven  after h is father’s death, the second  
defendant kept up h is connection w ith  Jaffna. And w hen  he married  
at the age of 24 he selected  a bride from  Jaffna thus rem oving all doubt 
about h is in tention  and right to be governed by th e Tesaw alam ai. In 
the circum stances th e finding of th e D istrict Judge that the first defendant 
w ould not be liab le on the bond w as correct.

H. V. P erera, K .C ., in  reply.—There is no evidence that the second  
defendant’s father w as subject to  T esaw alam ai or that h e had a Jaffna 
inhabitancy. Further, Tesaw alam ai is not a personal law. There is 
no ru le of law  that a m inor son’s local law  'should be the local law  
of th e father. The princip le enunciated  in  S pencer v . R ajaratnam  
(supra) throw s ligh t on th e point in  question. The artificial ru le of 
dom icil cannot be applied in  th is case. The first defendant is not 
governed b y  the Tesaioalam ai as she m arried a person w ho w as not an 
inhabitant of Jaffna.

Cur. adv. vu lt.
October 5, 1942. Keuneman J.—

T he plaintiffs sued th e defendants w ho are w ife  and husband in  respect 
of a tertiary m ortgage bond P  1 No. 385 dated Septem ber 14, 1930, 
for the principal sum  of Rs. 14,000 and accrued interest another 
Rs. 14,000. The m ortgage bond w as signed b y  the first defendant 
w ho is  th e w ife, and by Rajasooriya th e father-in-law  o f the second  
defendant, on behalf of th e second defendant (the husband), as attorney  
under power of attorney P  2, No. 850 dated M arch 6, 1928. The second  
defendant w as in  England at th e  date o f  P I ' . '

The property m ortgaged had been  sold under an earlier mortgage 
decree, and the plaintiffs now  claim  only the m oney due on th e  bond 
and do not ask for a hypothecary decree.

There w ere a very  large num ber of m atters of defence raised in the  
issue, but th e greater num ber of these proved to be untenable. A t the. 
trial th e learned D istrict Judge found that of th e sum  of Rs. 14,000 
alleged to have been paid to th e second defendant’s attorney, Rs. 8,000 
had been  given  before the date of the bond P  1 in  respect of that attorney’s 
personal transactions, and that the plaintiffs w ere aw are of this. A s  
regards the sum  of Rs. 5,491.75 paid at th e date of P  1 by three cheques 
m ade out in  the nam e of th e attorney personally,, the D istrict Judge held  
that even  this am ount could not be recovered, because the plaintiffs had  
fa iled  to show that th is sum  w as actually  utilised  for the benefit of 
th e second defendant. The D istrict Judge also decided against the 
plaintiffs an issue relating to th e ratification of h is attorney’s acts by the  
second defendant, after h is return to Ceylon, but w as not prepared to 
hold that the plaintiffs colluded w ith  the attorney to defraud the 
defendants. The action against the second defendant, w as dism issed. 
A s regards the first defendant, th e D istrict Judge h eld  that she w as a 
w om an governed by the T esaw alam ai, and that the property m ortgaged  
w as th ed ia te ta m  property. H e further h eld ’ that the first defendant
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being a m arried wom an w as not lega lly  empowered to deal w ith ted ia te tam  
property, or to. enter into any contract regarding such property, and that, 
as regards the personal covenants on the bond, the first defendant had no 
authority, unless assisted by her husband, to enter into such contract. 
The action was, therefore,'dism issed as against the first defendant also.

From th is judgm ent th e  plaintiffs appeal, and many interesting  
questions both of fact and of law  have been raised in the appeal. On the 
evidence, it  appears that the defendants w ere married in June, 1927, 
at Jaffna. The second defendant in  his evidence stated that his father- 
in-law  promised him  a dowry of Colombo property worth Rs. 50,000. 
and Rs. 5,000 in cash in addition to jew ellery. At the tim e there was a 
talk of the second defendant going to England for the purpose of his 
education, and the second defendant alleged that he w as to be given 
Rs. 300 a m onth for his m aintenance in England, Presum ably this was 
to be provided by the father-in-law. Shortly after the marriage a piece of 
bare land—the property m ortgaged under P  1—w as purchased in the 
name of the first and the second defendants (see document X  No. 198 
dated Septem ber 20, 1927). The second defendant asserts that the 
father-in-law  gave an undertaking that h e would build two houses on this 
land. In March, 1928, second defendant w ent to England. The 
purposes for which the power of attorney was given is explained by the 
second defendant, as fo llo w s: —

r

“ Before I w ent to England I gave a power of attorney to my 
father-in-law . It is a bare land w hich is in my name and m y w ife’s 
name, and he w as going to build on it. So he wanted a power of 
attorney. I gave a power of attorney specifically for him  to build  
upon it. There w as no raising money. H e had no authority to borrow 
m oney. ”

Later in cross-exam ination second defendant added.
“ There w a s .a  bare land, and it w as going to be built upon, and he 

said a power of attorney w as necessary to get the building plans 
passed, and as the land w as in m y name it was necessary to get someone 

. to act w hile  I w as away. ”

N ow  it m ay be observed that there is no corroboration of the story of 
the prom ise of th e dowry, nor of the subsequent promise to build tw o  
houses on the bare land. Even if the second defendant was reluctant 
to call h is father-in-law  as a w itness, in v iew  of the allegation of fraud  
against him, it is difficult' to understand w hy the first defendant w as not 
called into the box. There is no m ention in the correspondence which  
has been put in of these alleged promises, and no documentary proof of 
these prom ises has been given. It is also difficult to reconcile the oral 
evidence of the plaintiff w ith the document P  2, w hich conveys a specific 
power to the attorney to se ll and dispose of, or'to m ortgage and hypothe­
cate the im m ovable property. Further, in  v iew  of the fact that one of 
the ow ners of th e land, viz., the: first defendant, rem ained in  Ceylon, 
and w as in  a position to sign all building applications, it is difficult to 
understand w h y  a power of attorney was needed, from  the second defend­
ant “ to get the building plans passed ”.
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I do not find that th e D istrict Judge has carefu lly  considered th e  nature 
o f the evidence g iven  on this point, and find som e difficulty m yself in  
accepting this evidence, w hich  in  point o f fact has no corroboration, 
and does not appear to be in  keeping w ith  the subsequent conduct of th e  
second defendant, w hich  w ill b e dealt w ith  later.

The D istrict Judge appears to  h ave been influenced to som e extent 
by this evidence, and m akes a point o f th e fact that Rajasooriya w as not 
called  to contradict th is evidence. H ere I think th e D istrict Judge is 
wrong. The failure to call Rajasooriya, th e second defendant’s attorney, 
tells strongly against the second defendant.

I t  is clear from  th e evidence of the second defendant h im self that 
1 Rajasooriya, th e father-in-law  and attorney, had rem itted to England  
about Rs. 300 a m onth from  March, 1928, for a period of tw o and a h alf  
years, and had also spent m oney on building tw o houses on th e land in  
question. The first o f these houses w as com pleted shortly before the  
end of 1930, and the other w as built thereafter. The exact cost o f these  
buildings has not been proved ; but I think, on 'the evidence, it  is clear that 
a sum  exceeding Rs. 14,000 has been  expended b y  R ajasooriya-on  th e  
second defendant. The allegation  of the second defendant appears to be  
that th is expenditure w as in  consequence of th e  verbal agreem ent 
concerning dowry and m aintenance m ade by Rajasooriya, and that 
accordingly all the borrowings of R ajasooriya w ere on h is personal 
account, and not as attorney.

I  do not th ink  it  is necessary to decide th is point, for it is possible 
to  com e to a conclusion w ith  regard to th e borrow ings on th e recorded  
evidence. Som asunderam , one of th e  partners of the plaintiffs’ firm, 
has given  evidence, and stated that th e sum  of Rs. 8,000 had been paid  
to  Rajasooriya prior to th e sign ing of th e  m ortgage bond P  1, and a 
balance o f Rs. 5,491.75 at th e execu tion  o f  P  1. A s regards the item  of 
Rs. 8,000, Som asunderam  said that he h im self and the other partners 
len t m oney to Rajasooriya out of the funds of the firm. The transactions 
w ere entered in the firm’s books, w hich  had now  been  destroyed in  a fire 
in  1939. These transactions w ere on prom issory notes, and som etim es 
on cheques. H e added that h e w as aw are of the fact that Rajasooriya  
w as th e attorney o f the second defendant, and that he had read the  
power of attorney, but did not say w hen  h e obtained that knowledge: 
It is I think of th e  utm ost significance that Somasunderam, w ho m ust 
have b een  aw are of the capacity in  w hich  Rajasooriya borrowed, never  
suggested that R ajasooriya obtained the am ounts as attorney of th e second  
defendant, or signed the prom issory notes and cheques in  that capacity. 
On th e contrary the w hole tenor of h is evidence is in  accordance w ith  the  
view  that these w ere personal borrow ings by Rajasooriya. Som asun­
deram h im self thought the other partners of the firm w ould  raise objec­
tions to these transactions, and w anted  som e kind of security. I think  
h e w as not careful as to the form  of security he obtained, and w hen  
Rajasooriya offered th is m ortgage in  h is capacity of attorney, Som a­
sunderam  readily accepted it, and even  paid the balance sum  of Rs. 5,000 
odd to obtain it.

In  th e circum stances I t h i n k  trie learned Judge w as justified in his 
f in d in g  that the sum  of Rs. 8,000 represented personal borrowings by
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Rajasooriya from  the plaintiffs’ firm, and that the plaintiffs’ firm had 
notice of that f a c t , The plaintiffs w ere also aware of the fact that Raja­
sooriya gave the security P  1 as attorney of the second defendant, in  order 
to  cover that amount. I do not, however, agree w ith  the District Judge’s 
finding that it was incum bent on the plaintiffs to prove that the balance 
sum  of Rs. 5,491.75 paid at th e date of the execution of P  1 was actually  
utilized  for the benefit of the second defendant.

One other issue rem ains to be dealt w ith, viz., whether the second 
defendant by h is conduct after his return from  England in December. 
1930, ratified th e act of Rajasooriya in executing P  1 (issue 21). The 
history of this issue is interesting. The second defendant raised against 
the plaintiffs an issue of estoppel based on an alleged discharge by 
Somasunderam  of the liab ility  created b y  the bond P  1. The learned 
Judge quite rightly held on the evidence given that the estoppel was not 
established, but in  the course of his evidence th e  second defendant spoke' 
to a num ber of facts on w hich the issue of ratification w as subsequently 
based.

These facts are as fo llo w s :—Rajasooriya in virtue of his power of 
attorney P  2 purported to create a primary and a secondary mortgage 
in favour of Mr. Johnstone. The property m ortgaged w as the particular 
prem ises in  respect of w hich  the plaintiffs subsequently obtained the 
tertiary bond P  1. The second, defendant stated that h e cam e to know  
of these transactions w ith  Mr. Johnstone about 7 or 8 m onths after his 
return to Ceylon in Decem ber, 1930, and asked Mr. Johnstone for 
particulars. He also appears to have obtained a copy of the power of 
attorney P  2, in  order to study the wording of that power, (see letter P  9 
dated June 24, 1931, and the earlier letter P  10 of April 24, 1931). 
Som etim e about the end of 1934 or the beginning of 1935 Mr. Johnstone 
filed action, and second defendant filed answer, but at the sam e tim e 
tried  to raise m oney in order to pay Mr. Johnstone off. In this connec­
tion encum brances w ere searched, and second defendant says that he then  
discovered the existence of the tertiary bond in favour of the plaintiffs. 
In  March, 1935, Somasunderam  got in  touch w ith  the second defendant.. 
In  th is connection, the second defendant stated,

“ I told him  that till recently I w as quite unaware of these transac­
tions. Somasunderam said he knew  all the circumstances of these 
transactions. He w en t into som e detail. H e told m e not to blam e 
Mr. Rajasooriya. It w as he, he said, w ho induced him  to give this 
cover to save h is face to his partners. Somasunderam pressed  

. Mr. Rajasooriya for a mortgage, Because the partners w ere forcing  
him , he had to induce Mr. Rajasooriya to g ive this mortgage.”

There is a curious failure at this point on the part of the second defendant 
to specify the all-im portant details m entioned by Somasunderam.

According to the second defendant,^Somasunderam w ished  him  to get 
in  touch w ith  th e prim ary m ortgagee and to try and get easy term s of 
settlem ent. Second defendant did so, and later informed Somasunderam  
that Mr. Johnstone w as w illin g  to  take over th e front house and half 
th e  lan d  in fu ll settlem ent of the claim  on the prim ary and secondary 
m ortgages, w hich amounted to Rs. 11,000. Somasunderam replied that



K E U N EM A N  J.— S o m a su n d era m  P illa i v . C h aravanam uttu ._________ T__

th e arrangem ent w as not satisfactory, and suggested other term s. S u b se­
quently th e second defendant and Som asunderam  w en t to U rugala to  see  
Mr. Johnstone, w ho suggested  certain term s. Som asunderam  m ade a 
counter offer, w hich w as not accepted b y  Mr. Johnstone, w ho w anted  
the fu ll am ount of h is principal.

Second defendant further stated that on th e w ay back Som asunderam  
told  him  to regard th e w h ole m atter as closed, and to agree to settle  
Mr. Johnstone’s bond b y  paying th e w h ole am ount o f th e  principal; 
and taking over the property in  fu ll settlem ent o f h is ow n claim , but that 
Somasunderam  still hoped to get better term s from  Mr. Johnstone. 
The learned D istrict Judge Was not prepared to hold that Somasunderam  
had agreed to discharge th e  second defendant. The evidence disclosed  
a very  active effort on th e part of th e secon d'd efen d ant to se tt le  the  
claim s both o f  Mr. Johnstone and of the plaintiffs by surrendering the  
w hole of th e m ortgaged property.

Second defendant w as questioned as regards h is acceptance or repudia­
tion  of the bond P I, e.g.

“ Q. You did not d ispute th is bond w hich  had been executed  ?
A. That question did not arise because Som asunderam  said not to  

blam e Mr. Rajasooriya, that he in du ced  Mr. Rajasooriya. He 
never raised th e question of paym ent.”

Later second defendant said,
“ The question as to w hether I w as liab le on th e bond did not arise, 

and w as not discussed at all.”

and again,
“ The question of m y liab ility  to Som asunderam ’s partners did not 

arise at all. The discussion centered round settling Mr. John­
stone."

Second defendant further added that h e did not te ll Som asunderam  that 
h e w as prepared to pay him , nor did he adm it liab ility .

I cannot but regard these answ ers as unsatisfactory or evasive. It is 
clear that the second defendant never gen u inely  repudiated Mr. John­
stone’s claim , but on th e  contrary h e subsequently  consented to judgm ent, 
and so accepted the action of h is attorney, Rajasooriya, w ith  respect to  
th e  Johnstone m ortgage. In  th e case of Mr. Johnstone also, if  second  
defendant’s evidence is true, Rajasooriya had acted outside th e  scope 
of h is authority as attorney, and I th ink  a ll th e evidence points to  the  
fact that th e second defendant accepted liab ility  both w ith  respect to  
the claim  of Mr. Johnstone, and also of th e plaintiffs, and m erely  tried  
to  get the best term s h e could. It is  not possible to accept th e v iew  that 
th e  question of liab ility  w as h eld  in  suspense.

Mr. Nadarajah stressed in th is connection a letter w ritten  by the  
second defendant to Som asunderam . (D 4 of the 29th of Ju ly, 1935) in  
w hich  th e follow ing passage appears : —

“ You did t h is ” (i.e., agreed to a settlem ent) “ as you w ere fu lly  aware  
of the circum stances that w e did not benefit from  these transac­
tions that Mr. R ajasooriya put us into and that w e  w ere  going
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to lose even our dowry property. We w ere ready to agree to  
this as w e did not w ant any further bother and worry and w ere  
ready to giv.e up this property so that w e m ay have peace.”

On th is passage is based the argument that the second defendant really  
repudiated the claim  of the plaintiffs on P  1, but for the sake of peace 
w as w illin g  to g ive up the dowry property by w ay of a compromise. This 
appears to be the v iew  taken by the District Judge. But on an exam i­
nation of this letter, I do not think that view  can be maintained- The only 
tw o facts w hich the second defendant alleged that Somasunderam was 
“ fu lly  aware of ” w ere (1) the fact that the defendants did not benefit 
from  Rajasooriya’s transactions and (2) th e fact that the defendants 
w ere going to lose their dowry property. These are arguments which  
m ay w ell be addressed by a debtor to a creditor, to persuade the creditor 
not to claim  h is fu ll pound of flesh. There is not the slightest suggestion  
that the claim  of the creditor w as untenable, and the w hole letter shows 
that the debtor accepted the claim s of h is creditor, and was m erely  
negotiating in order -to ^obtain the m ost favourable terms for himself.

In  this connection I think the evidence of Somasunderam ̂  is to be 
accepted, viz., that the second defendant never disputed his liability on 
the m ortgage bond P  1, and only took steps to induce his creditors to 
reduce the amount of their claims and for that purpose arranged a 
m eeting betw een Mr. Johnstone and Somasunderam.

There is further evidence that this was the attitude of the second 
defendant. A t one stage, Somasunderam says that the second defendant 
inform ed him, that he had arranged a loan from  the Church of England, 
and w anted the claim s of the creditors to be w ith in  the amount of the 
loan. The second defendant also promised that w hen he obtained the 
loan, h e w ould settle the plaintiffs’ claim. The second defendant him self 
stated that in  1934 he w as in  negotiation w ith  the trustees of the Church 
of England, and that the trustees w anted certain things done, and those 
steps w ere taken, and added,

“ If I raised the m oney from the trustees of the Church of England, I 
w as prepared to pay. I told Somasunderam I was having 
negotiations.”

In m y opinion the evidence of Somasunderam  is substantially true, and 
throws a v iv id  light upon th e attitude of the second defendant.

In m y opinion, the second defendant not only did not repudiate the  
claim  of th e plaintiffs but in  substance accepted the claim, and actively- 
tried to arrange' a settlem ent of the claim , on the footing that th e claim  
w as good. It is significant that all the second defendant has to say  
about h is relations w ith  Rajasooriya after his return to Ceylon, is as 
fo llo w s : —

“ I took the m atter up w ith  m y father-in-law . I asked him  w hy he 
had borrowed this m oney. I protested. A fter the discussions 
w ith  m y father-in-law  m y relations w ere strained from  that 
point up to now.”

There is no suggestion that second defendant taxed Rajasooriya w ith  
having given  cover by m ortgage bond P  1 for his personal transactions,
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nor any repudiation of th e  right of Rajasooriya to execu te th e  bond P  1 
and the Johnstone bonds. The only point the second defendant appeared 
to have raised w as that h e  had received no advantage from  the  
bonds.

The doctrine of ratification has been explained by Tindal C.J. in 
W ilson  v . T u m an 1 as fo llow s :—

"T hat an act done, fo r  another, by a person, not assum ing to act for 
him self, but for such other person, though w ithout any precedent 
authority w hatever, becom es th e act of th e principal, i f  sub­
sequently  ratified by him, is the know n and w ell-established  
rule of law . In  that case the principal is bound by th e  act, 
w hether it be for h is detrim ent or h is advantage, and w hether  
it  be founded on a tort or on a contract, to th e sam e effect as 
by, and w ith  all th e consequences w hich  fo llow  from , the sam e 
act done by h is prev iou s  authority.”

This has been  accepted b y  Lord M acnaghton in the H ouse of Lords in  
K eigh ley , M axsted  & Co. v . D u ra n t! w here it w as held  that the doctrine of 
ratification w as not applicable w h ere the person w ho m ade the, contract 
did not profess at the tim e of m aking it to be acting on behalf o f a 
principal.

In  the present case, it is clear that Rajasooriya, at the tim e he executed  
the bond P  1, purported to  act as th e agent qf the second defendant. It 
w as, therefore, open to th e second defendant to ratify  the contract 
made.

I .do not think the principles enunciated in  John v .  D o d w e ll & Co. Ltd."; 
R eck itt v . B arn ett, P em broke and S la ter  *; and Im peria l B ank of Canada  
v . B eg ley  ‘ are applicable. In  these cases th e question w as w hether  
property w hich  w as held  b y  an agent in  a fiduciary capacity, and w hich  
was transferred by h im  in paym ent of h is personal obligations to another, 
w ho received it w ith  fu ll know ledge of all th e circum stances continued  
to rem ain im pressed w ith  that fiduciary character in  the hands o f  the  
recipient. V ery different considerations apply to such cases. In  th e  
■present case the question relates to a contract o f m ortgage, entered into  
b y  th e agent, professing to act in  h is capacity of agent. It w as open to  
the principal to repudiate th e contract, on th e  ground that th e agent w as 
to th e know ledge of the m ortgagees acting outside th e scope of h is 
authority as agent, and for h is personal benefit.. B ut it w as also open to  
th e principal, if  h e  so desired, to ratify  th e contract o f m ortgage, and so 
give va lid ity  to^the contract as against h im self.

One further point w as raised by Mr. Nadarajah, viz., that w h ere the  
agent had acted fraudulently  and for h is ow n personal benefit, no question  
of ratification on th e part o f th e principal arose. It m ay be noted that 
the learned D istrict Judge h eld  that there w as no fraud or collusion  on  
the part of the plaintiffs, and no reason w as urged before us, w h y  that 
finding should b e  reversed , I think th e point taken b y  Mr. Nadarajah

1 (1843) 6 M .db G. 242. * (1929) A . C. 176.
2 (1901) A . G. 246. 3 (1936) 2., A ll England Lav!
3 (1918) A . G. 563 : 20 X . L. B. 206. Reports, p . 367.
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cannot be supported. I m ay cite in  th is connection the dictum of 
Channell J. in  Tiedem ann  and Lederm ann F reres1.

“ N ext, it  w as said that he could not valid ly ratify or adopt the con­
tracts because, although they purported to be made in h is  
name, they w ere not really his contracts, being made by Vilm ar 
on his own account, though in Tiedemann’s name, w ith  some 
fraudulent intent! That, however, in  our view  m akes no 
difference, because in  making the contracts Vilm ar assumed to 
act on behalf of a principal, Tiedemann. Under those circum­
stances w e think that the contracts could be validly ratified by  
th e person in w hose name they, purported to be made, even 
although th ey  w ere in fact made w ithout his actual authority, 
and although Vilm ar h ad  in his m ind som e fraudulent intent.”

The further com m ent of Channell J. v iz . :
... “ It is not found that Tiedem ann w as guilty  of any fraud. If there 

~ w as such a finding, the question w ould be altogether d ifferent:" 
has no application to the facts of the present case.

One last question rem ains for determination, In dealing w ith  the 
question of ratification Lord A tkinson states in  Eastern Construction Co., 
L td . v . N ation al Trust Co., L td . and S ch m id t’ ,

“ Ratification m ust be evidenced  by clear adoptive acts, w hich must 
be accompanied by fu ll knowledge of all the essential facts.”

In M arsh v . Jo sep h 3 Lord R ussel of K illow en set out the matter as 
fo llo w s : —

“ W here the supposed ratification relates to acts as to w hich there is no 
pretence of any a priori authority, as in this case, w here it is not 
a question m erely of excess, of authority, fu ll know ledge of the 
facts and unequivocal adoption after such know ledge m ust be 
proved, or, in  th e alternative; the circum stances of the alleged! 
ratification nriust be such as to warrant the clear inference that 
the principal w as adopting the Supposed agent’s acts, whatever 
they w ere or how ever culpable they w ere.” 

u Assum ing that these principles apply to  th is case, I think it is clear that 
the a lleged  acts of ratification w ere done after the second defendant had 
fu ll know ledge of all th e facts. Was there a clear and, unequivocal 
adoption of those acts? I hold that the evidence I have already detailed  
establishes clear and unequivocal adoption by the second defendant o f  
Rajasooriya’s m ortgages, including the mortgage to the plaintiffs and 
a clear assum ption of responsibility by the second defendant as regards 
the am ounts due on those m ortgages. N ot only has there been  acquies­
cence b y  the second defendant in the claim s of Mr. Johnstone and the 
plaintiffs (vide Lapraik  v . B u rro w s'), but also positive acts on the part 
of the second defendant,.which show that he had assumed the liability.
• I hold that, the D istrict Judge w as wrong in dism issing plaintiffs’ 
action against th e second defendant, and set the judgm ent aside and 
enter judgm ent for the plaintiffs as prayed for against the second! 
defendant.

1 (/Sflfl) 2.Q. B. n. 10. 3 (1897) 1 C. H. D. 247.
'•* (1914) A , C. 213. •* 15 B. R. 50 : 13 Moore 152.
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The action against th e  f ir s t ' defendant raises en tire ly  different 
considerations. The first defendant w as a signatory to th e bond P  1, and  
apart from  th e finding of th e  D istrict Judge that sh e w as governed b y  the  
Tesaw alam ai, and accordingly had no authority to contract, th e  first 
defendant w ould  b e liab le on th e bond P  1. The m ain question argued  
w as that she w as not a person governed by th e T esaw alam ai, but w as a 
person governed by th e general law  o f Ceylon.

It is not in  d ispute that before her m arriage the. first defendant w as a 
person subject to th e Tesaw alam ai. B ut the question arose w hether by  
virtue of Ordinance No. 1 of 1911 (now  Cap. 48), there had been  a change  
in  her status. Section  3 o f Cap. 48 provides that “ w henever a w om an to  
whom  the T esaw alam ai applies m arries a m an to w hom  th e T esaw alam ai 
does not apply, sh e shall not during th e subsistence of th e  m arriage be 
subject to  th e Tesaw alam ai.” The appellants’ Counsel argued that at 
th e tim e of the m arriage th e  second defendant (th e husband) w as not a 
person to w hom  the T esaw alam ai applied.

T he second defendant w as bora in  1903 and m arried in 1927, after the  
Ordinance of 1924 relating to M arried W om en’s Property (now  Cap. 46). 
The evidence bearing on th is point o f the status of the second defendant 
has a ll been supplied b y  th e second defendant. According to him , h e  
w as a Jaffna T am il by race and liis  father w as also a Jaffna Tam il, born  
w ithin  the province of Jaffna. The second defendant w as born in  
Colombo, w here h is parents h ave lived  for m any years—his father having  
com e to Colombo for th e  purposes o f h is business. S ince the date o f his 
birth; th e second defendant resided  in Colombo, and w as educated at 
St. Thom as’ and W esley C olleges in  that city. T h e second defendant’s 
father w as in  G overnm ent Service, and resided ordinarily in  Colombo 
w here he w as stationed, and for h is holidays h e used to go to Jaffna, 
w here h e and h is w ife  had certain  shares in  ancestral property. There is 
no evidence that the second defendant ever v isited  Jaffna before th e death  of 
h is father. Second defendant’s m other had v isited  Jaffna several tim es, 
since th e birth  of the second defendant, but last v isited  Jaffna in  1918, tw o  
years before her husband’s death. Second defendant’s father died in  1920, 
w h en  second defendant w as about 17 years old, and a student at W esley  
College. S ince that date second defendant has v isited  Jaffna occasion­
a lly  for short periods—6 w eek s or 2 m onths, som etim es on ly  for a few  
days, but h e has paid holiday v is its  to other p laces as w ell, such as K andy  
and N uw ara Eliya, w hich  are not in  the N orthern Province. Second  
defendant w as not running'a  house in  Jaffna, nor did h is m other, or h is  
brother, but second defendant had inherited  shares in  a house in  Jaffna  
from  h is father—that h ouse w as in  th e occupation of h is father’s brother. 
The second defendant w as m arried in Jaffna in  1927, and stayed  there for  
6 w eeks or 2 m onths on that occasion. The m other of th e  second  
defendant had resided in  Colombo since th e death of her husband, smd 
had no residence elsew here. F inally , in  h is re-exam ination, th e second  
■defendant s a id :

“ I am liv in g  in Colombo m yself. That is for th e purpose of
practising m y  profession. I am now perm anently settled  in
Colombo. ”
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The question that arises on this evidence is whether the second defend­
ant is  “ a 'M alab ar inhabitant of the province of Jaffna". A s the  
Tesaw alam ai is a custom  in derogation of the common law, any person  
w ho alleges that it is applicable to him  m ust affirmatively establish the 
fact, Spencer v . R ajaratnam  (supra) . In th is case the second defendant has 
established that he is by descent a Jaffna Tamil, but that in itself is 
insufficient. H e m ust further prove he was at the crucial date an 
inhabitant of Jaffna. I agree that the m aterial date for the purposes of 
th is case is the ‘date o f his marriage, viz., the year 1927. It was con­
tended on h is behalf that h is father w as an inhabitant of Jaffna, and that 
he had not, by virtue of h is residence in Colombo for the purposes of 
business, lost h is Jaffna inhabitancy. It w as further contended that 
w hen th e second defendant w as bom , he m ust be regarded, by virtue of 
his father’s inhabitancy of Jaffna, as having a Jaffna inhabitancy also.
It w as argued that principles akin to those of domicil of origin must be  
attributed to him. B ut I think the argum ent based on the analogous 
doctrine of dom icil cannot be carried to th is extent. The fact that his 
father \yas an inhabitant of Jaffna m ay w ell be a fact that has to be 
considered, but I think it is not correct to apply any artificial rules in  
such a case drawn from the law  relating to domicil. Each case must 
depend on its own facts, and on th e am ount of evidence led to prove the 
inhabitancy. This appears to be the rule laid down in Spencer v. Raja­
ratnam  (supra).

The facts in th is case relating to the second defendant are as fo llo w s: — 
H e w as born in Colombo, and lived  in Colombo up to his father’s death, 
and since then  also, except for occasional v isits to Jaffna, either for his 
holidays or on business. There can be. no question that he is now a 
perm anent resident of Colombo, and in point of fact, even in 1927, he 
could not be said to have any residence elsew here than in Colombo. • 
Up to that date, apart from  the application of any rule of law, he could  
in no sense be regarded as having h is perm anent home in Jaffna. As 
against this, w e m ust set the fact that h is father had a permanent hom e 
in  Jaffna, and cannoj; be regarded1 as having abandoned Jaffna as his 
perm anent home. There is also the fact that the second defendant 
m arried in  Jaffna, but in  spite of h is m arriage there is no evidence of any 
intention to settle  there. In fact h e returned to Colombo in about two' 
m onths, and has resided in Colombo, except during the period w hen h e  
w as aw ay in England for th e purpose of h is studies. He ow ns som e  
shares in  Jaffna property, derived from his father, but there is nothing  
to  show that he obtains any incom e from that property. I think this 
evidence is insufficient to .d isp lace the presumption that h e is governed  
b y the ordinary law  of the land-, or to im pose upon him  a set of customs 
applicable only to the. inhabitants o f the Jaffna province.

I think th e learned Judge erred in holding that the second defer dr'.r.t 
w as an inhabitant o f Jaffna. The status of the second defendant ivii: 
determ ine that of h is w ife, the first defendant. I hold that th-.- f .  
defendant w as not governed b y  the law  of Tesawalam ai, and that under 
the ordinary law , she w as com petent to enter into the contract of 
mortgage, and into the personal covenants in  th e bond. I set aside the
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order dism issing th e action against the first defendant, and enter  
judgm ent against her also as prayed for.

The plaintiffs succeed  against both defendants, and are entitled  to 
costs against them , both in appeal and in the Court below.

J ayetileke J.—I agree.
A ppea l allow ed.


