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Income Tax Ordinance, No. 2 of 1932, ss. 65, 69 (2) , and 75. 

Where, on an appeal to the Commissioner of Income Tax by a person 
aggrieved by an assessment, the Commissioner directed the assessor' 
under section 69 (2) to make further inquiry, and an agreement was 
reached as to the amount at which the assessee was liable to be taxed,— 

Held, that it was competent to the assessor-to make an additional 
assessment under section 65 of the Ordinance in respect of the assessment 
of the assessee for the same year. 

The proviso to section 75 does not prevent such assessment where 
the amount of the tax has been .adjusted under section 69 (2) of the 
Ordinance. Such additional assessment may be made in respect of an 
amount previously reached by some miscalculation or by the deduction 
of an allowance, which ought not to have been made. 

TH I S w a s a case s ta ted by the B o a r d of R e v i e w u n d e r sect ion 74 
of t h e I n c o m e T a x Ordinance , N o . 2 of 1932. T h e assessee 

w a s assessed for the y e a r 1934-1935, and h e appea led to t h e Commiss ioner 
of Income T a x . T h e Commiss ioner act ing under sec t ion 69 (2) of t h e 
Ordinance directed the assessor to m a k e further inquiry . A s a resu l t t h e 
income t a x payab le w a s reduced, t h e rev i s ion be ing effected b y an a l low­
ance t o the assessee of t h e s u m of Rs. 1,749 as earned i n c o m e a l lowance . 

O n March 17, 1936, the assessor m a d e a n addit ional a s s e s s m e n t u p o n 
the assessee in respect of t h e s a m e y e a r of assessment . T h e assessor 
contended that the a l lowance of Rs . 1,749 a s earned i n c o m e w a s 
erroneous ly made . It w a s contended for t h e assessee that t h e assessor 
h a d n o authori ty to m a k e a further a s se s sment u n d e r sec t ion 65. T h e 
Board of R e v i e w uphe ld the content ion and, at t h e reques t of the 
Commiss ioner , s tated a case for t h e S u p r e m e Court. 

J. E. M. Obeyesekere, C.C., for the I n c o m e T a x Commiss ioner , 
appel lant .—On the occasion of t h e first appeal to the Commiss ioner 
h e referred t h e d i spute to the assessor for fur ther inquiry u n d e r sec t ion 
€ 9 (2) of Ordinance N o . 2 of 1932. . T h e assessor t h e n c a m e t o an 
arrangement w i t h t h e assessee w h e r e b y an earned i n c o m e a l l o w a n c e of 
Rs . 1,749 w a s a l l o w e d in respect of t h e assessable income. T h e m a t t e r 
i n dispute w a s therefore not d e t e r m i n e d on appeal w i t h i n t h e m e a n i n g 
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of sect ion 75. That being so, the assessor w a s ent i t led in the n e x t year 
of assessment to m a k e an additional assessment under section 65. A n 
additional assessment m a y b e in respect of an a l lowance previously dis­
a l l o w e d thus affecting taxable income only. T h e corresponding 
sect ion of the Engl ish Ac t of 1918 is sect ion 125. Our section is w ider 
in its terms Counsel also referred to Williams v. The Trustees of W. W. 
Grundy'. Further, sect ion 75 refers to' assessable income only. W e are 
here concerned w i t h taxable income. .It is not unusual for the proviso 
to a sect ion to contain w h a t is in effect an additional and a substantive 
provision. 

N. Nadarajah, for assessee, respondent.;—An assessor has no power' 
under sect ion 65 to revise an assessment or to delete an a l lowance that 
has already been g iven. Therefore an a l lowance granted under section 16 
cannot subsequent ly b e disal lowed, cf. Eng l i sh L a w of Income Tax, 
sect ion 125, Dowel l ' s Income Tax Laws at p. 184. The right to make an 
" addi t iona l" assessment under sect ion 65 l ies in respect only of an i tem 
that has escaped assessment . There is no power to m a k e an additional 
assessment in respect of an a l lowance previous ly disal lowed. 

T h e power g i v e n . b y sect ion 65 to make an additional assessment is 
subject to the provis ions of sect ion 75. T h e words " determined on 
a p p e a l " m e a n terminat ion of the matter (as here by agreement b e t w e e n 
the assessor and the assessee) . 

Obeyesekere, C.C., in reply. 

Cur. adv. vult. 

M a y 14, 1937. A b r a h a m s C . J . — 

This is a case stated by the Board of R e v i e w under section 74 of the 
Income Tax Ordinance, No. 2 of 1932. The facts, so far as they are 
mater ia l to the consideration of the point of l aw on w h i c h the case has 
'been stated, are as fo l lows : —M. Saver imuttu Chetty, w h o m a y be cal led 
for c o n v e n i e n c e the assessee, w a s original ly assessed for Income T a x 
for the year of assessment 1934-1935 on the basis that his" assessable 
income w a s Rs. 9,413, and his taxable income w a s Rs. 4,913." U p o n h is 
taxab le income h e w a s cal led upon to pay Rs. 245.65 as income tax. 
Hi s taxable income w a s reached b y deduct ing certain a l lowances 
amount ing to Rs. 4,500. The assessee appealed against this assessment 
t o t h e Commiss ioner of Income T a x under the provis ions of section 69 (1) 
of the Ordinance, w h i c h enables any person aggrieved by an assessment 
m a d e under this Ordinance to appeal to the Commiss ioner wi th in t w e n t y -
o n e days from the date of the not ice of such assessment . This must b e 
done by w h a t the section cal ls a "not i ce of object ion". The Commis ­
sioner, acting under sect ion 69 (2) of the Ordinance, directed the 
assessor to m a k e further inquiry. B y v ir tue of. the provisions of this 
sub-sect ion an agreement m a y be reached as to the amount at. w h i c h 
t h e assessee is l iable to be assessed, and this in fact happened, and, as a 
result , the assessable income w a s assessed at Rs. 8,745, the taxable 
income at Rs . 2,496, and the income tax payable w a s reduced to 

' 18 Tax Cases 271. 
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Rs. 124.80 This revis ion w a s effected by an a l lowance to t h e assessee 
of the s u m of Rs. 1,749 as earned income a l lowance under the provis ions 
of section 16 (1) (b) of the Ordinance. 

O n March 17, 1936, t h e assessor m a d e a n addit ional a s se s sment 
upon the assessee, in respect of the s a m e y e a r of assessment , assess ing 
h i s assessable income at Rs. 8,866, h i s taxab le income at Rs . 4,366, and 
t h e t a x payable at Rs. 218.30. There w a s no dispute over t h e increase 
of the assessable income. T h e assessor contended that the a l lowance of 
Rs . 1,749 w h i c h had been prev ious ly m a d e to the assessee as " earned 
income " had been erroneous ly made. It i s no t our province to consider 
w h e t h e r the error w a s in fact m a d e or not, as w e are l imi ted in a re ference 
under section 74 of the Ordinance to points of law. 

T h e assessee again appealed to the Commiss ioner of Income T a x 
against the addit ional assessment , on the ground that it w a s incorrect . 
T h e Commiss ioner d i smissed the appeal and u p h e l d t h e assessment . 
T h e assessee thereupon appealed to the Board of R e v i e w and contended 
before that authori ty that the addit ional assessment w a s inva l id i n l a w 
as the assessor had no p o w e r to m a k e the further - assessment . H e 
contended that the p o w e r g iven b y sect ion 65, w h i c h I shal l present ly 
quote in detail , to m a k e an addit ional as ses sment w a s subject to the 
provis ions of sect ion 75, w h i c h I shal l also quote in detai l . The" B o a r d 
of R e v i e w upheld this content ion, and at the request of t h e Commiss ioner 
stated a case for the decis ion of this Court. 

Sect ion 65 under w h i c h the assessor purported to m a k e the reassessment 
(I avoid for the m o m e n t the expres s ion of " addit ional a s s e s s m e n t " 

s ince i ts m e a n i n g i s d isputed b y counse l for t h e assessee) in March, 1936. 
reads as fo l lows : — 

'"65 Where it appears to an assessor that for any year of as ses sment 
any person chargeable w i t h tax h a s not b e e n assessed or h a s b e e n 
assessed at less than the proper amount , the assessor m a y , w i t h i n 
the year of assessment or w i t h i n three years after the expirat ion 
thereof, assess such person a t ' the a m o u n t or addit ional a m o u n t of 
w h i c h according to h i s j u d g m e n t such person ought to h a v e b e e n 
assessed, and the provis ions of this Ordinance as to not i ce of assessment , 
appeal , and other proceedings shal l apply to such asses sment or 
addit ional assessment and to the t a x charged thereunder : 

Prov ided that, w h e r e the non-assessment or under-assessment 
of any person for any y e a r of a s se s sment is d u e to fraud or .wi l ful 
evasion, such assessment or addit ional assessment m a y be m a d e at 
any t ime w i t h i n t e n years after t h e expirat ion of that year of 
assessment." 

S e c t i o n 75, w h i c h the Board of R e v i e w w e r e of the opinion prec luded 
t h e assessor from making this reassessment , reads as fo l lows : — -

" 75 Where no val id object ion or appeal h a s been lodged w i t h i n the 
t i m e l imited b y this Chapter against an asses sment as regards t h e 
amount of the assessable i n c o m e assessed thereby, or w h e r e the a m o u n t 
o £ . t h e assessable income h a s b e e n agreed t o under sect ion 69 ( 2 ) , or 
w h e r e the amount of such assessable income h a s been • d e t e r m i n e d 
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on objection or appeal, the assessment as m a d e or agreed to or deter­
m i n e d on appeal, as the case m a y he, shal l be final and conclusive for 
all purposes of this Ordinance as regards the amount of such assessable 
i n c o m e : Provided that nothing in this Chapter shall prevent a n 
assessor from making an assessment or additional assessment for 
any year of assessment w h i c h does not invo lve reopening any matter 
w h i c h has been determined on appeal for the year." 

Crown Counsel submits , first o f all, that assuming this is an additional 
assessment, and h e contends that i t is, and indeed the Board of R e v i e w 
regarded it as such a l though counsel for the assessee n o w disputes that 
it is, this is not a matter w h i c h had been determined on appeal in t erms 
of t h e proviso to sect ion 75. H e points out that in the body of t h e 
sect ion there is a reference, first of all, to an agreement as to the amount 
of the assessable income under section 69 (2 ) , and secondly to t h e 
determinat ion of the amount of such assessable income on objection 
or appeal, and therefore in v i e w of the fact that there w a s an agreement 
reached b e t w e e n the assessee and the assessor in respect of the assessment 
of taxable income, the matter w a s adjusted at that s tage and certainly 
could not h a v e been said to have been determined on appeal. There is 
not a shadow of doubt in m y m i n d that that contention, is right. Sect ion 
69 of the Ordinance contemplates the fo l lowing procedure w h e r e b y 
an assessee w h o has b e e n wrong ly assessed in any respect can obtain 
a redress of h i s grievance. He can file an objection in wri t ing t o the. 
assessment . This done, the Commiss ioner may direct an assessor 
to m a k e further inquiry and the assessor and the assessee m a y b e t w e e n 
t h e m s e l v e s sett le the mat ter or, in the language of sub-sect ion (2) to 
sect ion 69, m a k e the " necessary a d j u s t m e n t " as a result of their 
agreement . If no agreement is reached, the Commissioner hears the 
appea l and decides accordingly. There is therefore a contrast drawn in 
t h e b o d y . o f section 75 b e t w e e n an agreement as to the amount of t h e 
assessable income and the determinat ion of the assessable income o n 
appeal . 

Counsel for the assessee, however , argues that the words " determined 
on a p p e a l " in the proviso, apply as m u c h to the adjustment on agreement 
as t h e y do to the decision of the Commiss ioner on appeal, because they 
are all parts of appeal proceedings under sect ion 69 and it is not possible 
to arrive at the agreement b e t w e e n the assessor and the assessee unt i l 
appeal proceedings h a v e b e e n init iated. Apart from any ordinary 
grammatical interpretat ion of the words "determined on appea l" , 
and in m y opinion they obviously m e a n in their primary significance 

•-" dec ided by an authority adjudicat ing in the mat ter" , it wou ld b e an 
amazing th ing if t h e Legis lature should intend to g ive one meaning to a 
phrase in the body of the sect ion and another meaning to it in the proviso, 
so that the express ion of the proviso included matters w h i c h w e r e con­
trasted w i t h it in the body of the section. 

Cro wn Counsel also submits that section 75, on the face of it, re fers 
to assessable income only, w h e r e a s t h e appeal in this case w a s lodged 
in respect of an assessment regarding taxab le income. H e says that i f 
that i s so, there is noth ing to preclude the assessor from making an 
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addit ional assessment under sect ion 65. Indubitably sect ion 75 re f er s 
to assessable income only , but it i s poss ible that t h e proviso t o t h e 
sect ion e x t e n d s b e y o n d t h e m e r e except ion to or qualif ication of t h e 
matters deal t w i t h in t h e body of t h e sect ion, w h i c h is, of course, t h e 
pr imary funct ion of t h e proviso , a n d m a y poss ib ly refer also to o ther 
matters connected w i t h assessment , for instance, mat ters in connec t ion 
w i t h the assessment of t a x a b l e income. So that I th ink this po int 
had better b e left intact in v i e w of t h e successful resul t of C r o w n Counsel ' s 
preceding argument . 

Mr. Nadarajah, for the assessee, raises a fresh point on the m e a n i n g of 
sect ion 65. H e contends that a proper construct ion of the expres s ion 
" additional a m o u n t " does not authorize t h e ' assessor in m a k i n g th i s 
reassessment . H e submits that t h e w o r d s " addit ional a m o u n t " app ly 
to an i t e m of income w h i c h at t h e prev ious assessment escaped a s se s s ­
m e n t b y reason of omiss ion from the assessee's return or because it h a d 
been overlooked b y t h e assessor. I s ee n o reason for interpret ing t h e 
express ion that w a y . It s e e m s t o m e to be sufficiently w i d e in i t s 
ordinary m e a n i n g to cover an amount prev ious ly reached b y s o m e 
miscalculat ion or b y the subtract ion of an a l l o w a n c e w h i c h ought not t o 
h a v e b e e n m a d e and w h i c h by the correct ion of the error is t h e n a u g m e n t e d 
to a proper figure. The use of t h e express ion " u n d e r - a s s e s s m e n t " 
in the proviso to the sect ion m a k e s that construct ion perfect ly clear. 
Inc idental ly there w a s no reference to u s on this point b y the Board of 
R e v i e w , s ince that point w a s not put to the Board w h e n t h e y w e r e 
cal led upon to adjudicate in appeal, but w e are not, of course, prec luded 
from considering a n y point u p o n w h i c h t h e actual dec is ion of the Board 
might b e upheld, no mat ter w h a t m i g h t h a v e b e e n the ir reasons for 
arriving at that decision. 

I n m y opinion, on the point of l aw referred to us , the finding of t h e 
Board of R e v i e w w a s w r o n g and t h e mat ter should n o w go back for a 
decis ion upon the facts. I do not th ink that this is a case w h e r e a n y 
order should b e made as to costs. 

MAARTENSZ J . — I agree. 

Appeal allowed. 


