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Legislative  Council (Order in  Conncil)—
Member interested in contract—Fenalty
ineurred—the King's power 1o remit—
Action to  recover penalty—Order in
Council (1924), clauses XVF. and XVII.

His Majesty the King, has power by
Order in Council to remit a penalty in-
curred by a member of the Legislative
Ccuncil under article XVIL. of the Ceylen
(Legislative Council) Order in Council,
1923, and to deprive any person of the
vight to maintain an action to recover the
renaly.
"PEAL from an order of the District
2 fudge of Colombo. The plaintiff
brouglit this action to recover a sum of
Rs. 23,000, being the amount of the
penalty to which the defendant, an elected
member of the Legislative Council, became
liable in terms of clause XVI. of the
Ceylon (Legislative Council) Order in
Counct!, 1923. It was alleged that the
defendiini became in April, 1927, the
editor-in-chief of an etymological dic-
lionary at a remuneration of Rs. 1,250 per
mensem and that thereby he became
directly or indirecily interested pecunia-
rilv in a contract with the Government
for or on account of the public service,
wiithin the meaning of clause XVII. of
the Order in Council ; that by sitting
and voting on the dates specified in the
plaint the defendant became liable to
the penalty. '

v -—T.-N. B 11169-1,000 (19/51)

After the case was fixed for trial and an
interlocutory appeal was pending, a further
Order in Council was published relieving
the editor of the etymological dictionary
from the penal consequences incurred by
sitting or voting in Council as an elected

- member and prohibiting the - institution

or maintenance of any action for the
recovery of any penalty under clause XVI.
On the motion of the defendant, the
learned District Judge dismissed the
plaintiff’s action.

F.J. Soerts:z, for defendant, appellant.—
Under clause XVIL. (1) of the Order in
Council, 1923, a seat becomes vacant if the
holder thereof has a direct or indirect
pecuniary interest in a contract with
Government.

The defendant by becoming editor of
the Sinhalese dictionary on the terms
stated has such an interest and his seat
has been rendered vacant.

The defendant has, however, continued
to sit and has become liable to the penalty
in terms of clause XVI. A common
informer is entitled to sue for the recovery
of such penalty. The plaintiff brings this
action as common informer.

The Ceylon Legislative Council Amend-
ment Order in Council, 1928, is reliecd on
by the defendant, who moves that in view
of this amending order the action against
him may be dismissed, but that order
cannot avail the defendant for that pur-
pose because—

(1) The right to the penalty had already

vested in the plaintif who had
instituted the action to recover it.
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The King cannot take that right
away from the subject. Chitty on the
Prerogatives of the Crown, p. 90, says
*the King’s right to pardon or remit a
penalty is confined to cases in which
the prosecution is carried on in His
Majesty’s name for the commission of
some offence affecting the public ™.
The King’s prerogative does not
extend to the taking away of a
penalty to which a subject has become
entitled. See Chirty, p. 88. Chalmers
and Asquith, p. 125, of their outlines of
Constitutional Law, lay down *“ when
once a common informer had com-
menced a penal action the King could
not remit the penalty, as this would
be calculated to prejudice the common
informer. -If it is contended that this
remission is the result not of the
exercise of the King’s prerogative but
as a result of legislation by the King,
the appellant argued that even assum-
ing the King continues to have power
to legislate for the colony, he cannot
legislate in excess of his prerogative,
and as submitted already, his pre-
rogative gave him power only in case
of public prosecutions in his name
and in cases falling under the Remis-
sion of Penalties Act in England.
(2) The King when he legislates, legis-
lates by virtue of a prerogative he
possesses, but in so doing he must act
within the fundamental principles of
the British constitution. See Camp-
bell v. Hall.! This is an interference
with the course of justice and is
violation of the Magna Charta, for the
King has ordered his Judge to dismiss
the plaintiff’s action.—It is a demal
of Justice. (Halsbury, vol. VI, p. 423,
also p. 378 ; Chiny on Prerogative,
p.-32) :
Further authorities cited : Hall’s case,?
Rex v. Meary?® ; In re Bateman’s Trust.?
Hayley, K.C. (with de Zoysa, K.C., and
Ameresekera), for the defendant, respond-
ent.—The authorities cited by the appellant
regarding the limitation of the prerogative

1 (1774) 1 Cowper 204. 22 Times Rep. 569.
25 Coke 51. AL.R.15 Eg. 73,p. 55.
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of pardon have no application to this casz.
The prerogative of pardon is quite distinct

from the Crown’s right to legislate for a

colony. The supreme legislative author-

ity can interfere with any right of action.

In England, the King in Parliament is

the supreme legislative authority, In a

colony, the King in Council has similar

powers, unless they have been so delegated

to the colonial legislature as to preclude

further exercise of them by His Majesty.

It is not contended that the power of
legislation has been so delegated to the

Legislative Council of Ceylon, and it

accordingly remains in the King, We are

not concerned with an act of pardon but .
with a legislative enactment, the Order in

Council, which is, in ecffect, an act of
indemnity, a species of legislation the
validity of which is well recognized.

(Phillips v. Eyre. %)

March 20, 1930. FisHEr C.J.—

In this case the appellant sued the
respondent under article XVI. of * The
Ceylon (Legislative Council) Order in
Council, 1923, alleging that he, having
pecuniary interests in a ‘contract with
the Government within the meaning of
article XVII. of the Order, had sat and
voted in the Legislative Council on
numerous occasions and had thereby
rendered himself liable to penalties
amounting in the aggregate to Rs. 23.000.
Certain interlocutory matters were de-
cided in the action, but before the action
came on for trial an Order in Council—
*“ The Ceylon (Legislative Council) Amend-
ment Order in Council, 1928 ”—was passed
and came into force on December 4,
1928. This Order, after reciting that His
Majesty had reserved to himself power
to revoke, alter, or amend the Order of
1923, enacted as follows :—

“II. No action, prosecution, or legal
proceeding whatsoever under the pro- .
visions of article XVI. of the principal
Order or otherwise, shall be brought,
instituted, or maintained—

(a) for the recovery of any penalty

incurred, or alleged to have been

1(1870) L. R. 6 Q. B. 1 at 4 and 23.



GARVIN S.P.J.—Abeyesekere v. Jayatileke. 3

incurred, under the said Article,
whether for the amount prescribed
therein, or not ; or

{b) for the recovery of any damages,
the enforcement of any forfeiture or
penal consequences or the decla-
ration of any vacancy or incapacity—

against the editor of the Sinhalese
etymological dictionary for or on account
of or in respect of his having sat or voted
in the Council as an elected member
thereof at any time between the 24th day
of January, 1924, and the date of the
coming into operation of this Order in
Council after his seat became, or is alleged
to have become, vacant by reason of his
having any direct or indirect pecuniary
interest in any contract with the Govern-
ment of the Island for or on account of
the public service, or of his having
accepted a public office under the Crown
in the Island, within the meaning of
article XVII. of the principal order ; and
if any such action, prosecution or legal
proceeding has been, or shall hereafter
be, brought or instituted, it shall be
dismissed and made void, subject to
such order as to costs as the Court
may think fit to make, ”

On January 28, 1929, the defendant filed
a motion that the action be dismissed, and
or March 11, 1929, the learned Judge of
the District Court made an order dis-
missing the action, leaving each party to
bear his own cost. Against that order
the present appeal is brought.

While it was not contended for the appel-
fant that the King in Council has no power
to legislate for this Colony it was urged
that the power is subject to limitations,
one of them being that such legislation
cannot divest a plaindff in an action of
any right which became vested in him
- when he began the action. A good deal
of argument was addressed to us based on
the assumption that the exercise of the
legiskitive power of the King is entirely
analogous to the exercise of the royal
prerogative. I do not think that assump-
tion is well founded. The exercise of
the royal prerogative in circumstances

which can be said to bear any resemblance
to those obtaining in the present case is
the exercise by the King of his power
as Supreme Executive Officer, a matter
entirely distinct from the exercise of the
power to legislate.

With regard to the point that the
plaintiff has been divested of a right, it is
to be noted that the Order in Council
creating the right in question contains
express provision for its extinction. The
plaintiff, therefore, had no vested right
which could be said to survive and be
independent of any alteration of the law.

No question of construction is involved.
The language used is clear and unambi-
guous. The only question for our de-
cision, therefore, is whether the Order of
1928 is wuitra vires, and it can only be held
to be ultra vires if it is repugnant to the
Law of England within the meaning of
section 3 of the Colonial Laws Validity
Act, 1865. That has not been shown to
be the case, and the question thercfore
must be answered in the negative.

When, therefore, the last mentioned
Order came into force the basis of the
action brought by the plaintiff ceased to
exist and the action was rightly dismissed.

The appeal is dismissed with costs.

GARVIN S.P.J—

The appellant brought this action to
recover a sum of Rs. 23,000, being the
amount of the penalty to which he alleged
the respondent became liable in terms of
clause XVL. of the Ceylon (Legislative
Council) Order in Council, 1923. The res-
pondent who was duly elected a member of
the Legislative Council of Ceylon became
in April, 1927, the editor-in-chief of an
etymological dictionary (now in course of
preparation)at a remuneration of Rs. 1,250
per mensem. It was the appellant’s
case that the respondent by becoming
and undertaking the duties of editor-in-
chief became directly or indirectly inter-
ested pecuniarily in a contract with the
Government for and on account of the
public service and thereby contravened
the provisions of clause XVIL. and that
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his seat in Council thereupon became
vacant ;
thereafter on the dates specified in a
schedule filed with the plaint the re-
spondent became liable to the penalty for
the recovery of which this action was
brought.
The material parts of the two clauses
referred to are as follows :
Clause XVI.—“Every person who
. shall sit or vote in the
COUﬂCll after his seat has become
vacant shall for every day on which
he sits or votes after his seat has
become vacant, be liable to a penalty
of Rs. 500 to be recovered by action
in the District Court . by
any person who shall sue for the
same.
Clause XVII.—*" If any Elected Mem-
ber of the Council shall
have any direct or indirect pecuniary
interest in any contract with the
Government of the Island for or on
account of the public service
. . or shall accept any public
office under the Crown in the Island
his seat in the Council shall there-
upon become vacant, ”

This action was brought on March 13,
1928 ; answer was filed on May9, 1928 ; and
the case duly fixed for trial. In the mean-
while an application for the production of
certain documents was resisted upon a
claim of privilege and the present appel-
lant appealed from the order made
thereon. While that appeal was pending,
a further Order in Council entitled The
Ceylon (Legislative Council) Amendment
Order in Council, 1928, was made and
published. The respondent in pursuance
of the said order moved that the appellant’s
action bec dismissed. The scope and
object of the Order in Council is set out
in the preamble as follows :—

Whereas it is necessary
to indemnify and relieve the editor
of the Sinhalese etymological dic-
tionary from such penal conse-
quences as he may have incurred or
suffered by sitting or voting in the

and that by sitting and voting .

Council as an elected member thereof”
between the 24th day of January,1924,
and the coming into operation of this
Order in Council after ;his seat be-
came vacant on the ground herein-
after appearing or as he might here-
after incur or suffer for a like reason.
The order then proceeds to prohibit
the institution or maintenance of any
action, proseculion, or legal proceeding
for the recovery of any penalty incurred
or alleged to have been incurred under
article XVI. or for the recovery or
enforcement of any forfeiture or penal
consequences of the declaration of any
vacancy or incapacity against the editor
of the Sinhalese etymological dictionary
for or on account of or in respect of his
having sat or voted in the Council as an
elected member theréof at any time
between January 24, 1924, and the date
when the order came into operation, and
continues as follows :—

And if any such action, prosecution
or legal proceeding has been, or shall
hereafter be brought or instituted
it shall be dismissed and made void,
subject to such order as to costs as
the Court may think fit to make.

The learned District Judge dismissed
the appellant’s action, ordering that each
party should bear his own costs.

The dismissal of his action was opposed
by the appellant on the following
ggounds —

(1) that the Order in Council dated
November 1, 1928, did not apply to
the defendant,

(2) that the Order in Council was
illegal, as the King had granted a
legislature to the Colony by the Order
in Council, 1923, and had not re-
served the power to legislate,

(3) that even if the King had the
power to legislate, the Order in
Council was in excess of the powers
vested in the King.

Counsel for the appellant intimated to
us when opening his appeal that he did
not intend to press the first two objections :
the first he admitted was met by the
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admission that the respondent was the
editor of the Sinhalese etymological
dictionary ; as regards the second he was
unable to support the contention that His
Majesty’s powers to legislate by Order
in Council had ceased in regard to this
Island.

The only point submitted for con-
sideration and argued by counsel was the
contenlion that the Ceylon (Legislative
Council) Amendment Order in Council,
1928, was in excess of the powers vested
in His Majesty.

The Order in Council, 1928, is expressed
to be an amendment of the Order of 1923
but it is as clearly expressed to be and is
both in form and in substance a picce
ol legislation designed and intended to
indemnify and relieve the respondent
from any penal consequence which he may
have incurred by becoming, while stuill
an elected member of the Legislative
Councii, the editor of the Sinhalese
etymological dictionary and sitting and
voting in Council thereafter.

if it be assumed—for the matter has
not proceeded to the stage of trial and
prooi--that the defendant has contra-
vened article XVIi, of the Ceylon
(Legislative Counctl) Order in Council,
1923, and had at the date of action be-
come in terms of article XVI. thereof
liable to the penalty claimed, the effect
of the Order in Council, 1928, is to de-
prive and divest the appellant of a legal
right given to him by article XVI. to
recover the penalty. [t has certainly
deprived him of the right to maintain
an action to establish the right Lo recover
the penalty which he alleges the re-
spondent became liable to pay.

It was argued that 1o His Majesty’s
prerogative right to remit the conszquences
of a violation of a law there were definite
limits and that under no circumstances
could His Majesty remit a penalty payable
to parties other than the Crown or to
remit such a penalty for the recovery of
which a common informer had commenced
a penal action.

S

The limits to His Majesty’s prerogative

. right to remit penalties are limits set to a

prerogative right vested in His Majesty
as the supreme executive Magistrate and
exercisable by him as such. There is no
need to consider what those limits may
be, for this is not the casc of a pardon or
remission of penalties grantad or made by
virtue or in exercisc of any prerogative
right vested in His Majesty as supreme
executive authority.

“This is a legislative, not an executive,
act. The supremc legislative authority
in England is vested in the King, Lords
and Commons.

“In a constitutional point of view,
however, the legislative power is lodged
in the King, subject to the assent of the
Houses of Parliament. Laws are said
to be enacted ¢ by the King's Most Excel-
lent Majesty by and with the aclvice
and consent of the Lords Spiritual and
Temporal and Comumons in parliament
assembled.’ "—Chitty cr: Prerogatives. p. 3.

“In settled, .conquered, and ceded
colonies, before representative lcgis-
latures have been granted, and where
unrestricted by articles of capitulation
or treaty, thc Crown cnjoys the pre-
rogative right of establishing laws

SHaizhury, vol. V1., 650.

It was contended that His Majesty's
legislative gauthority was in some way
circumscribed and restricted by the limits
assigned to the prerogatives exercisable
by him as supreme oxecurive authority.
This, however, is a proposiiion for which
no authority was cited and to which I
cannot assent. His Majesty has an
undoubted right to create in a colony
a legislature supreme within the colony
though subordinatc (o Parliament. The
power of His Majesty to legislate by
Order in Council for a colony where that
power has not ceased must be at least as
extensive as that of a legislature which he
has the power to bring into existence in
that colony.

The test therefore of the validity of a
law enacted by His Majesty in Council
where that power has not ceased must, it
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seems to me, be the same as the test
by which the validity of a law enacted
by the legislature of a colony to which
His Majesty has granted a representative
legislature without reservation to himself
of the power to legislate.

By section 2 of the Colonial Laws
Validity Act, 1865, Colonial laws—a
term which is defined to include laws
made by His Majesty in Council—are
declared to be void if and to the extent
to which they are repugnant to ‘‘the
provisions of any Act of Parliament ex-
tending to the Colony to which such law
may relate, or repugnant to any order or
regulation made under the authority of
such Act of Parliament or having in the
Colony the force and effect of such Act
.o ”; and section 3 of that Act
states that " no Colonial law shall be
deemed to have been void or inoperative
on the ground of repugnancy to the law
of England unless the same shall be re-
pugnant to the provisions of some such
Act of Parliament, Order, or Regulation
as aforesaid .

We have not been referred 10 any Act
of Parliament extending to this Colony
or any order or regulation made under
any such Act to which the Order in Council
under consideration is or may be said to
be repugnant.

Learned counsef invited our attention
to the following passage inthe judgment
of Lord Mansfield in Campbell v. Hall? :
* The 6th, and last proposition is. that if
the King (and when | say the King, I
always mean the King without the con-
currence of Parliament) has a power to
alter the old and to introduce new laws
in a conquered country, this legislation
being subordinate, that is, subordinate
to his own authority in Parliament, he
cannot make any new change contrary
to fundamental principles : he cannot
exempt an inhabitant from that parti-
cular dominion ; as for instance, from
the laws of trade, or from the powerof
Parliament, or give him privileges ex-
clusive of his other subjects ; . . . .7

S (1774) t Cowper 204,

The actual decision in Campbell v. Hall
(supra) was that after the Crown has
created a legislature in a conquered
country, its power to levy taxes of its own
authority ot to legislate for the colony
ceases unless its power of legislation is
reserved. What was clearly affirmed was
His Majesty’s right to legislate until by
his own act he divested himself of that
power.

" The passage relied on by counsel is one
of a series of paragraphs in which certain
propositions relating to the position of
His Majesty in conquered countries are
stated at large.

Counsel however sought to found upon
the words ** he may not make any new
change contrary to fundamental princi-
ples” the argument that the Order in
Council, 1928, in that it deprives a subject
of a vested right and by being given retro-
spective operation interrupts and arrests
the due course of an action instituted by
him to establish this right is contrary to
* fundamental principles ” and is therefore
in excess of His Majesty’s power. In short
the argument, as I understood it, is that
it is not in His Majesty’s power to pass an
Order in Council in the nature of an Act
of indemnity because such legislation is
contrary to natural justice.

Colonial legislatures which derive their
powers from His Majesty have passed
acts of indemnity. Such Acts or Ordi-
nances have been passed in several
colonies, and as far back as 1848 the
Governor and Legislative Council of
Ceylon passed Ordinance No. 11 of 1848
*“to indemnify the Governor and all
persons acting under his authority for
certain acts done during the existence of
Martial Law in certain parts of this
Island ™.

I shall not pause to inquire how far
it is competent for us to consider whether
an act of the local legislature or an Order
of His Majesty in Council applicable to
the colony is void on the ground that it
is contrary to natural justice. It is [
think sufficient for the purposes of this
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appeal to say that the assumption that 1930

retrospective legislation is necessarily
contrary to natural justice is not well
founded.

An Act of Indemnity passed by the
Legislative Assembly of Jamaica was
pleaded in defence in an action for assault
and false imprisonment and was con-
sidered in the case of Phillips v. Eyre® and
was held to be an act which it was within
the power of that legislature to pass.

An argument similar to the one above
referred to was addressed to the Court
in that case, and the answer in the words
of Willes J., by whom the judgment of
the Court was delivered, was this —

“1In fine, allowing the general in-
expediency of retrospective legislation
it cannot be prondunced naturally
or necessarily unjust. There may
be occasions and circumstances,
involving the safety of the state,
or even the conduct of individual
subjects, the justice of Wwhich
prospective laws made for ordinary
occasions and the usual exigencies

- of society for want of prevision fail
tomeet, and in which the execution
of the law as it stood at the time
may involve practical public incon-
venience and wrong, swmmum jus
summa injuria. Whether the cir-
cumstances of the particular case are
such as to call for special and excep-
tional remedy is a question which
must in each case involve matter of
policy and discretion fit for debate
and decision in the Parliament which
would have had jurisdiction to deal
with the subject-matter by prelimi-
nary legislation, and as to which
a court of ordinary municipal law
is not commissioned to inquire or
adjudicate.

The appeal fails, and is dismissed with
costs.

Appeal dismissed.

'(I1870) L. R. Q. B. p. 1.




