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Ordirance No. 12 of: 1840 8, 6-——Forest waste, and chcnaa——Presumphan, .
under- section 6 refers to the state of the Jand at the datc of the
encroachment—Waste Lands Ofdmance——Presmphon.

The presnmptxon in favonr of the Crown under _section 6 -of
Ordingnce . No. 12 of 1840 has reference to the.. condltmn of the "
‘land.at the time when the encroachment wad made. and not. to- the
‘condition of the land at -the date of . the passing of the Ordma.nce,.-
or st the date of an _action regardmg the titleg- o the laqd e

BerTteRaM . CF ~The words of ‘the, sechon ahould ‘be  consifued
.#s though they read: “ All lands ‘proved . at any materlal time to
‘be. forest, waste, &c., 3bsll be pi'esnmed to be the. -property ‘of the
Crown - at that time until the contrary . thereof be proved: '* and,
sixia'llu'rly‘ **'all lands proveﬁ at any material. time -to be- chena shsll,
if “situated in the Kundyan Provmees, ‘be aeemed to - belong to the
Crown at that time.' .

" Under t.he Waste La.nds Ord:nance the materlal tame is thc date
of the issne of the notice under sect:on 1 (subject to the mtrospec.hv(
effect of ‘section 24 (¢)). The presumption’ there cnacted in :section
‘24 (a) is imerely for .the purpose of the Ordinaucc, and the obsject of
any legal proceeding under the Ordinance is. to determine whether
the land in question at the date of the notice came within any of
the -categories to. which the preswoption applies . . .
There is nothmg to prevent a plea of  prescription being set. up.: to
chena lands in proceedings under the Waste Lands Ordinance.
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1022, H. J. C. DPereira, K.C. (with him J. 8. Jayswardene), for
M Mmy appellant.—The . presymption created by section 6 of the Crown:
». Kérikamy Encroachment Ordinance, No. 12 of 1840, in favour of the Crown,

applies to lands which were chenas at the t:me of the passing of the
Oi'dlna.nce :

“ The . preamble states “ Whereas divers persons . SR
have taken posseasnon of lands in this Colony belonging to Her
_MaJesty, &o.;""-thus indicating that the Ordinance was intended
to meet. certiun ¢ircumstances at that time. Section 1 further
gives certam rights. to persons who have been in uninterrupted
poss;asswn of Crown:lands for over five years. . There is no evidenge
on recqu ‘to show that this was chena land in 1840. The deed of
gift of 1899, which is the earliest document with reference.to this
f_land desonbes it as watta (garden) and the title of the donors is
recited gs inaternal inheritance. - The report of the surveyor shows
that there ‘was & plantation on the. land twenty years ago. In the

. plan of: 1919 it is again desoribed 2s a garden, and the Crown had
levied & tax on the crops cultwated in this land as from private
properties. It.was held in" Covea Midaliyar ». Ptmch:rala ' that
this Ordinance does not apply to lands which became chenas after
the passing of the Ordinance. Paddy and Dry Grain Tax Ordinance,
No. 14 of 1840; shows that the Crown had a list of the .chenas at .
that time. “The ’ special’ presumption. created in fe.vour of the
Crown by section.® must be strxctly construed..

" If section 8 is not 1o be construed as applying to the time when'
the Ordinance was passed it should" then be proved that the land was .
. chena at the time of the action or shortly prior to it. The Attorney-
General v. Le Mesurier * and Arunachalam Chetty v. Davies.®* Land
possessed and ‘cultivated as private land for a considerable tlme
does not come  within séction 8 (Kirihami ». Appuhami 4).

this case the land has been cultivated as a private garden for at‘,
least: t'wenty years.

Garvin, for respondent —In 1915 the appellant bhimself had

bought the land from the Crown thus aclmowledgmg the title of
the Crown.

Akbar, 8.-G. (with him Obeyesekere, C. C) 88 amicus curie. -——Corea
Mudaliyar v. Punchirale (supra) did not hold -that this’ Ordmanee
(section 6) did mnot apply to lands which became -chenas. after the
passing of the Ordinance as pointed out by ‘Wood: Reénton C.J. in

" The Attorney-General v. Punchirala.® Lawrie A.C.F. held in Attorney-
. General v. Wanduragala ®: ** The better the proof that the land is
chena, the stronger is the presumption that it belongs to the Crown.

~ 1(1899) 4 N. L. R. 135. - ‘(1879)2806'88
% (1899) 1 Matara Cases 85 at p. 88. ~ 3(1915) 18 N. L. R. 152 atp 165.'
*(2921) 3 0. L. R. 138. . . $(1901) 5 N. L. R. 98 at p. 105.
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Register referred to in the Psid'dy and Dry Grain Taex Ordinance 1933
refers to registration of private chenas.
Huda.ls.ka
Ordinance No. 12 of 1840 is the document of title in respect of v Kmha’:myy

all lands belonging to the Crown (see Mr. Cumberland’s note in
18 N. L. R. 277). Sections 1-4 deal with the summary method of
ejectment, section 5 deals with cinnamon lands, section 8 with
lands admittedly €Crown property, but improved by a private party,
and section 6 with lands over which Crown cannot have effective
control, 1f the Crown can prove that the land was at any time of
the particular déscription, it ean elaim the benefit of the presumption
eredted- =by section 8. Thiz presumption could be rebutted only by
the production of sannas or grant, or by proof of customary taxes.

- Kandyan chenas capnot be acquu:ed by prescription (The Attorney-.
" Generdl v. Punchlmla n.

H. J. C. Perctra, K.C., in reply.
- Cur. adv. vult,

August 25, 1923. BzrrRAM C.J.—

.This case was referred: to & Court of five Judges for the
determination of an important question' of law arising under section

6 of Ordinance No:. 12 of 1840. Briefly stated, that question is.

whether the presumptions -enacted by the section must be considered
as having reference to the state of the land in question at the time
whien some dispute arises betweem the Crown and a subject (or
between & subject claiming -through -the Crown and another

subject claiming otherwise); or whether. they may be considered

with reference to the state of the land dt” any time which may be
material to the title. :

The facts of the present case are as follows: The land in question
consists of 5 acres 1 rood and 18 perches. It is situated in one of the
Kandyan Provinces. The plaintiff claims under a Crown grant
dated ‘April. 12, 1919. The second defendant claims the eastern
half on the following chain of title. On August 5, 1899, two brothers,
Menikrala and Ukkurals,” sppsrently partners in an_ associated
marriage, purporfed to gift to their three children, Mudalihumy,
Wijeyhamy, and Kirihamy (first defendant), land said ‘to be identioal
~with . this eastern half. The land was referred to as a garden
(wattc} and the ‘title recited was maternal inheritance. On April 38,
1910 (D 5), Kirihamy brought id the shares of his brothers, and is
“gaid, “at about the same time, -to have purchased the western half
from another party, though the deed purporting to convey this
interest was not produced, or, at any rate, was not discussed before
us. In 1906 a Crown survey was made of this and several surround-
mg lands, and, in the following year, a plan was completed as the
result of that survey. This plan was replaced by another in 1913,
the lots in the original plan having been re-grouped, so as the better

1(1918) 21 N. L. R. 51.



1028,

Blmmm

e G.{l.
.Mudul!hanm

o Kenhamy 'rh

(4)

to »'xepreser;t.'.the claims of the various claimants. In the year 1915
the whole of this land which had been ‘‘ fixed for sale or settlement

- by the- Crown ** was soid to the first defendant, Kirihamy, for Rs. 91.

He paid one-tenth as deposit, but failed to .complete the purchase.
e land was put up for sale again, and duly séld to the plaintift,
the Crown grant being dated April 12, 1919. In the interval,

“however; first defendant, Kirihamy, on July 7,.1016, purported to

. evidence of Mr.

mortgage to second defendant all the lands comprlsed in the original
deed of gift of 1899 according to the bounidaries therein set out.” The
mortgage deed was put in suit; and & sale by suction took place
under the direction of the Court in pursuance of which these lands
were conveyed to the second ‘defendant by deed dated Feb_ruary‘
12, 1920. The second defendant thus claims land said to be identical
with the eastern half of the land in question. The first defcndant
claims the western half under a title not clearly explained.

We have now to consider the condition of the land with reference
to the times which may be considered material to the question in
dispute. The report of the surveyor, Mr. O. P. M. Schokman, which,
except in one particular, was mc‘éﬁﬁed by both parties, showed that.
at the date of his survey, November 15, 1920, on the.eastern half of
the Jand, there were forty-nine coconut plant.s whwh were. only about
four years old, and had, consequently, been plaatad ‘sinee the abortive
sale to the ﬁlst defendant in 1915 and probably by ‘the first defend-
ant. For the purpose of carrying the story one step further back,
we have the evidence of the plaintiff, who is the local Arachchl and
who says that when the land was surveyed by the Crown, Surveyor
in 1906 there was no plantatlon on--the land at all. He says:
** Before the plants on’ “that- land were planted, this land was a
chena like other chenas.’’" This approximately corresponds with the
Schokman. It does not, however, account for the
presence of .the two old coconut trees on the land which, on Mr.
Schokman’s estimate, must, at that time, have been plants of
about four years’ growth. The plaintiff explains the jak tree as an
accidental growth... This evidence is: very- strongly supported by the
plans of 1904 and 1913 with their- accompanying tenement sheets.
As I have explamed the lots on the plan of 1907 were re-grouped
for the purpose of a later-plan. 'I‘alrmg 4he lots or portions of lots
which were compnsed in” the ‘lot constituted for the purpose of this’
land in the plan of 1913 and examining the descriptions of these lots
or portions ‘of Iots as glven ln ‘the tenements sheet which accompanies
the plan, 'We ﬁnd tha.t .with “one exceptmn, the whole of the land is.
described as’ enther ]ungle or- chena. That one exception is the
southern portton ot lot 20 in the plan of 1907 comprising about an acre
in extent at the most. This is described as *‘ cleared chena,”’ and
may be identified as the portion of the eastern helf on which the
forty-nine coconut trees have since been planted. It may be taken
as clearly proved, therefore, that in or ubout 1806 the land now in
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question consisted either of ]ungle or chens. The only evidence tO 1928,

the contmrv is the reference to the eastern half; in the deed of 1899 p——
as being ** watta, '’ and the fact that there are two cocop_\;t trees of (}J.
twenty years’ growth in the eastern half and an old jak tree in the Mu me
south-eastern corner. This is clearly msuﬂlclent to dlsplac,e the v. Kirihamy
effect of the definite evidence ahove set out..

We have then these facts. At the date of the institution of the
action (November 13, 1919), the land was land more or less sparsely
planted with .coconut trees of from threc to fourteen years’ growth
and with two trees a few years older. 1n 1906 its condition was that
of chepa or jungle with two young coconut plants and a jak tree
in the south-east corner. The pluintiff claims on the Crown grant,
and the basis of the Crown’s title is the presumption created by
section 6. ‘The question we have to determine is this : May that
presumption be considered with relation to the state of the land at
or about 1908, or must it be considered, as Mr. H. J. C. Pereira
contends, with reference to the state of the land at the institution
~of the action ? If Mr. Pereira’s contention is correci, there is no
basis for the presumption referred to, and the plaintitf must _prove
the Crown’s title in some other way. If the alternative view is the
correct one, then the presumption is amply estabhshed and has not

been rebuttcu

I will proceed to comsider the guestion of law. The effect of the
section may be prezented as follows: —

(1) All forest, waste, mocenpied, or uncultivated Jands shall be
presumed to be the property of the Crown until the

contrary is proved.
(2) All chenas—

(a) In the Kandyun I'rovinces shall be deemed to belong to
the Crown, and not to be the property of any private person
¢laiming the same against the Crown, except upon proof
by such person (1) of a sunoas or (2) of payment of
customary taxes. ‘

(b) In other districts shall be deemed to be forest or

waste lands.

Mr. Pereira’s first contention is that the section only reiates to
lands which ean be shown to have had the various characteristics
specified at the date.of the Ordinance, namely, 1840. The object
of the section was to protect Crown property. No reason can be
assigned for the limitation of that protection to lands bearing a
particular character at a particular date. Sueh a limited form of
protection would gradually become more and more inefficacious as
tirne advanced, and, in the absence of a cadastral survey of that date,
wonld be obviously destined to disappear within a very short interval.
The contention is not supported by any authority. The passage in
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Lawrie J.'s judgment in Corea Mudaliyar v. Punchirala,' on which

much reliance was placed, has obviously been misunderstood by the
compller of the headnote. This was pointed out by Wood Renton
C.J. in The Attorney-General v. Punghirala > and by my brother
De Sampayo and myself in Hamid et al. v. The Special Officer. * It is
inconsistent with the well-known dictum .of Sir A, Lawrie himself in
Attorney-General v. Wanduragala ¢ : *‘ The better the proof that
the land is chena, the stronger is the presumption that.it belongs to
the Crown. > It is also inconsistent with the .judgment of this
Court in Arunasalam Chetty v. Davies (supra). The word ** hitherto "
in the passage referred to clearly means not up to the date of the
passing of the Ordinanee, but up to the date of action brought.- I
am not affected by the fact that in the case of Hamid v. The Special
Officer, * the Privy Council' did not thmk it necessary to give a deci-
sion on this point. R

In the alternative M‘r Peren'a. pubs forward the following con-
tention, which presents the prinicipal question to be decided. He
contends that when the section declares that land which bears a
cerfain character shall be presumed or be deemed to belong to the
Crown, it is speaking with reference to some contemplated aetion, and
that the material time to be considered, in determmmg W’hether any
partioular land bears the character in question, is the date of the
lastitution of the action and not any tim, prior thereto. -

It is undoubtedly the case that, as a rule,” when an enactmeut
declares that a certain state of fact shall be presumed (or shall be
deemed) to exist, the meaning id that this shall be so presumed or
deemed by a Court in some legal proceeding before it, and that the
material time to consider for the purpose of the application of the
presumption, if no time is otherwise indicated, is the date of the
institution of the proceeding, that being the time with reference to
which the respective rights of the parties are to be determined. The
mterpretatlon contended for by Mr. Pereira- thus seems the simplest
snd most natural interpretation.

¢

Such” an interpretation, however, in the case of the piesent section,
would render it largely inoperative. Forest, waste, or unoccupied
land in this country is not taken possession of in order that it may
be preserved as a hunting ground or as a deer park. It is taken
possession of in order that it may be cleared, cultivated, planted, or
otherwise improved. These are the operations which brings to the
attention of the agents of the Crown the fact that the land has been
appropriated. To say that the presumption does not apply, where
these operations have already to any extent changed the face of the
land appropriated, is- to say that it can only apply when the tres-
passer. is caught flagrante delicto and before he has done anything in

1(1899)4 N. L. R. 138. . ' 3(1920) 21 N. L. R. 353.
*(7915) 18 N. L. R. 155. 4(1901) 5 N. L. R. 105.

$(1921) 23 N. L. R. 150.
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pursuance of his entry upon the land. But this does wuot happen.
In all countries it is the essence of the position of the squatbter
that he should for some time have escaped notice.

. Mr. Pereira felt this difficulty, and was prepared to concede that
the Court need not confine its referenee to the state of affairs existing
at the actual date of the action, but might extend its. consaideration to
svome short interval before action. Pressed and to state the mnature
of the interval he had in his mind, he suggested that such an interval
as a month might ordinarily be appropriate. This admission df the
necessity of a concession and the obvious impracticability of defining
the limits of the concession emphasize the difficulty of the suggested
interpretation.

But this is not 1t3 only d:ﬂiculty The .se¢tion must be read in
its context, and‘its context is the whole Ordinance. It is impossible
to contend. (though the attempt has- been mads) that the presump-
tions of section 6 were' intended to apply only to the summary pro-
cedure of the first section. The Ordinauce was a- general enactment
desling with the whole question of. encroachments: of -Crown property,
and the section was intended not:only to daclare or define the
general law, but a.lSo to prov1de au instrument for enforcmg certain
particular prqv1-5lons of the Ordinance. :

With regard to" the state of. the general Iaw at the time, this is
most conveniently. stated by Lawrie J. in what is generally known
as The Ivies Estale Case (Appurala v. Dawson.?) :— -

“ It is different where the land, granted by the Crown, is not in
the present. posséssion of any one, when it is forest, waste,
unoccupied, or uncuitivated. Independent of the Ordi-
nance No. 12 of 1840, such lands are, in this Colony as in all
countries where -there is a Crown or Government, presumed
to belong to the Crown of State. When the Ordinance
No. 12 of 1840 enacted that all forest, waste, unoccupied,
or uncultivated land shall be presumed to be the property
of the Crow_n it did- no:more than enact the law then
existing. The effect of the enactment was rather to restriot
presumption than to create it. ”’

*“ The British. Crown, soon after the British accession to the

: Kandyan country, recognized the rights of its Kandyan
subjects to own land, but it did not relinquish the right
recognized by all the authorities on Kandyan law to forest,
wilderness, UJ;reclaimed; and untenanted by men, to mines

- of precious stones, metals, pearl banks, &c. To these
the Crown has now, and always has had, right. ™’

Lawrie J., however, exprééses the-opinion that as regards chenss
periodically cultlvated there is no presumption of Crown ownership
independent of the Statute.

1(1892) 35.C. R. 1.
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Middleton J. in Babappu z. Don Andris ' states the law some-
what differently. He says that forest lands were universally
recognized as Crown, and that the Government of the day extended
the principle to all those comprised in section 6. I do not know
the source of this opinion. Davy is cited in Mr, C. R. Cumberland’s
memorandum referred to in the case as saying (p. 85) : ‘‘ All forests

and chenas were considered royal domains, and could not be cut or
cultivated without express permission. ™’

I should prefer to take Lawrie J.'s account as the most reliable
statement of the law at the date of the enactment of the Ordinance.
The history of the Ordinance itself and of its subsequent amendment
I need not recount, as if is fully stated in the well-known judgment of
Wood Renton J. in Babappu v. Don Andris (supra). Viewed then in
the light of this state of the law and of the history of the Ordinance,
it is plain that, if Mr. Pereira is right, in so far as the section affected
to state the law, it fell far short of the law as it existed, and in so far

as it affected to enlarge the scope of the law, it failed effectively to
do so.

But it was not merely with reference to the existing state of the
Jaw that the section was enacted, but also, as it seeins to me, for the

purpose of assisting the enforcement of two special provisions of
the Ordinance, namely, sections 1 and 8.

Section 1 as originally enacted conteniplated the ejectment  of
squatters on Crown land even after tl:c lapse of thirty yvears. DEven
this limit was not intended to apply to land of the descriptions
mentioned in section 6 (though by an inexactitude of drafting,
vectified in the following year, effect was not given to this intention).
In its final form the section provided for the summary ejectment
of trespassers from lands of this description, however prolonged the
occupation. Section 6 would have been useless tor the purpose
of enforeing sueh o section, if its presumptions related only tn the
state of affairs existing at the institution of proccedings.

So also as to section 8. This conceded to occupiers of Crown
lands without title certnin rights, when the occupation had lasted
more than ten years. But the proviso in the following section
excluded from the benefit of the concession all cases where the Crown
lands occupied were of the categories enumerated in section 6. To
ascertain whether the lands occupied were of any of these categories
at the date of the occupation, it would be necessary to go back ten
vears, and to prove that they were Crown lands at all, it would be

- necessary to apply the presumption with reference to that date.

How then could the presumption be applied, urless it was capable
of an antecedent operation ?

The cousequences of adopting the int-e;:pretation suggested are
thus so fundamentally fatal to the object of the Ordinance that we

1(1919) I3 N. L. R. 273.
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are forced to the inquiry whether theve is not an alternative inter. 1822

pretation, which, even though less apparently simple and natursl, Bn;;m
should preferably be adopted—ut res magis valecat quam pereat. C.J.
There is such an slternative intcrpreiation. It is that the words Mudulikamy
should be construed as though they read: ‘* All lands proved at any v- Kirihamy
material time to be forest, waste, &ec., shall be presumed to be the
property of the Crown at thal time until the contrary thereof he
proved, '’ and, similarly, ‘‘ all lands proved at any material time to
be ehena shall, if situated in the Kandvun Provinces, be deemed to
belong to the Crown at that time.’’ In view of the history and the
object of the ILegislature, I do not think it can be said that this
interpretation is a forced one, and am of opinion it should be
adopted. ‘ ‘
Any other interpretation would make it unsafe for any Crown
grantee of forest, waste, or chena land to improve the land granted,
for by so doing he would be destroying the only available evidence
of the grantor’'s title.” " -~

Previous authorities cannot help us very much, as the questionr
has never been specifically considered. The dictum of Lawrie J.
that *‘ what has to be ascertsined in the state of the law shortly
before the institution of the action ’’ indicates, I think, that he has
not Jone what we have had to set ourselves to do, that is to say, that
he had not thought out the subject. What he was really concerned
to say was that it was not necessary to show that the land had always
been waste and unoccupied.

The same observation may be made with regard to the dictum of
Phear C.J. in Kirihami v. Appuhamy® : “ The land . . . .
was not at the time when the question at issue betwecen ihe
parties first arose, or at any tirne not remote therefrom, such land as
designated chena in clause 6 of Ordinance No. 6 of 1840. ' It
" is difficult to deduce any tenable principle from the words ‘‘ at any
time not remote therefrom. '’ They are at any rate not consistent
with Mr. Pereira’s contention. It iz here also, perhaps, best to say
that the subject had not been thought out.

There is, however, another group of authorities which is in favour
of the view above suggested, namely, those on the subject of the
supposed presumption of the validity of Crown grants. They have
decided that no such presumption exists, but in more than one of
them attention i= drawn to the presumption enacted by section 6 of
the Ordinance now under cobsideration, and it is intimated or
implied that the wmaterial time for the purpose of considering
whether the latter presumption applies is the date of the Crown
grant. See per Clarence and Dias JJ. in.De Silea v. Mendarizsa ? and

Wemelasekera v. Silva. ® Sce also per Wood Renton = "n Silve ».
Bastian. ¢ '
V(2879 2 8. C. . 58. 3(1x97) 3'N. L. R. 61.

2 (1886) 8 S. C. C. 58. 4(1912) 15 N. L. R. 132.
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1982, I should like to add; however, that as at present advised I doubt
. Bramman Whether the above reasoning would apply to proceedings under the
cd. Waste ‘Lands. Ordinance. There the material time is the date of the
Mudalihamy 158ue of the notice under section 1 (subject to-the letrospectwe effect
v Kirihamy of section 24 (c) ). The presumption there enscted in section 24 (a)
is merely for the purposes of the Ordinance, and- the. object of “any
legal proceeding under the Ordinance is to. daﬁermme whether the
land in question at the date of the, notxce came mthm any -of the

categories to whlch the presumptlon apphes )

It may also be noted that the formula of the presumptlon in the
Waste Lands Ordinance is not the same ‘as that in section 6 -of
Ordinance Na. 12 of 1840, and, consequently, if the reasoning ‘of my
brother De Sampayo (in which Loos J. concurted) in Attorney-General
v. Punchirala * is to be taken as expressing the law—a point on which
1 should like to reserve my own opinion—there is nothing to prevent

a plea of prescription being set up to chena lands in proceedmgs under
that Ordinance.

I.would dismiss the appeal, with costs.

ExNis J.—

The point of law reserved in this appeal for the consideration of
five Judges is, 1 understand from what date does” the presumption
raised under section 6 of the Ordinance No. 12 of 1840 .operate for
the purpose.of the Ordinance in the case of chena land in the Kandyan
Province ? It is the seme question, but under another Ordinance, as
that referred to by the Privy Council as not arising in the case of '

Hamid v. The Special Oﬂ‘ic'er appointed under the Waste Lands
“Ordinance. 3

The presumptxon arises on’ proof of a fact, and it was contended for
the appellants that, before the benefit of the presumption under
section 6 of the Ordinance No. 12 of 1840 with réspect to chena land
could be claimed, it must be affirmatively proved that the land was
chena land at the date when the Crown claimed, or shortly before;
and, in the alternative, it was contended that it must be shown $o
be chena land at the date of the Ordinance. - '

The Ordinance No. 12 of 1840 was énacted ‘‘ to prevent encroach-
ments upon Crown lands. '’ It proceeded in section 1 to provide a
summeary procedure for the ejectment of persons encroaching on
Crown lands without probable claim or pretence of title, upon
proof that the person had so encroached ; and proof that they
had *‘ not cultivated, planted, or otherwise improved and held

uninterrupted possession of such land for the perlod of five years
and upwards. *’

3(1918) 21 N. L. R. 51 | * (1921 23 N. L. R. 150.
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Sention 6 of the Ordinance declares that: —

‘“ All forest, waste, unoccupied, or uncultivated lands shall be
presumed to be the property of the Crown until the
_contrary thereof be- proved, and all chenas .. . .
shall, if the same be situate.within the districts formerly
comprised in the ‘Kandyan - Provinces . . be
deemed to belong to the Crown and not to be the property
of any person claiming the same against the Crown, exoept
upon proof only by such person of a sannas or grant for the
same . . . . or of such customary- taxes, dues,. or
services having been rendered within twenty years for the
same as have been rendered within such period for similar
lands being the property of przvate proprietors in the same
districts. v .

The Ordinance No. 9 of 1841 enaéi{éd that ** the provision touch-
ing prescription contained in the first clause of the Ordinance No. 12

1922.
Enms J.
Mudalihamy

* v. Kirihamy

of 1840 "’ should not extend to land referred to in the sixth clause of

the Ordinance of 1840.

The result was that a person encroaching on a chera land in. the
Kandysn Provinee could be summiarily ejected upon proof, only that
‘he had entered upon or taken possessmn of -such land without
probable claim or pretence of title. :

It would seem, therefore, that the only’ proof reqmred ‘in such
SUmMImary proceedlncs would be— :

(1) That the land was chena (i.e., Crown‘land) at the t.'u_:rt'e of' the
entry ; and

(2) That there was an entry without probable claim or pretence -

of title.

Section. 2 of the Ordinance allowed any person ejected by this
summary procedure to recover possession by ordinary procedure
. “*in- ease he shall be able to establish title.’

The Ordinance then clearly contemplated that this prowsxon should
operate in the case of chena land from the time of ‘the encroachment
no matter how far back the encroachment was.

Section 6 of the Ordinance does not, in my opinion, confer a
benefit, as argued for the appellans, it is declaratory of the rights
of the Crown, which are to be presumed upon proof of s certain fact,

e.g., that the land was chena, and, by an inference from "section I
and the subject of the Ordmance that it was so at 'th .date of the
encroachment. *

It must be remembered that ‘‘ chena ’’ is but a method of cultiva-
tion, and it haes been defined in the case already referred to, as,
~ briefly, felling of forest, burning the timber, and planting again for
a season followed by abandonment until the process can profitably
be done again. It was contended that to make a permanent planta-

tion on the site immediately altered the character of the cultivation .

-

~a /7
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1992, and that the lund then censed to be chena land, that it was then
cultivated land to which the presumption in favour of the Crown
declared in section & would not arise. But section 1 of the Ordinance
Mudalihamy read with the Ordinance of 1841 does not, in the case of chenu land,
v. Kirthamy require any proof that the Jand has not been ‘‘ planted, cultivated.
or otherwise improved ' within five years (which is the only pre-
vision touching prescripfion found in thai section). It would seem,
therefore, that no cultivation could alter the churacter ol chena lnnd
once it fell within that designation.
This conelusion is in accord with history in the Kaundyan Province.
Davy, writing in 1821, in his *‘ Account of the Intevicr of the Island
and its Inheabitants, ' says (page 185): ‘* All forests and chenas wera
considered royal domains, and could not be cut down or cultivated
- without express permission. > Moveover, .it would seem that in the
days of the Kandyan lunge all land whether cultivated or not was
considered as belonging to the King until grant was made by sannas
ov registration. for we frequently find in sannas produced in evidence
betore the Courts thut grants were made of whole villages and tiracts
" of land, including cultivated as well as uncadtivated land.
Section 6 of thie Ordinance of 1840 by omitting mention of ** culti-
“vated '’ land would secem to have limited the vights of the Crown
rather than to have conferred a benetit on the Crown ; and, Jn
acecord with Kandyun custorn, we find in section 6 that the
presuinption in favour of the Crown in the case of chenas can be
rebutted c¢nly by the production of the grant or proof of pavment
of customary taxes. The cultivation of chena was’ illegal without
express permission. o
It has already been held by a Court of three Julges in the case of
Attorney-General v. Punchirala * that prescription does not run in
the Kandyan Provineces in the case of chena land.
There is a finding of {uct in ihe present case by the lmmerl Distriet
Judge that the land was chena land ; and, from & survey plan of
1906 and the tenerment sheet which has been produced on this appeal,
it appears that the land was mostly jungle land in that vear, and only
a portion was ‘‘ chena "’ and another portion *‘ cleared chena. "
I would accordingly, in unswer to the question reserved. suy that
the Ordinance operates from the dute of the encroachment.

ENNTS

bE Sampayo J.—

The Chief Justice and my brother Enmnis have dealt so fully with
the point referred to the lfull Bench for decision that I need only
record my opinion very briefly. Counsel on behalf of the appellant
maintained that the presumnption in favour of the Crown under
section 6 of the Ordinance No. 12 of 1840 was upplicable only to
lunds which were of the character aud description mentioned: (1) At
the date of the enactment of the Ordinance ; and (2) ulternatively at

1(1921) 21 N. L. B. 57.
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"the date of any action in which the question of title might be raised.

T un unable to agree with either branch of this proposition. In my
.Gpinion’ ‘the Ordmanc,e is u general emnctment laying down' once for
‘all what kigd of lands shall be considered thé property of the Crown,
and mc1dentally providing a sumniary remedy against trespuassers
on Crown property. The preamible to the Ordinance shows that it had
tweo purposes in view, ﬁamely; (1) to deal with encroachments already
made by persons who ‘‘ without any probable claim or pretence
of title have taken possessxon -of lands " belonglng to the' Crown;
and (2) to make “provision *‘ for the preventwn of such encroach.
‘ments. ™ in the future. With- regard to this secand, class of encroach.
ments, it appears to e obvious’ that ‘the. chéracteit” and description
of the land must be considared as at. the time when the act whick
constitutes. the enmoachment is done Inasmuch as section 1,
which prbvndes f_summary remedy‘ expressly exempts persons whe
“have cultivated, planted,- or. otherwise improved and held possessiar
.ot the fand for the perlod of thut.v years or upwards, it follows that
" although. the lind may have completely changed: its .character anc
have become_a cultivated land, with a plantation of -thirty years ol
age o with other ancient improvements, at the time of the applica
tion for the summary remedy, the presumptive title of the Crown t
the- land ‘still ‘subsists, the question for determination being what
wa¢ the ‘character of the land when the encioachment was made
thirty vears before. This period of thirty years was considered <
be too long, and was cut down to five years by Order. in Council o
August 11, 1841, but the principle involved remains the same. There
is no reason to think that a different test must be applied if, insteac
of the summary proceeding, an ordinary civil action is brought. Ou
the. contrary, I think the object of the Ordinance will be defeatec
unless the Crown or a claimant from the Crown is allowed to prove
that the land was of the character mentivoed in sectior: 6 of ths
. Ordinance when the Crown's right was first invaded by the act o
the trespasser.. I accordingly think that the presumption in favow
of the Ctown under section 6 of the Ordinance has 1.lerence to ths
condition of the land, neither at the date of the Ovdir .nce nor at the
date .of any actlon regarding the title, but at th me when the
encroachment was made. =

PorTkr J.—

1922.

DE SamPAYD
J.

M udahham y
v. Ksrihamy

This action was brought by the plaintiff. to-vindicate his’ tfffe to'a

piece of land called Gonaaahawelahena abe ut 5. acres in extent.

The plaintifi’s claim is based on a Crown grant P1, dated Aprll 12,

1919. The point of law raised is shortly. as- follows : : By clause 6 of
Ordinance No. 12 of 1840 all forest, waste, and ‘chena lands are
presunmed to be Crown lands, unless the person claiming the land -can
prove a title. The question here is whether the land in dispute is
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1922, chena land within the meaning of section 6 of the -Ordinance:
Porran 5. No. 12 of 1840, and should, therefore, be presumed to. belong to- the
f— Crown. The learned Judge in the Court below has: decided  the
:‘ujgf:'hdma::y question in the affirmative, and entered »_decree ‘in’ favour of the
4 plaintiff; from this )udgment the. deféndants appeal.” The oral

" evidence called for the plaintiff, ~who i& the Ara.chchll is the -plaintift

. himself, who says he hag known the land: for many yeats, and that

‘* when this land was surveyed by the Crown surveyor there was no

ple.ntatxon _on the land,”’ ‘and that the land was a chena hke other

chenas.’

There i & jok tree in' the corner 'of .the land—-—“ there. are
]ak trees -everywhare in. ‘the - vﬂlage "t jak jrees;: gmw in_ every
jungle

. The plsmtlﬁ calls’ M. Hampton the Assmtant Land Séttlement
Officer, whp states’ ¢tiat this land was sold by the Crowny; eriginally -
to Kirihamy, (defendant Iumeelf) but that, liaving paid one-ttnih of the .
‘pumhase price ‘on account,-he failed o pay the'halance, and! the land:"
was again put up for ‘sale and purchased by the plaintiff:" From
this, counsgal for _regpondenit argues that ‘defendent Kirihamy is
estopped from denying the Grown title. Mr. Hampton further
states. - ﬂmt when he firgt mspected the lgnd.there were coconut plants -
th‘ree ‘years old. and " two .coconut. trees thlrteen years old. This 18 :
the whole of the oral ewdence called .on either side, but -the report’
of Mr. Schokman, licensed surveyor; is put in evidence, and admitted
by. Mr. Pereira for the- defence On this -the learned Judge finds, .
as a fact, that the land in’ dtsput.e is a chena within the meaning of
seotion 6 of Ordipance N&: 12 of 1840. “The point of law reserved
»for the Court of five Judges is: From what date does the presumption
raised wunder section 8 of ‘Ordinance . No. 12 of 1840 operate for the
puarposé of the Ordisance in the case of chena land ? For the appellant
it has been argped by Mr. Peréira that the.t the ‘words ! chena "’ land
can’ only apply: to lands whlch were ‘‘ chena ’’ at. the date of: the
‘Ordinance No. 12 of 1840 In the altematwe Mr, Pereira contends
. that the time 'at which the Ordinance would operate would be the
date of the’ m_s_i_attutle_n of the action or at.some short interval before
gotion. The point- was raised in the case of Hamid v. The Special
“Officer appointed under the Waste Lands Ordinance decided by the
Privy Council and reported in 23 N. L: R. at pege 150. Unfortu-
"nately-the. pomt was. not decided. It would appear, however, that
the Privy Council gonsidered that if at any time.in its history land
. had been proved to be’ chena land, it -was deemed to be Crown land,
unlees ‘the. person - clanmmg showed a title by grant of. ‘BaNNas. "

Lord Buckma.ster says‘ " Land that is chena land céanot be taken
"out of the category menely by evidence to show that by. another
-method of cultivation, by-the application of other processes in other -
haids, it might be éuliivated in another way.”” There is & finding of
. fact by the learnied Judge in the present case that the land is chena.
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This .is .supported by a survey plan of 1906, the tenement sheet 1982.
shows that the land was.at that time all jungle or Ghena land except PonrEe J.
a -very small portion marked cleared chens. : -

In my opinion the Ordinance operates from -the time of the eno fm
 coachment,. ~Préseription does mot run in the Kendyan Provimesti

i the csss: ‘sffebena ‘land (Atfgrney-Gensral v. Punchiriia” (siipra)).’,

T thipk the learned Judge Liss decided this case rightly, and w:mld
- ismiss - ﬁns snpeel ‘with costs.

‘;SonmmmaJ-—

I have h&& tHe opportumty of rea.dmg the judgments of my Lord
the Chief J mtxqa and of my brother Ennis in this appeal. I do not
- think T can add anything to what they have stated. If I may
ventire to say so, I agree with their reasoning and conclugions. But
I would add that the Solicitor-General was present upon the invita-
tion of the Chief Jystice as amicus curie, and argued the respondent’s
appeal on the law at request of counsel for the respondent: and with
the acquxescence of eounsel for the appellant and of the Appeal
Judges.

. It was. deﬁmtety undatstood that the result of thls appeal was not
to be ragarded B in- ‘any Inanner affecting the Crown

-~

Appeal d:amwaed




