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C A S M L L A I v. RAMANATER. 1896. 
March 18. 

G. R., Jaffna, 397. 

Crcwn land—Right of possessor to a Grown grata—Prescription— 
Improved value—Ordinance No. 12 of 1840, s. 8. 

Possession, as defined in clause 3 of Ordinance No. 22 of 1871, 
of Crown land for fifteen years prior to alienation thereof by the 
Crown fiannofc avail as a plea in bar to a claim to such land by a 
private individual who has purchased it from the Crown. 

Semble, per B O N S E R , C.J.-—That the Crown cannot by conveying 
away land in the possession of a private individual deprive the 
possessor of the benefit of section 8 of Ordinance No. 12 of 1840, 
under which a possessor of Crown land, in certain circumstances, 
is entitled to a grant of such land from the Crown on payment-
of half its improved value, and cannot be ejected from such land 
except on payment -to him of such share of the improved value. 

Qusere—Whether a purchaser from the Crown does not get an 
unimpeachable title. 

'JpHE facts of the case fully appear in the judgment. 

Dornhorst, for appellant. 

Wendt and Sampayo, for respondent. 

18th March, 1896. B O N S E B , C.J .— 

This is an unfortunate litigation about a very small piece of 
land, some thirty-six perches in extent. It is admitted that 
the defendants have been in possession of it since 1879, that 
it was within a clearly marked boundary, and was enjoyed 
by the defendants as part of their holding. In 1879 the first 
defendant purchased a piece of land from the Crown, and it was 
duly conveyed to him by the Crown. The plan on the con
veyance to the defendant is the usual sort of thing which is affixed 
to a Crown grant, but which for any practical purposes might be 
dispensed with. It is a mere geometrical figure drawn on 
a blank sheet of paper. The defendants took possession of what 
they conceived to be the land which was conveyed by the grant, 
and on the eastern boundary they erected a dam, they culti
vated the land, asweddumized it, and brought it into cultiva
tion as paddy land. No one disputed their title till 1893. They 
thus enjoyed the land for a period which, against any body but 
the Crown, would be sufficient to establish their title even if they 
had no previous title. In 1893 the Crown put up for sale the 
tract of land on the eastern boundary of the defendant's land. 

V O L . N . 12(c5)29 
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Hterchl8 ' ^ N 6 P ^ A M * ^ BECAME THE PURCHASER OF THIS LAND, AND IT WAS DULY 
CONVEYED TO HIM BY A CONVEYANCE' ON WHICH WAS DRAWN'A PLAN. 

B O N S E R . O . J . N Q T M A ( J E A N JQTEGRAI P A R T 0 { THE CONVEYANCE, BUT IT 

WAS REFERRED TO INCIDENTALLY IN THE BODY OF THE DEED. THE LAND 

IS DESCRIBED AS " CONTAINING ELEVEN ACRES AND THIRTY-SIX PERCHES 

" ACCORDING TO THE ANNEXED SURVEY AND DESCRIPTION THEREOF " 

THE PLAINTIFF, WHEN HE BOUGHT THIS LAND, WAS AWARE OF THE 

POSSESSION BY THE DEFENDANT OF THE PIECE OF LAND IN DISPUTE WHICH 

WAS A STRIP ON THE EASTERN BOUNDARY OF THE DEFENDANT'S LAND AND 

THEREFORE ON THE WESTERN BOUNDARY OF THE LAND BOUGHT BY 

PLAINTIFF. HE ADMITS THAT HE WAS AWARE OF THE POSSESSION BY THE 

DEFENDANTS AND OF THE EXISTENCE OF THE BOUNDARY DAM. THE LAND 

WAS JUNGLE LAND, AND IT WAS SOLD . BY THE CROWN AS UNCULTI

VATED LAND ; AND I DO NOT FOR A MOMENT BELIEVE THAT, WHEN THE 

PLAINTIFF PURCHASED THIS LAND AT THE GOVERNMENT SALE, HE INTENDED 

TO PURCHASE WITH THE UNCULTIVATED LAND THIS STRIP OF LAND WHICH 

HE KNEW TO BE CULTIVATED AND IN THE POSSESSION OF THE DEFENDANTS. 

HOWEVER, AFTER THE CONVEYANCE HE CALLED IN A SURVEYOR, WHO TOLD 

HIM THAT HE WAS ENTITLED UNDER THAT CONVEYANCE TO THIS DISPUTED 

PIECE, AND HE THEREFORE RAISED THIS CLAIM. THE DEFENDANTS BEING 

IN POSSESSION, THE PROOF OF TITLE RESTS WITH' THE PLAINTIFF, AND HE 

MUST PROVE, BEYOND DOUBT, THAT THIS STRIP OF LAND WHICH HE CLAIMS 

WAS INCLUDED IN THE CROWN <GRANT. SURVEYORS WERE CALLED BY 

THE PLAINTIFF, WHO TESTIFIED THAT BY COMPARISON OF PLANS THEY WERE 

OF OPINION THAT THIS STRIP WAS INCLUDED IN THE PLAN ANNEXED 

. TO THE PLAINTIFF'S GRANT. BUT THIS INVOLVES, WHAT SEEMS TO BE, A 

GREAT DIFFICULTY. ON THE WESTERN BOUNDARY OF THE DEFENDANT'S 

LAND, AS IT HAS BEEN ENJOYED BY THEM FOR MANY YEARS PAST, THERE 

IS A WIDE CHANNEL OR WATER-COURSE. NOW, THE CASE FOR THE PLAINTIFF 

THROWS THE WESTERN LIMIT OF THE DEFENDANT'S LAND ON THE OTHER 

SIDE OF THE WATER-COURSE, GIVING HIM A NARROW STRIP OF LAND ON THE 

OTHER SIDE OF THE'WATER-COURSE—A NARROW STRIP OF LAND PRACTICALLY 

USELESS. I FIND GREAT DIFFICULTY IN BELIEVING IN SUCH A STATE OF 

THINGS. IT APPEARS TO ME IN THE HIGHEST DEGREE IMPROBABLE THAT THE 

WATER-COURSE—A NATURAL FEATURE—WAS NOT THE DEFENDANT'S WESTERN 

BOUNDARY LINE. VARIOUS PLANS WERE PUT IN BY THE SURVEYORS FOR 

THE PLAINTIFF, AND ALTHOUGH THEY ALL AGREE IN THROWING* THE 

DEFENDANT'S WESTERN BOUNDARY LINE ON THE OTHER SIDE OF THE WATER

COURSE, YET THEY DO NOT AGREE IN ITS DIMENSIONS. SOME OF THEM 

MAKE THE STRIP OF LAND AND THE FURTHER SIDE OF THE WATER-COURSE 

WIDER AT THE SOUTHERN EXTREMITY AND NARROWER AT THE NORTHERN; 

OTHERS MAKE IT WIDER AT THE NORTHERN AND NARROWER AT THE 

SOUTHERN EXTREMITY. THE SURVEYORS, THEREFORE, ARE NOT AGREED AS 

TO THIS, WESTERN BOUNDARY OF THE DEFENDANT'S LAND. THE COURT IS 
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always desirous to give effect to long possession, and under all the 1 8 9 8 « 
circumstances of the case I cannot come to the conclusion that MarchlS. 
the plaintiff has made out that this strip of land in dispute was BONSEB,CJ . 
bought by him and conveyed to him. I am perfectly satisfied 
that it was not bought by him. I am not satisfied that it was 
ever conveyed to him. It was suggested by Mr. Dornhorst, for 
the defendant, that length of possession—fifteen years—was 
sufficient to give the defendant's title in any case against the 
plaintiff; but I am of opinion that that contention cannot be sus
tained, that if the plaintiff succeeds to the title of the Crown he 
is entitled to the rights of the Crown as far as regards prescription. 
Another point was raised in argument, which it is not necessary 
to decide, as to the effect of section 8 of Ordinance N/o. 12 of 1840. 
That section provides that if a person has taken possession of, 
and cultivated, planted, or otherwise improved any land belonging 
to Government, and shall have held uninterrupted possession thereof 
for not less than ten nor more than thirty years, such person shall 
be entitled to a grant from Government on payment of half the 
improved value.; and only in case the land is required for public 
purposes or for the use of Her Majesty can the person in possession 
be ejected therefrom, and only then on payment of half the improved 
value. 

The defendants had such possession, and had done such acts as 
would entitle them-,to the benefit,of the section in question, and 
it was urged that the Crown would not, by conveying land away 
to a purchaser, deprive the possessor of the benefit given to him 
by that section.. The inclination of my mind is in favour of that 
contention. But it was not raised in the Court below, and in the 
circumstances it is not necessary to express any decided opinion 
now. 

Then the question arises as to costs. As I said before, I am not 
satisfied that the plaintiff thought he was buying this land. He 
sought to take advantage of what he conceived to be his right 
under the conveyance. He has failed in his action, and I see no 
reason for relieving him of the burden of paying the defendant's 
costs. 

I . would add that Mr. Wendt contended for the plaintiff- that 
the land was conveyed to him by the Crown, and that whether it 
belonged to the defendants or not, the plaintiff got a good title; 
and that the remedy of the defendants was by an action against 
the Crown for conveying their land, regard being had to what 
was apparently the law of this Court at a time not very long ago 
{2 Thomson's Institutes, 509). But under the circumstances 
of this ease it is unnecessary to decide that point. 


