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1 8 8f* DE CROSS vi al. v. FERNANDO. \gu8t 2 a. 

D. C, Negombo, 1,803. 

Partition. Ordinance—Only of Commissioner appointed to carry out 
•partition—Owelty of partition—Practice. 

In carrying out the partition decreed by Court, it is competent 
to tho Commissioner, without special directions from Court, to 
award owelty in adjusting the values of the divided portions-
If the owelty is fair, the Court should allow it. But the parties 
should be heard pro and con, and the Commissioner may be 
examined in support of his proposal. 

n n H r S was an action for a partition. The Court declared 
plaintiff entitled to two-thirds and defendant to one-third, 

and issued a commission to Mr. Anderson to carry out the partition 
of the 14 acres and 32 perches which formed the whole area. 
The Commissioner allotted the portion A to plaintiff, in extent 
9 acres 1 rood 34 perches, as his two-thirds share, valuing it and 
the trees thereon' at Rs. 3,083. He allotted to defendant the lot 
'ti, in extent 4 acres 2 roods and 37 perches, as his one-third share, 
valuing it at Rs. 1,191. 
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T h e de fendan t o b j e c t e d t o this pa r t i t i on be ing c o n f i r m e d , on t h e 

g r o u n d tha t t he C o m m i s s i o n e r h a d e x c e e d e d his a u t h o r i t y .in 

a w a r d i n g R s . 2 0 8 - 4 4 to plaintiff m o r e t h a n he o u g h t t o h a v e got. 

T h e D i s t r i c t J u d g e ru led as fo l l ows : — 

The C o m m i s s i o n e r was a sked to pa r t i t i on t h e land, and not to 

m a k e awards as to o n e s ide p a y i n g m o n e y to t h e o t h e r as c o m p e n s a 

t ion . "I 'confirm the pa r t i t i on e x c e p t as regards t he q u e s t i o n of 

c o m p e n s a t i o n . 

T h e plaintiff a p p e a l e d . 

Domhorsl, f o r . appe l l an t . 

N o a p p e a r a n c e for r e s p o n d e n t . 
Cur. adv. vult. 

2 8 t h A u g u s t , 1899. W I T H E R S , J . 

Th i s is a pa r t i t i on case , a n d t he plaintiff appea l s f r o m the d e c r e e 

o f par t i t ion on the g r o u n d tha t it o m i t s t o p r o v i d e fo r o w e l t y : 

tha t is, c o m p e n s a t i o n t o t he plaintiff t o m a k e t he pa r t i t i on e q u a l 

o n the sco re o f va lue . T h e D i s t r i c t J u d g e , w i t h o u t d e c i d i n g 

whe the r t h e plaint iff is en t i t led t o c o m p e n s a t i o n , a d o p t e d t he 

C o m m i s s o n e r ' s p r o p o s e d phys i ca l pa r t i t i on a n d d e c l i n e d t o do 

m o r e , because the C o m m i s s i o n e r h a d n o t b e e n spec ia l ly d i rec ted ' 

to p r o v i d e for o w e l t y in his s c h e m e of pa r t i t ion . B u t i t seems± 

t o m e tha t i t was the C o m m i s s i o n e r ' s d u t y t o d o so w i t h o u t spec ia l 

d i rec t ions . 

T h e O r d i n a n c e requi res t h a t his re turn s h o u l d s h o w the 

e s t i m a t e d v a l u e of t he l a n d a n d t he m o d e in w h i c h t h e C o m 

miss ioner p r o p o s e s tha t the pa r t i t i on s h o u l d b e m a d e . T h i s is 

all t ha t M r . A n d e r s o n , t he C o m m i s s i o n e r , has d o n e here . H e 

sends in a p l an a n d says : I p r o p o s e t o d i v i d e t he l and i n t o t he t w o 

par ts i n d i c a t e d in m y p lan ; b u t t o ad jus t the va lues of t h e d i v i d e d 

land so as to m a k e the pa r t i t i on as fair as poss ib l e , I c o m p u t e 

wha t , in m y o p i n i o n , t he d e f e n d a n t shou ld g i v e t o t h e plaintiff . 

Th i s has t o b e d o n e e v e r y d a y in t he pa r t i t i on of i m m o v a b l e 

p r o p e r t y . I f t he a l l o w a n c e is fair, t he Di s t r i c t J u d g e o u g h t t o 

a l l o w it. B u t the par t ies shou ld b e heard pro and con, a n d t he 

C o m m i s s i o n e r c a n b e e x a m i n e d in s u p p o r t o f his p r o p o s a l , if 

necessa ry . Af t e r hear ing the par t ies a n d the C o m m i s s i o n e r 

a n d a n y o the r e v i d e n c e the par t ies m a y des i re t o ca l l , t he C o u r t 

will b e in a pos i t i on t o d e c i d e w h e t h e r t he plaint iff is en t i t l ed t o 

a n y o r w h a t c o m p e n s a t i o n b y w a y o f o w e l t y . I f he finds s o m e 

th ing is due , the Di s t r i c t J u d g e wil l r e f o r m his d e c r e e a c c o r d i n g l y . 

I f he is o f o p i n i o n tha t the plaint iff is n o t en t i t l ed t o a n y c o m p e n 

sa t ion , t h e dec ree wi l l s tand . 

B R O W N E , A . J . — I agree . 

1800. 
August 28. 


