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1898. SILVA et al. v. DASSANAYAKE. 
October 11. _ „ „ , 

D. C, Kalutara, 1,757. 

Landlord and. tenant-—Non-payment of rent on due date—Might of la>id-
lord to re-enter—Right of tenant to restoration of possession—Trial 
of case witliout oral evidence—Decision on pleadings. 

BONSEB, C . J .—Accord ing t o the R o m a n - D u t c h L a w it is not 
cont rary t o pub l ic p o l i c y for A t o contract w i th B that , if A does 
no t p a y rent t o B du ly for possession of liis house, the lease should 
b e determined. 

Bu t for non-payment of rent the lessor has no right t o re-enter 
without an order of Court . I f the lessor re-enters, the lessee is 
enti t led t o be restored t o possession and t o recover damages for 
unlawful dispossession. 

W I T H E R S , J .—If a tenant desires t o keep his premises, he must-
observe his obligations. I f he fails t o pay rent as and when he 
bargained t o d o so , and has consented t o let the landlord resume 
possession, he cannot ask the Court t o prevent the landlord from 
holding possession. 

W h e n a landlord comes t o cour t t o exact the payment of rent 
wi th interest and t o demand the expulsion of the tenant as well, in 
te rms of a stipulation t o that effect in the cont rac t , I a m no t sure 
that he w o u l d have a decree of re-entry as a matter of course. 

W h e n the pleadings cover all the points in dispute, there is n o 
harm in leaving the case for tne Court ' s decision on the pleadings. 

' I ^ H E d e f e n d a n t , be ing o w n e r of a ga rden , leased i t t o the 

plaintiff b y an in s t rumen t d a t e d A u g u s t 2 7 , 1 8 9 5 , for a pe r iod 

o f e igh t yea r s and s ix m o n t h s for the s u m of R s . 1,520, o n the 

f o o t i n g t ha t n o r en t w a s t o b e cha rged for t he first s ix m o n t h s in 

cons ide ra t i on of plaintiff i m p r o v i n g the first p l an ta t ion ; tha t the 

r en t fo r the first four years o u t o f the remain ing e igh t years was 

t o b e a t the ra te of R s . 180 for a year , and t he ' o the r , four years a t 

the ra te of R s . 200 for a year . T h e plaintiff pa id t he first yea r ' s 

r en t o n the e x e c u t i o n of the lease, a n d i t w a s s t ipu la ted tha t the 

s e c o n d y e a r ' s r en t s h o u l d b e pa id o n t he 2 6 t h N o v e m b e r , 1896, 

and the r en t for the s u c c e e d i n g s ix years before the 26th clay of 

N o v e m b e r o f e a c h yea r . 

T h e plaintiff fai led to p a y the s e c o n d yea r ' s rent d u e / o n the 

26 th N o v e m b e r , 1896, a n d o n the 2 0 t h D e c e m b e r , 1896, t he 

d e f e n d a n t r e s u m e d possess ion o f the garden-

O n the 13th Feb rua ry the plaintiff c o m m e n c e d this a c t i o n 

c l a iming to be re ins ta ted in posses s ion o f the ga rden , and he 

b r o u g h t i n to C o u r t the r en t d u e o n the 2 6 t h N o v e m b e r , 1896, 

w i th legal in teres t u p to the- d a t e o f the ac t i on , and he c l a imed 

R s . 500 d a m a g e s for wrongfu l d i spossess ion . 
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He alleged that the non-payment of the rent due on the 26th 
November, 1896, was due to a misunderstanding of the terms of 
the lease. 

On the 20th February, 1897, the defendant in this siut instituted 
a cross action in the same Court, claiming to have the lease 
cancelled on the ground of the non-payment of the rent due on 
the 26th November, 1896. 

By consent the two actions were tried together. No evidence 
was called on either side, but the case was decided on the 
pleadings and the admissions of counsel. 

The District Judge found (1) that the lessor was not entitled 
to cancellation of the lease; (2) that his re-entry on the laud 
without lawful authority was unlawful: (3) that the respondents 
failed to fulfil the lease agreement in so far that they did not pay 
the rent on the day specified : (4) that in consequence of such 
failure they could claim no benefit under the lease until payment 
or proved tender of the amount, and that neither party is entitled 
to damages up to the institution of the action ; (5) that the lessor 
had no ground for refusing to accept the rent when tendered, 
and has therefore remained in wrongful possession. The District 
Judge ordered that the lessee be restored to possession, and that 
the lessor pay damages at the rate of Rs. 25 a month from the date 
of the commencement of his action until restoration to possession, 
together with the costs of both suits, and that the money paid into 
Court be paid unto him. 

The lessor appealed against this judgment. 

Dornhorst, for appellant. 

Weiidi, for respondents. 
» 

11th October, 1898. BONSEK, C.J. (after stating the facts of 
the case):— 

There is no doubt that the appellant was wrong in taking the 
law into his own hands and re-entering without an order of Court, 
and the District Judge was quite right in so deciding. The 
respondents were entitled to be- restored to possession and to 
recover damages for unlawful dispossession. But the- question 
arises whether the appellaut was not entitled to succeed in his 
cross action. Ts there any reason why the Court should not 
enforce the express agreement of the- parties that, if the rent 
was not punctually paid, the lessor should be entitled to benefit V 
The doctrine of the English Court of Chancery was that the 
object of such an agreement was only to secure to the landlord the 
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1898. p a y m e n t o f his rent , a n d the pr inc ip le of t he Cour t i s—whether 

October 11. right o r w r o n g is n o t t he ques t ion—tha t if t he l and lo rd has his 

3ONSEB"C rent pa id t o h i m a t a n y t ime i t is as beneficial t o h im as if i t we re 

p a i d o n t he p resc r ibed d a y (Bowser v. Colby, 1 Hare, 130). 

T h e or ig in of this d o c t r i n e is n o t qu i t e clear, b u t L o r d E l d o n . 

w h o s t rong ly d i s a p p r o v e d o f it , s ty l ing i t a pr inc ip le u t ter ly 

w i t h o u t f o u n d a t i o n a n d unjus t in its ope ra t i on in m o s t cases, 

f o u n d i t t o o s t rongly es tabl ished t o b e shaken (Hill v. Barclay, 18 
Fes. , pp. 58, 61). T h e Legis la ture , h o w e v e r , interferred t o conf ine 

this d o c t r i n e wi th in m o r e reasonable l imits , a n d b y 4 Geo. 2, c . 28, 

p r o v i d e d tha t the t enan t shou ld b e bar red of all relief unless he 

filed his bi l l wi th in six m o n t h s after e x e c u t i o n of t h e j u d g m e n t 

o f e j e c t m e n t . Be fo re t ha t s ta tu te he m i g h t a t any indefinite t i m e 

after he was e jec ted h a v e filed his bil l and been re l ieved agains t 

t h e effect o f m e r e n o n - p a y m e n t of rent . 

D i d t he d o c t r i n e of the Engl i sh Cour t of Chance ry prevai l in 

t h e B o m a n - D u c t c h L a w ? M y b ro the r W I T H E R S in Sanford v. 
Don Peter (2 S. C. R. 35) s ta ted tha t he was unable to find a n y 

a u t h o r i t y for the p ropos i t i on . T h e r e is n o d o u b t t ha t the o l d 

Eng l i sh C h a n c e r y Judges w e n t further than w o u l d a t the present 

d a y b e d e e m e d cons i s ten t wi th s o u n d p u b l i c p o l i c y in interpret ing 

agreements , n o t b y t h e in t en t ion of the part ies as expressed in 

the d o c u m e n t s , b u t i n a c c o r d a n c e with their v i e w s of w h a t was 

r ight a n d p rope r . 

V a n L e e u w c n states the law thus : ' ' T h e lease expi res if, t he 
, ; ' lease be ing m a d e fo r s o m e years o n c o n d i t i o n tha t the rent shou ld 

" b e p a i d o n fixed pe r iods w i t h o u t any de lay , t he t enan t b e negl igent 

" in sat isfying t he s a m e in d u e t i m e " (Van L. Cens. For., bk. IV., 
chapter 21, section '!). F r o m this i t is c lear tha t an ag reemen t b y a 

lessee tha t , if t he r en t were n o t p a i d punc tua l l y , the lease shou ld b e 

d e t e r m i n e d , w a s n o t cons ide red b y t he R o m a n - D u t c h L a w as be ing 

c o n t r a r y t o p u b l i c p o l i c y . Of cou r se there m a y b e c i r cums tances 

of f raud, a c c i d e n t , or m i s t a k e w h i c h w o u l d render i t inequi tab le 

t ha t such a n a g r e e m e n t shou ld b e en fo rced ; a n d this is all t h a t 

in m y o p i n i o n was i n t e n d e d t o be laid d o w n b y this Cour t in t he 

case t o w h i c h I h a t e referred. I d o n o t unders tand that the 

C o u r t i n t e n d e d t o h o l d t h a t the unres t r ic ted doc t r i ne of the o ld 

Eng l i sh C o u r t of C h a n c e r y w a s in fo rce in this Is land. I n the 

p r e sen t case I c a n find n o c i r c u m s t a n c e s , ei ther a l leged or p r o v e d , 

w h i c h w o u l d render it i n e q u i t a b l e t ha t the part ies shou ld b e 

k e p t t o the i r bargain . 

I n m y o p i n i o n t he a p p e l l a n t was ent i t led t o j u d g m e n t in th is 

a c t i o n . A s rega rds t he r e s p o n d e n t s ' a c t i on , t he p rope r o rde r wil l 

b e t h a t it be d ismissed w i t h o u t cos t s . 
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WITHERS, J.— 

I agree with the decision of the CHIEF JUSTICE. The parties 
have chosen to let the case be decided on the pleadings, and on the 
pleadings I think that the lessor is entitled to succeed. 

When the pleadings cover all the points in dispute, there is no 
harm in leaving the case for the Court's decision. 

But it is rarely safe in this country to adopt that course, for it 
happens far oftener than not that the pleadings do not exhaust all 
the points in dispute, and an examination of the parties is nearly 
always necessary to asceratin exactly what the facts are and what 
the contentions on both sides are. In this case I should have 
liked to ask the lessees what good cause they had to show why 
they should not surrender the premises which they had bargained 
to do in case they failed to pay the rent punctually. 

The modern doctrine seems to be that parties to contracts 
should be bound by their bargains. It has a business-like ring, 
and the rule is a good working one, but I am not certain that it 
should be an inflexible rule. If the circumstances under which a 
contract is made remained constant, then it would be all very 
well, but a state of things may emerge in which it would be 
unconscionable to demand the ground leased. As to what our law 
on the point is, I have little more to say than what I did in the 
case of Stanford v. Don Peter. I am as little sui'e about it as I was 
then, and until the matter has been much more fully discussed I 
decline to commit myself to any positive opinion. 

For the lessor a solitary passage of Van Leeuwen was relied on. 
In book IV. of the Censura Forensis (chapter 22, tit. 3) the 
author states this proposition of law as to letting and hiring : Si 
" is qui ad quinquennium aut complures annos, ut plurimum in 
" prcediis rusticis fieri folet, prcedium ea lege locavit, ut singulis 
" annis solvatur merces constituta, adersus conductor em, ut con-
" ductionis jure cadat, et cedibus expellatur, actionem habet." 

If this author means that in all circumstances the landlord 
would be entitled to have his leased buildings restored to him, I 
question if the authorities to whom he refers completely bear 
him out. The attitude of the Roman lawyer in dealing with a 
case of this kind would, I imagine, be somewhat like this : If a 
tenant wants to keep his premises, he must observe his obligations. 
If he fails to pay his rent as and when he has bargained to do, and 
he has expressly consented to let the landlord resume possession 
in the event of his failing to pay rent according to his stipulations; 
he cannot ask the Court to prevent the landlord from resuming 
possession of his premises if he, the tenant, does so fail to pay the 
rent (see Dig. XIX.. tit. 2, SI. section 1). Justinian (in his Institutes, 

1898. 
October 11. 
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1 8 9 8 . L. 3. T. 24, De Locatione el Conductione, 5) says, " Conductor 
October 11. " omnia secundum legem conductionis facere debet et, si quid in lege 

W I T H K R S . J . " prcetermissum fuerit, id ex bono et aequo debet praeslare;" but 
when a landlord comes to Court to exact the payment of rent with 
interest (mora) and to demand the expulsion of the tenant as well, 
in accordance with a stipulation to that effect in the contract 
of lease, I am not sure that he would have decree for re-entry as a 
matter of course. 

1 am inclined to think that the Roman-Dutch lawyers would 
govern themselves by the principles observed in cases of penal 
stipulations in contracts. Those principles are stated by Voet in 
his book on the Pandects (L. 4-5, tit. /, I. 13) :—" Denique moribus 
" liodiernis volunt, ingente poena conventioni apposita, non Mam 
" poenam adjudicandam esse, sed may is arbitrio judicis earn ita 
" oportere mitigari, ut ad id prope reducatur ac restringatur 
" quanti probabiliter actor is interesse potest." 

I prefer to think for the moment that each case should be 
decided on its own peculiar circumstances, it being clearly under­
stood that very good cause must be shown by the party who desires 
to escape from the terms of his contract why those terms shoidd 
not be strictly observed. 


