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Judgments Delivered in 2024

1. N.C. Gajaweera, No. 366/15A, 3rd Lane, Dharmapala Road,
Pamburana, Matara. 2. D.C. Wewitawidhane, No. 118, School
Road, Gurulana, Bope, Padukka. 3. S.D. Bandusiri, ‘Manel,’
Elaihala, Kolonne. 4. S.A.C. Ashoka, M2, STF Quarters,
Gonahena, Kadawatha. 5. D.M.U.K. Abeyratne, No. 38/2,
Medagoda, Pujapitiya. 6. W.R.V.M. Abeysekera, ‘Sekkuwatte,’
Pannala, Kurunegala. 7. H.K.R.A. Henepola, A/3/1, STF Quarters,
Biyanwila, Kadawatha. 8. W.G.A. Premasiri, No. 137/9, Old School
Road, Aluwihare, Matale. 9. S.A.S.L. Bandara, No. 36, Diddeniya
Watte, Dambokke, Kurunegala. PETITIONERS Vs. 1. Prof. Siri
Hettige 1A. P.H. Manatunga 1B. K.W.E. Karaliyadda 1st, 1A & 1B
Respondents — Chairman, National Police Commission 2. P.H.
Manatunga, 2A. Prof. Siri Hettige 2B. Gamini Nawaratne 3.
Savitree Wijesekara 4. Y.L.M. Zawahir 5. Anton Jeyanadan 5A.
Asoka Wijetilleke 6. Tilak Collure 7. F. de Silva 7A. G. Jeyakumar
2nd, 2A — 7A Respondents are members of the National Police
Commission 8. N. Ariyadasa Cooray, Secretary, National Police
Commission 8A. Nishantha A Weerasinghe Secretary, National
Police Commission 1st to 8A Respondents at the National Police
Commission, BMICH, Bauddhaloka Mawatha, Colombo 7. 9. Pujith
Jayasundara, Inspector General of Police. 9A. C.D Wickremaratne,
Inspector General of Police. Police Headquarters, Colombo 1. 10.
Jagath Wijeweera, Secretary, Ministry of Law and Order and
Southern Development, Sethsiripaya Stage |l, Battaramulla. 10A.
Major General Kamal Guneratne, Secretary, Ministry of Internal
Security, Elvitigala Mawatha, Colombo 5. 10B. Major General
Jagath De Alwis, Secretary, Ministry of Public Security,
Battaramulla. 11. R.M. Wimalaratne, No. 592/1, Moragathalanda
Road, Arawwala, Pannipitiya. 12. A.P.M. Pigera, No. 309, Abaya
Mawatha, Nagoda, Kalutara. 13. Y.P.P.K. Wijayasundara, No.
425/5B, Makola South, Makola. 14. H.D. Wattegedera, No. 29/C1,
Centre Road, Ratmalana. 15. W.R.A.D.A.K. Ranasinghe, ‘Shanthi,’
Battuwatta, Ragama. 16. R.M.S. Jayatissa, N1, STF Quarters,
Gonahena, Kadawatha. 17. Hon. Attorney General, Attorney
General’s Department, Colombo 12. 18. Hon. Justice Jagath
Balapatabendi, Chairman 19. Indrani Sugathadasa 20. V.
Shivagnanasothy 21. T.R.C. Ruberu 22. Ahamed Lebbe Mohamed
Saleem 23. Leelasena Liyanagama 24. Dian Gomes 25. Dilith
Jayaweera 26. W.H. Piyadasa 19th — 26th Added Respondents are
members of the Public Service Commission 18th to 26th Added
Respondents all of the Public Service Commission, No. 1200/9,
Rajamalwatta Road, Battaramulla. RESPONDENTS

20/  SC (FR)
03/ Application
24  No. 14/2017
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20/
03/
24

15/
03/
24

13/
03/
24

12/
03/
24

SC APPEAL
No. 09/2022

SC Rule No.
06/2023

SC APPEAL
105/2020

SC/HCCA/LA
184/2023

Naipanichchi Gamage Rathnayaka Indiketiya, Pelmadulla. 2nd
Defendant-Respondent-Appellant Vs. Upul Nanda Kumara
Kodagoda, Indiketiya, Pelmadulla. And now : Sarvodaya Road,
Rilhena, Pelmadulla. Substituted-Plaintiff-Appellant- Respondent 1.
Naipanichchi Gamage Nimal 2. Naipanichchi Gamage Senarathna
All of Indiketiya, Pelmadulla. 1st and 3rd Defendants-Respondents-
Respondents

Nishan Chandima Abeywardena, Acting Head of Air Navigation
Services, Airport and Aviation Services Sri Lanka (Pvt) Ltd.,
Bandaranaike International Airport, Katunayake. Complainant -Vs-
Aruna Deepada De Silva, 145/3A, Park Road, Colombo 05.
Respondent

V. Watumal (Private) Limited No. 21, 2nd Cross Street, Colombo
11. Petitioner-Appellant Vs. 1. LOLC Finance PLC Registered
Office No. 100/1, Sri Jayawardenapura Mawatha, Rajagirya. 1st
Respondent- Respondent 2. LOLC Factors Limited Registered
Office No. 100/1, Sri Jayawardenapura Mawatha, Rajagirya.
Principal Business Office No. 504, Nawala Road, Rajagiriya. 2nd
Respondent-Respondent

Believers Church No. 54, Jayasooriya Mawatha, Kandana. Plaintiff
Vs. Rev. Father Paneer Selvam (Now Deceased) Believers Church
No. 26, Dekinda Road, Nawalapitiya. Defendant Paneer Selvam
Jenita Enriya No. 5B, Dekinda Road, Bawwagama, Nawalapitiya.
Substituted Defendant THEN BETWEEN Believers Church No. 54,
Jayasooriya Mawatha, Kandana. Plaintiff — Petitioner And Paneer
Selvam Jenita Enriya No. 5B, Dekinda Road, Bawwagama,
Nawalapitiya. Substituted Defendant — Respondent NOW
BETWEEN Believers Church No. 54, Jayasooriya Mawatha,
Kandana. Plaintiff — Petitioner — Petitioner Vs. Paneer Selvam
Jenita Enriya No. 5B, Dekinda Road, Bawwagama, Nawalapitiya.
Substituted Defendant -Respondent-Respondent AND NOW
BETWEEN Believers Church No. 54, Jayasooriya Mawatha,
Kandana. Plaintiff — Petitioner — Petitioner — Petitioner Vs. Paneer
Selvam Jenita Enriya No. 5B, Dekinda Road, Bawwagama,
Nawalapitiya Substituted Defendant — Respondent — Respondent —
Respondent
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SC Appeal
03/2019, SC
12/ Appeal 03A/
03/ 2019, SC
o4 Appeal 03B/
2019, SC
Appeal 03C/
2019
(132; SC Appeal
o4 135/2016
(132; SC Appeal
o4 129/2017

Assistant Commissioner of Labour District Labour Office,
Haputhale Complainant Vs, Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa Respondent And
Stitches Private Limited, Kahagallawaththa, Udawelakotuwa,
Diyathalawa Respondent-Petitioner Vs, Assistant Commissioner of
Labour District Labour Office, Haputhale Complainant-Respondent
The Hon. Attorney General Attorney General’s Department,
Colombo 12. Respondent And Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa Respondent-
Petitioner-Appellant Vs, Assistant Commissioner of Labour District
Labour Office, Haputhale Complainant-Respondent-Respondent
The Hon. Attorney General Attorney General’s Department,
Colombo 12. Respondent-Respondent And now between Stitches
Private Limited, Kahagallawaththa, Udawelakotuwa, Diyathalawa
Respondent-Petitioner-Appellant-Appellant Vs, Assistant
Commissioner of Labour District Labour Office, Haputhale
Complainant-Respondent-Respondent-Respondent The Hon.
Attorney General Attorney General’s Department, Colombo 12.
Respondent-Respondent-Respondent ...etc

Magret Karunasinghe, No. 16/1, Amunuwatta, Henamulla,
Kurunegala. Plaintiff Vs, Jayalathge Srimathi Mangalika
Jayasinghe, Amunuwatta, Henamulla, Kurunegala. Defendant And
Magret Karunasinghe, (Deceased) R.P. Wijeratne, No. 16/1,
Amunuwatta, Henamulla, Kurunegala. Substituted Plaintiff-
Appellant Vs, Jayalathge Srimathi Mangalika Jayasinghe,
Amunuwatta, Henamulla, Kurunegala. Defendant -Respondent And
now between Jayalathge Srimathi Mangalika Jayasinghe,
(Deceased) 1. Sunil Jayantha Amarasinghe 2. Iresha Nayomi
Amarasinghe Amunuwatta, Henamulla, Kurunegala. Substituted
Defendant —Respondent-Petitioner Vs, R.P. Wijeratne, No. 16/1,
Amunuwatta, Henamulla, Kurunegala. Substituted Plaintiff-
Appellant-Respondent

The Democratic Socialist Republic of Sri Lanka Complainant Vs,
Arumugam Sebesthiyan Accused And Now Arumugam
Sebesthiyan Accused Appellant Vs, The Hon. Attorney General
Attorney General’s Department, Colombo 12. Complainant
Respondent And now between Arumugam Sebesthiyan Accused
Appellant Appellant Vs, The Hon. Attorney General Attorney
General’s Department, Colombo 12. Complainant Respondent
Respondent
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1. Wewegedarage Lilli 2. Wewegedarage Hemapala 3.
Wewegedarage Seetha Ranjanee All of Kandangoda, Pugoda. 4.
Wewegedarage Neil Chandana, Thunnana, Hanwella. Plaintiffs Vs.
1. Paseema Durage Saviya 2. Paseema Durage Gunathilaka 3.
Paseema Durage Agee (Deceased) 3A. Wedikkarage Anoma
Chithralatha 4. Paseema Durage Meri (Deceased) 4A.
Wedikkarage Kusuma 5. Wedikkarage Podi 6. Wedikkarage Vaijiya
6A. Hapan Pedige Piyaseeli 7. Wasthuwa Durage Meri 8. Kuda
Kompayalage Simo (Deceased) 8A. Kuda Kompayalage Simon
Wickramarathna 9. Mannalage Rosana 10. Weerappulige Simiyon
Singho 11. Wedikkarage Simon (Deceased) 11A. Wedikkarage
Podi All of Kandangoda, Pugoda. Defendants AND BETWEEN 8.
Kuda Kompayalage Simo (Deceased) 8A. Kuda Kompayalage
Simon Wickramarathna 9. Mannalage Rosana Both of
Kandangoda, Pugoda. 8th and 9th Defendant-Appellants Vs. 1.
Wewegedarage Lilli 2. Wewegedarage Hemapala 3.
Wewegedarage Seetha Ranjanee All of Kandangoda, Pugoda. 4.
Wewegedarage Neil Chandana, Thunnana, Hanwella. Plaintiff-
Respondents 1. Paseema Durage Saviya 2. Paseema Durage
Gunathilaka 3. Paseema Durage Agee (Deceased) 3A.

07/ SC/APPEAL/ Wedikkarage Anoma Chithralatha 4. Paseema Durage Meri
03/ 132/2015 (Deceased) 4A. Weddikkarage Kusuma 5. Weddikkarage Podi 6.
24 Weddikkarage Vaijiya 6A. Hapan Pedige Piyaseeli 7. Wasthuwa

Durage Meri 10. Weerappulige Simiyon Singho 11. Weddikkarage
Simon (Deceased) 11A. Weddikkarage Podi All of Kandangoda,
Pugoda. Defendant-Respondents AND NOW BETWEEN 9.
Mannalage Rosana (Deceased) Kandangoda, Pugoda. 9A.
Pasimahaduragesede Chandrawathie 9B. Jayakody Premasinghe
9C. Sunethra Premasinghe All of Kandangoda, Pugoda.
Substituted 9th Defendant-Appellant-Appellants Vs. 8. Kuda
Kompayalage Simo (Deceased) 8A. Kuda Kompayalage Simon
Wickramarathna, Kandangoda, Pugoda. 8th Defendant-Appellant-
Respondent 1. Wewegedarage Lilli 2. Wewegedarage Hemapala 3.
Wewegedarage Seetha Ranjanee All of Kandangoda, Pugoda. 4.
Wewegedarage Neil Chandana, Thunnana, Hanwella. Plaintiff-
Respondent-Respondents 1. Paseema Durage Saviya 2. Paseema
Durage Gunathilaka 3. Paseema Durage Agee (Deceased) 3A.
Wedikkarage Anoma Chithralatha 4. Paseema Durage Meri
(Deceased) 4A. Wedikkarage Kusuma 5. Wedikkarage Podi 6.
Wedikkarage Vajiiya 6A. Hapan Pedige Piyaseeli 7. Wasthuwa
Durage Meri 10. Weerappulige Simiyon Singho 11. Wedikkarage
Simon (Deceased) 11A. Wedikkarage Podi All of Kandangoda,
Pugoda. Defendant-Respondent-Respondents
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Karunawathi Palith Liyanage, No. 283, Pasyala, Meerigama.
Petitioner-Petitioner-Appellant Vs. Ratna Lakshmi Jayakodi (nee
Yatawara), “Rajagaha” Balagalla, Divulapitiya. Plaintiff-
Respondent-Respondent 1. Handunweerage Babynona, No. 283,

SC/APPEAL/ Pasyala, Meerigama. (Deceased) 1A. Palith Liyanage Ariyadasa

190/2011 (Deceased) 2. Palith Liyanage Ariyadasa, No. 283, Pasyala,
Meerigama. (Deceased) 2A. Yaspali Liyanage, 2B. Chalinda
Palitha Liyanage, Both of No. 45, Sri Sugathawansa Mawatha, 2nd
Division, Maradana, Colombo 10. Defendant-Respondent-
Respondents

07/
03/
24

Sunil Sirimanne, Koratuhena Road, Badugama, Matugama.
Applicant Vs. 1. Manager, Brave Guard Security and Investigations
Services, No. 194, Sri Jayawardenapura Mawatha, Welikada,
Rajagiriya. 2. Deputy Chief Security Officer, Bank of Ceylon,
Kalutara Branch, Kalutara. Respondents AND Deputy Chief
Security Officer, Bank of Ceylon, Kalutara Branch, Kalutara. 2nd
Respondent-Petitioner Vs. Sunil Sirimanne, Koratuhena Road,

07/ SC/APPEAL/ Badugama, Matugama. Applicant-Respondent Manager, Brave

03/ 131/2019 Guard Security and Investigations Services, No. 194, Sri

24 Jayawardenapura Mawatha, Welikada, Rajagiriya. 1st Respondent-
Respondent AND NOW BETWEEN Deputy Chief Security Officer,
Bank of Ceylon, Kalutara Branch, Kalutara. 2nd Respondent-
Petitioner-Appellant Vs. Sunil Sirimanne, Koratuhena Road,
Badugama, Matugama. Applicant-Respondent-Respondent
Manager, Brave Guard Security and Investigations Services, No.
194, Sri Jayawardenapura Mawatha, Welikada, Rajagiriya. 1st

Respondent-Respondent-Respondent

1. Aqua World Private Limited, Suduwella New Road,
Wennappuwa. 2. Kuranage Marian Stella Rose Perera, Suduwella
New Road, Wennappuwa. Plaintiffs Vs. 1. DFCC Bank, No. 73/5,
Galle Road, Colombo 03. 2. Navinda Samarawickrama 3. Anuja
Samarawickrama (Partners of Shockman and Samarawickrama
Auctioneer) 290, Havelock Road, Colombo 05. Defendants AND

SC/APPEAL/ BETWEEN DFCC Bank PLC, No. 73/5, Galle Road, Colombo 03.

219/2016 1st Defendant-Appellant Vs. 1. Aqua World Private Limited,
Suduwella New Road, Wennappuwa. 2. Kuranage Marian Stella
Rose Perera, Suduwella New Road, Wennappuwa. Plaintiff-
Respondents 3. Navinda Samarawickrama 4. Anuja
Samarawickrama (Partners of Shockman and Samarawickrama
Auctioneer) of 290, Havelock Road, Colombo 05. Defendant-
Respondents

07/
03/
24

Delkadura Danapala Mudiyanselage Sarathchandra Bandara, 17,
Hospital Road Ratnapura. DEFENDANT — RESPONDENT -
29/ SC/ APPELLANT Vs. 1(a) Omanthage Malkanthi Fernando, 22/28,
02/ APPEAL /83 Hospital Road Ratnapura. 1(b) Pathberiya Ranasinghege Kasun
24 /2013 Irosha Ranasinghe,1(c) Pathberiya Ranasinghege Kavidu Ashan
Ranasinghe, SUBSTITUTED PLAINTIFFS — APPELLANTS —
RESPONDENTS
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29/
02/
24

29/
02/
24

29/
02/
24

29/
02/
24

29/
02/
24

SC Appeal
No. 133/12

SC Rule
03/2017

sc_appeal 3
6 2019

SC Appeal
No: 25/2021

FR
Application
No. 37/2024

1. Kanangara Koralage Dona Anurushhika, 2. Kanangara Koralage
Don Lessly Kanangara Both of: No. 09, Siddhamulla, Piliyandala.
PLAINTIFFS Vs Bank of Ceylon, Head Office, New Building,
Janadhipathi Mawatha, Colombo 01. DEFENDANT AND Bank of
Ceylon, Head Office, New Building, Janadhipathi Mawatha,
Colombo 01. DEFENDANT-APPELLANT Vs 1. Kanangara
Koralage Dona Anurushhika, 2. Kanangara Koralage Don Lessly
Kanangara Both of: No. 09, Siddhamulla, Piliyandala PLAINTIFFS-
RESPONDENTS AND NOW BETWEEN Kanangara Koralage
Dona Anurushhika, No. 09, Siddhamulla, Piliyandala PLAINTIFF-
RESPONDENT-PETITIONER Kanangara Koralage Don Lessly
Kanangara. (Deceased) Vs Bank of Ceylon, Head Office, New
Building, Janadhipathi Mawatha, Colombo 01. DEFENDANT-
APPELLANT-RESPONDENT

In the matter of a Rule in terms of Section 42(2) of the Judicature
Act No. 2 of 1978, against Mr. Nagananda Kodituwakku, Attorney-
at- Law. Nagananda Kodituwakku Attorney-at-Law 99,
Subadrarama Road, Nugegoda Respondent

U. Don Reginold Felix De Silva No. 146/32/A, Salmal Place,
Mattegoda. Defendant-Appellant-Petitioner Madduma Arachchilage
Sadimenike, No. 146/32/A, Salmal Place, Mattegoda. Substituted
Defendant-Appellant-Appellant Vs. Director (Land) Acquisition
Officer, Road Development Authority, 9th Floor, Sethsiripaya,
Battaramulla. Plaintiff-Respondent-Respondent

Mahawaduge Priyanga Lakshitha Prasad Perera No. 60,
Kandawala, Katana. Carrying on business as a sole proprietor
under the name and style of ‘Trading Engineering and
Manufacturing Company’ Plaintiff Vs. China National Technical
Import and Export Corporation No. 90, Xi San Huan Zhong Lu
Genertec Plaza Beijing, China Having its local representative office
at No. 445A, 3rd Floor, Galle Road, Colombo 03. Defendant AND
NOW BETWEEN Mahawaduge Priyanga Lakshitha Prasad Perera
No. 60, Kandawala, Katana. Carrying on business as a sole
proprietor under the name and “Trading Engineering Manufacturing
Company’ Plaintiff-Petitioner Vs. China National Technical Import
and Export Corporation No. 90, Xi San Huan Zhong Lu Genertec
Plaza Beijing, China Having its local representative office at No.
445A, 3rd Floor, Galle Road, Colombo 03. Defendant-Respondent

Mathiparanan Abraham Sumanthiran 3/1, Daya Road, Colombo
00600 PETITIONER Vs. 1. Honourable Mahinda Yapa
Abeywardana Speaker of Parliament, Parliament of Sri Lanka, Sri
Jayawardenapura Kotte 2. Honourable Attorney General, Attorney
Genenral’s Department, Colombo 01200 RESPONDENTS
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Poorna Mayura Kankanige, ‘Jaliya Sevana’ No 363 Udupila,
Delgoda Petitioner Vs 1. Police Sergeant No. 24141 Senadheera,
Police Station, Bandaranaike Memorial International Conference
Centre, Colombo 07. 2. Police Constable No. 70825 Jayawardena,
Police Station, Bandaranaike Memorial International Conference

29/ ,iC/II:iEZtion Centre, Colombo 07. 3. Police Constable No. 77341 Ruwan Police
02/ ng Station, Bandaranaike Memorial International Conference Centre,
24 166/2014 Colombo 07. 4. Inspector of Police Attharagama Officer-in-Charge

Police Station, Bandaranaike Memorial International Conference
Centre, Colombo 07. 5. N. K. lllangakoon, Inspector General of
Police Police Head Quarters, Colombo 01. 6. The Hon. Attorney
General, Attorney General’s Department, Colombo-12.
Respondents
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1. Mrs. Hyacinth Sita Seneviratne of 24 Aloe Avenue, Colombo 03
(a Trustee of “The Dassanayake Trust”) (Deceased) 2. Dr.
Mackingsley Gamini Dassanayake, J. C. R. 42, University Road,
Highfield, Suthampton S09 5NH England (A Trustee of “The
Dassanayake Trust”) by his Attorney in Sri Lanka Mrs. Hyacinth
Sita Seneviratne of 24, Aloe Avenue, Colombo 03 (Deceased) 3.
Sarathchandra Bandara Ehelepola Seneviratne of 4420,
Hawthrone Street, Washinton D. C United States of America, (A
Trustee of “The Dassanayake Trust”) by his Attorney in Sri Lanka
Mrs. Hyacinth Sita Seneviratne of 24, Aloe Avenue, Colombo 03
(Deceased) Plaintiffs Vs. 1. Kader Ibrahim Mohamed Marzook
50/1, Railway Station Road, Haputale 2. Jailabdeen Jaleel 3.
Nageswary Arumugam 4. Miss N. Krishasamy (full name not
known) 5. N. Kumaresmoorthy (full name not known) all of No. 9,
Thambipilliai Avenue, Haputale. Defendants AND Dr. Mackingsley
Gamini Dassanayake of No. 24, Aloe Avenue, Colombo 03. 2nd
Plaintiff-Appellant Vs 1. K. |. Mohamed Marzook of No. 50/1,
Railway Station Road, Haputale 2. Jailabdeen Jaleel of No. 9,
Thambipilliai Avenue, Haputale Defendants-Respondents Mrs.
Haycinth Sita Seneviratne of 24 Aloe Avenue, Colombo 03 (a

29/ SC/APPEAL Trustee of “The Dassanayake Trust”) (Deaceased) 1st Plaintiff-
02/ No. 35/2016 Respondent Sarathchandra Bandara Ehelepola Seneviratne of
24 ' 4420, Hawthrone Street, Washinton D. C United States of America,

3rd Plaintiff-Respondent 3. Nageswary Arumugam 4. Miss N.
Krishasamy 5. N. Kumaresmoorthy all of No. 9, Thambipilliai
Avenue, Haputale Defendants-Respondents AND NOW BETWEEN
K. I. Mohamed Marzook of No. 50/1, Railway Station Road,
Haputale. 1st Defendant- Respondent- Petitioner Vs. Dr.
Mackinsley Gamini Dassanayake of No. 24, Aloe Avenue, Colombo
03. (Deceased) 2nd Plaintiff-Appellant- Respondent 2A. Thamara
Kumari Ramani Dassanayake, nee Tennekoon, No. 24, Aloe
Avenue, Colombo 03 2AA. Mackingsley Kushan Dassanayake, No.
24, Aloe Avenue, Colombo 03 Plaintiffs-Appellants-Respondents
Jailabdeen Jaleel of No. 9, Thambipilliai Avenue, Haputale
(Deceased) 2nd Defendant-Respondent Mrs. Hyacinth Sita
Seneviratne of 24 Aloe Avenue, Colombo 3 (a Trustee of “The
Dassanayake Trust” (Deceased) 1st Plaintiff-Respondent-
Respondent Sarathchandra Bandara Ehelepola Seneviratne of
4420, Hawthrone Street, Washington D. C United States of
America, 3rd Plaintiff-Respondent-Respondent 3. Nageswary
Arumugam 4. Miss N. Krishasamy 5. N. Kumaresmoorthy all of No.
9, Thambipilliai Avenue, Haputale Defendants-Respondents-
Respondents
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29/
02/
24

29/
02/
24

SC Appeal
No:
101/2009

SC Appeal
No:
141/2012

Thuraiappah Nithyanandan No. 12902/1, Nawala Road,
Narahenpita, Colombo 5. Plaintiff Vs. Sherman Sons Limited.
No.23, Sri Sangaraja Mawatha, Colombo 10. Defendant AND
BETWEEN Sherman Sons Limited. No.23, Sri Sangaraja Mawatha,
Colombo 10. Defendant-Appellant Vs. Thuraiappah Nithyanandan.
No. 12902/1, Nawala Road, Narahenpita, Colombo 5. Plaintiff-
Respondent AND NOW BETWEEN Sherman Sons (Private)
Limited. (formerly known as Sherman Sons Limited.) No.23, Sri
Sangaraja Mawatha, Colombo 10. Presently of No. 194F, Nawala
Road, Narahenpita, Colombo 5. Defendant-Appellant-Appellant Vs
Thuraiappah Nithyanandan No. 12902/1, Nawala Road,
Narahenpita, Colombo 5. Plaintiff-Respondent- Respondent

Abekoon Mudiyanselage Seelawathie Kumarihamy of Yapa
Niwasa, Millawana, Matale. Through her Power of Attorney Holder
Yapa Mudiyanselage Chandana Yapa Bandara of Yapa Niwasa,
Millawana, Matale. PLAINTIFF -VS- Galakumburegedara
Wijerathna of Madagama, Millawana, Matale. DEFENDANT AND
BETWEEN Abekoon Mudiyanselage Seelawathie Kumarihamy of
Yapa Niwasa, Millawana, Matale. Through her Power of Attorney
Holder Yapa Mudiyanselage Chandana Yapa Bandara of Yapa
Niwasa, Millawana, Matale. PLAINTIFF -APPELLANT -VS-
Galakumburegedara Wijerathna of Madagama, Millawana, Matale.
DEFENDANT -RESPONDENT AND NOW BETWEEN Abekoon
Mudiyanselage Seelawathie Kumarihamy of Yapa Niwasa,
Millawana, Matale. Through her Power of Attorney Holder Yapa
Mudiyanselage Chandana Yapa Bandara of Yapa Niwasa,
Millawana, Matale. PLAINTIFF -APPELLANT-APPELLANT -VS-
Galakumburegedara Wijerathna of Madagama, Millawana, Matale.
DEFENDANT -RESPONDENT-RESPONDENT
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24
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SC Appeal
No.
156/2012

SC/APPEAL/
183/2017

Kodithuwakku Arachchilage Don Mithrasena Temple Junction,
Welipanna Plaintiff VS. 1. Withanage Don Ariyarathne 2. Opatha
Kankanamge Don Neetha Ranjani Both of No. 05, Kannangara
Mawatha, Matugama Defendants AND BETWEEN Kodithuwakku
Arachchilage Don Mithrasena Temple Junction, Welipanna Plaintiff
— Appellant VS. 1. Withanage Don Ariyarathne 2. Opatha
Kankanamge Don Neetha Ranjani Both of No. 05, Kannangara
Mawatha, Matugama 1st and 2nd Defendants — Respondents AND
NOW BETWEEN 1. Withanage Don Ariyarathne (Deceased) 1A.
Vithanage Don Charith Jithendra 1B. Vithanage Dona Nethmi 1C.
Vithanage Dona Sanduni All of No. 39/22A, Hospital Road,
Waththawa, Matugama. 2. Opatha Kankanamge Don Neetha
Ranjani (Deceased) 2A. Vithanage Don Charith Jithendra 2B.
Vithanage Dona Nethmi 2C. Vithanage Dona Sanduni All of No.
39/22A, Hospital Road, Waththawa, Matugama. 1A To 1C and 2A
to 2C Substituted Defendants — Respondents - Appellants VS.
Kodithuwakku Arachchilage Don Mithrasena (Deceased) Temple
Junction, Welipanna Plaintiff — Appellant — Respondent 1A.
Tharindu Madushan Kodithuwakku 1B. Kodithuwakku Arachchige
Don Sajith Madhusanka 1C. Randika Madushashi Kodithuwakku
All of Temple Junction, Welipanna 1A to 1C Substituted Plaintiffs —
Appellants — Respondents

Laththuwahandi Priyani De Silva Vijitha, Balapitiya. NOW AT No.
420/1, Lansiyawatta Road, Pathegama, Balapitiya. Applicant Vs. 1.
W. T. Ellawala Chairman, Sinhalese Sports Club 35, Maitland
Place, Colombo 07. 2. A. D. H. Samaranayake, Secretary,
Sinhalese Sports Club, 35, Maitland Place, Colombo 07. 3. S.
Gunawardena, Treasurer, Sinhalese Sports Club, 35, Maitland
Place, Colombo 07. Respondents AND NOW 1. W.T. Ellawala
Chairman, Sinhalese Sports Club 35, Maitland Place, Colombo 07.
2. A. D. H. Samaranayake, Secretary, Sinhalese Sports Club, 35,
Maitland Place, Colombo 07. 3. S. Gunawardena, Treasurer,
Sinhalese Sports Club 35, Maitland Place, Colombo 07.
Respondents — Appellants Vs. Laththuwahandi Priyani De Silva
Vijitha, Balapitiya. Applicant — Respondent AND NOW BETWEEN
Laththuwahandi Priyani De Silva Vijitha, Balapitiya. NOW AT No.
420/1 Lansiyawatta Road, Pathegama, Balapitiya. Applicant —
Respondent — Appellant Vs. 4. W. T. Ellawala Chairman, Sinhalese
Sports Club 35, Maitland Place, Colombo 07 5. A. D. H.
Samaranayake, Secretary, Sinhalaese Sports Club, 35, Maitland
Place, Colombo 07. 6. S. Gunawardena, Treasurer, Sinhalese
Sports Club, 35, Maitland Place, Colombo 07 Respondents —
Appellants — Respondents
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Safiul Muthunabeen Mohamed Muszhaaraff Lake View, 418,
Vaathiya Road, RM Nagar, Pottuvil-27 Petitioner vs 1. S. Suairdeen
Secretary General, All Ceylon Makkal Congress 2. Rishad
Bathiudeen, Leader, All Ceylon Makkal Congress 3. N. M. Shaheid,
Attorney-at-Law 4. M. S. S. Asmeer Ali 5. Hussein Bhaila 6. Y. L. S.
Hameed 7. M. H. M Navavi 8. Hon. Ishak Rahuman 9. Dr. M. S.
Anees 10. Abdullah Mahroof 11. K. M. Abdul Razzak 12. M. I.
Muththu Mohamed 13. Dr. A. L. Shajahan 14. A. J. M. Faiz 15. M.
N. Nazeer 16. M. A. M. Thahir 17. M. A. Anzil 18. Rushdy Habeeb,
Attorney-at-Law 19. Dr. Y. K. Marikkar 20. M. R. M. Hamjath Haji
21. R. M. Anwer 22. |. L. M. Mahir 23. |. T. Amizdeen 24. Januafer
Jawahir 25. S. H. M. Mujahir 26. Hon. Ali Sabry Raheem 27. All
Ceylon Makkal Congress (The 1st to 27th Respondents all of No.
23/4, Charlemont Road, Colombo 06) 28. Dhammika Dasanayake
Secretary General of Paliament Parliament of Sri Lanka Sri
Jayewardenepura Kotte 29. Mr. Nimal Punchihewa Chairman,
Election Commission Election Secretariat, P. O. Box 02, Sarana
Mawatha, Rajagiriya. Respondents

29/ SC
02/  Expulsion
24  No. 02/2022

P.V. Munasinghe No. 248, Old Road, Minuwangoda Plaintiff Vs. 1.
A. M. Newton Kulasuriya Chairman, Urban Council, Minuwangoda
2. L. N. A. P. Kumarasinghe Superintendent of Works Urban
Council, Minuwangoda Defendants AND 1. A. M. Newton
Kulasuriya Chairman, Urban Council, Minuwangoda. 2. L. N. A. P.
Kumarasinghe Superintendent of Works Urban Council,
Minuwangoda. Defendant-Appellants Vs. P. V. Munasinghe No.
248, Old Road, Minuwangoda. Plaintiff-Respondent AND NOW
BETWEEN 1. A. M. Newton Kulasuriya Chairman, Urban Council,
Minuwangoda 2. L. N. A. P. Kumarasinghe Superintendent of
Works Urban Council, Minuwangoda Defendants-Appellants-
Appellants Vs. P. V. Munasinghe No. 248, Old Road,
Minuwangoda. Currently No. 248, Pathaha Road, Veediyawatta,
Udugampola Plaintiff-Respondent-Respondent

29/ SC Appeal
02/ | No:
24 | 102/2017
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29/
02/
24

29/
02/
24

29/
02/
24

Copyright LankaLAW@2024

SC/FR
Application
No. 38/17

SC (FR)
Application
No.
264/2015

SC/FR
Application
No. 502/12

1. Jayasinghe Herath Mudiyanselage Kusum Indika Jayasinghe,
No. 14, 3rd Lane, Dharmasoka Mawatha, Aruppola, Kandy. 2.
Jayasinghe Herath Mudiyanselage Swetha Arundathi Jayasinghe,
No. 14, 3rd Lane, Dharmasoka Mawatha, Aruppola, Kandy.
Petitioners Vs. 1. Secretary, Ministry of Education, ‘Isurupaya’,
Battaramulla. 2. I. Withanachchi, Principal, Mahamaya Girls
College, Kandy. 3. Y.M.T. Kumarihamy, Principal, Sangamitta Girls
School, Matale. (Chairman, Board of Appeals and Objections) 4.
H.M.P.K. Nawaratne, Vice Principal, Kingswood College, Kandy.
(Member, Board of Appeals and Objections) 5. K.P.C.
Kurukulasuriya, Secretary, Mahamaya Girls College, Kandy. 6.
S.A.R.A. Senaweera, Mahamaya Girls College, Kandy. 7. T.S.
Kodikara, Agent for School Development Society, Mahamaya Girls
College, Kandy. (Member, Board of Appeals and Objections) 8.
S.D. Nawaratne, Member of Old Girls Union, Mahamaya Girls
College, Kandy. (Member, Board of Appeals and Objections) 3rd to
8th Respondents are members of the Board of Appeals and
Objections 9. C.L. Mabopitiya (minor) 10. M.S. Jayaratne
(Guardian for the 9th Respondent) Both of No. 66/32A, Rajapihilla
Mawatha, Kandy. 11. N.D.H. Hettiarachchi (minor) 12. G.C.H.
Hettiarachchi (Guardian for the 11th Respondent) Both of No. 199
B1/1, Rajapihilla Mawatha, Kandy. 13. W.S.A.V. Abhimani (minor)
14. W.S.A.D.D. Senarathne (Guardian for the 13th Respondent)
Both of No. 16/1, Tekkawatta, Tennakumbura, Kandy. 15. Hon.
Attorney General, Attorney General’s Department, Colombo 12.
Respondents

K. G. I. Krishantha Kapugama No. 94/4, Kobbekaduwa,
Yahlathanna Petitioner Vs. 1. |. P. Anura Krishantha, Officer-in-
Charge, Police Station, Irrataperiyakulam 2. Cl. Channa Abeyratne,
Head Quarters Inspector, 3. SI. Wanninayake 4. S| Somaratne 5.
Sergeant Seneviratne (31978) 6. PC J.M.S. Jayawardene (5786)
The 2nd to 6th Respondents, of Police Station, Vauniya. 7.
Inspector General of Police; Sri Lanka Police Department, Police
Headquarters, Colombo 01 8. Hon. The Attorney General, Attorney
General’s Department, Hulftsdorp Colombo 12 Respondents

Nanayakkara Gamage Don Kashyapa Sathyapriya De Silva No.
6B, Silvan Lane, Panadura. Petitioner Vs. 1. Manoj, Police
Constable (P.C. 5778), Traffic Police, Mt. Lavinia Traffic Division,
Mount Lavinia. 2. J.P.D. Jayasinghe Sub Inspector of Police/Traffic,
Mt. Lavinia Traffic Division, Mount Lavinia. 3. Officer in Charge, Mt.
Lavinia Traffic Division, Mount Lavinia. 4. Inspector General of
Police Police Headquarters, Colombo 01. 5. Hon. Attorney General
Attorney General’s Department, Colombo 12. Respondents
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29/
02/
24

29/
02/
24

29/
02/
24

28/
02/
24

SC FR
Application
No.
449/2019

SC Appeal
72/18, SC
Appeal 73/18

SC (FR)
Application
No.
498/2012

SC Appeal
173/2018

1. Centre for Policy Alternatives (Guarantee) Limited, No. 6/5,
Layards Road, Colombo 5. 2. Dr. Paikiasothy Saravananmuttu No.
3, Ascot Avenue, Colombo 5. Petitioners Vs 1. Hon. Attorney
General (in terms of the requirements of Article 35 of the
Constitution) 1A. Maithripala Sirisena (former President of the
Democratic Socialist Republic of Sri Lanka) No. 61, Mahagama
Sekara Mawatha, Colombo 7. 2. Hon. Attorney General (in terms of
the requirements of Articles 126(2) and 134 of the Constitution read
with Supreme Court Rule 44(3)) Attorney General’'s Department,
Hulftsdorp, Colombo 12. and others...

Nanayakkarawasam Halloluwage Sisil Dias, No. 360/1,
Poddalawatta, Wakwella Road, Galle. PLAINTIFF-RESPONDENT-
PETITIONER Vs Wewelwala Hewage Hemathi, No. 362,
Poddalawatta, Wakwella Road, Galle. 2nd DEFENDANT-
PETITIONER-RESPONDENT Kirinda Liyanarachchige
Premadasa, No. 359/1, Wakwella Road, Galle. 1st DEFENDANT-
RESPONDENT-RESPONDENT Nanayakkarawasam Halloluwage
Sisil Dias, No. 360/1, Poddalawatta, \WWakwella Road, Galle.
PLAINTIFF Vs 1. Kirinda Liyanarachchige Premadasa, No. 359/1,
Wakwella Road, Galle. 2. Wewelwala Hewage Hemathi, No. 362,
Poddalawatta, Wakwella Road, Galle. DEFENDANTS AND Kirinda
Liyanarachchige Premadasa, No. 359/1, Wakwella Road, Galle. 1st
DEFENDANT-PETITIONER Vs Nanayakkarawasam Halloluwage
Sisil Dias, No. 360/1, Poddalawatta, WWakwella Road, Galle.
PLAINTIFF-RESPONDENT Wewelwala Hewage Hemathi, No.
362, Poddalawatta, Wakwella Road, Galle. 2nd DEFENDANT-
RESPONDENT AND NOW BETWEEN Nanayakkarawasam
Halloluwage Sisil Dias, No. 360/1, Poddalawatta, Wakwella Road,
Galle. PLAINTIFF-RESPONDENT-PETITIONER Vs Kirinda
Liyanarachchige Premadasa, No. 359/1, Wakwella Road, Galle. 1st
DEFENDANT-PETITIONER-RESPONDENT Wewelwala Hewage
Hemathi, No. 362, Poddalawatta, Wakwella Road, Galle. 2nd
DEFENDANT-RESPONDENT-RESPONDENT

Punchi Hewage Ajithsena Silva, Kutukende Estate Nikadalupotha,
Kurunegala. Presently, No. 22/A Mahaviara Road, Lakshapathiya,
Moratuwa. Petitioner Vs. 1. Bank of Ceylon, No 4, Lanka Banku
Mawatha, Colombo 01. 2. Chief legal officer, Bank of Ceylon, No 4,
Lanka Banku Mawatha, Colombo 01. 3. P.A.G Weerakoon Banda
Chief Manager Properties, Bank of Ceylon, No 4, Lanka Banku
Mawatha, Colombo 01. 4. D.N.J Costa, Assistant General Manager
Bank of Ceylon, Colombo 01. 5. S Liyanawala No. 1 No 4, Lanka
Banku Mawatha, Colombo. 6. Hon. Attorney- General, Attorney
General’s Office, Colombo 12. Respondents

Ceylinco Insurance PLC 4th Floor Ceylinco House No. 69,
Janadhipathi Mawatha Colombo 1 Respondent - Petitioner -
Petitioner Vs. Z. O. A [Formerly Z.0.A Refugee Care Netherlands]
No. 34, Gower Street Colombo 05. Claimant - Respondent -
Respondent
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28/  SC/CHC/
02/  APPEAL/
24 | 26/2003

28/  SC/CHC/
02/  APPEAL/
24 81/2014

28/ S.C. Appeal
02/ (CHC) No.

24 45/2014
Sgﬁ SC/APPEAL/
021" 17912019

Dehigaspe Patabendige Nishantha Nanayakkara, No. 34/1, First
Lane, Egodawatta Road, Boralesgamuwa. Petitioner-Appellant Vs.
1. Ceylon MKN Eco Power (Pvt) Ltd., No. 202, Moratuwa Road,
Piliyandala. 2. Yukinori Kyuma, No. 11A, Queen’s Terrace,
Colombo 03. 3. Norika Kyuma, No. 11A, Queen’s Terrace,
Colombo 03. Respondent-Respondents

Nirmala Anura Fernando, No. 233/8, Cotta Road, Colombo 08.
Presently at: No. 65/09, Wickramasinghe Mawatha, Battaramulla.
2nd Defendant-Appellant Vs. 01. Sri Lanka Savings Bank Limited,
No. 110, D.S. Senanayake Mawatha, Colombo 08. Plaintiff-
Respondent 02. Globe Investments (Private) Limited, No. 233/8,
Cotta Road, Colombo 08. Presently at: No. 65/09, Wickramasinghe
Mawatha, Battaramulla. 1st Defendant-Respondent 03. Estelita
Rozobelle Dolores Fernando, No. 233/8, Cotta Road, Colombo 08.
Presently at: No. 65/09, Wickramasinghe Mawatha, Battaramulla.
3rd Defendant-Respondent

Seylan Bank PLC, No. 69, Janadhipathi Mawatha, Colombo 01.
Presently at “Ceylinco-Seylan Towers”, No. 90, Galle Road,
Colombo 03. Vs. 1. Abdul Cader Mohomed Faizer, 2. Seyyed Khan
Azad Khan, Both carrying on business in Partnership under the
name, style and firm of “Regal Tyre House” at No. 149, Jayantha
Weerasekara Mawatha, Colombo 10. Defendants AND NOW
BETWEEN 1. Abdul Cader Mohomed Faizer, 2. Seyyed Khan Azad
Khan, Both carrying on business in Partnership under the name,
style and firm of “Regal Tyre House” at No. 149, Jayantha
Weerasekara Mawatha, Colombo 10. Defendant-Appellants Vs.
Seylan Bank PLC, No. 69, Janadhipathi Mawatha, Colombo 01.
Presently at “Ceylinco-Seylan Towers”, No. 90, Galle Road,
Colombo 03. Plaintiff-Respondent

1. Sembukutti Arachchige Shanthi Siriwardena, Ingaradaula,
Narangoda. (Deceased) 1A. Sembukutti Arachchige Radhika
Siriwardena, Ingaradaula, Narangoda. 2. Sembukutti Arachchige
Premaratne, Dambagahagedera, Yakwila. 3. Sembukutti
Arachchige Piyathilaka, Ingaradaula, Narangoda. 4. Sembukutti
Arachchige Dharmasena, Ambalangoda. (Deceased) 4A. Gange
Lalitha De Silva (Deceased) 4B. Sembukutti Arachchige Sisira
Priyankara 4C. Sembukutti Arachchige Sisira Sanoja Dilhani All of
No. 5, Polwatta Municipal Houses, Ambalangoda. 5. Sembukutti
Arachchige Leelawati Manike, Ingaradaula, Narangoda. 6.
Sembukutti Arachchige Paulu Appuhamy, Munamaldeniya,
Akarawatta. 1A, 2nd, 3rd, 4B, 4C, 4D, 5th and 6th Respondent-
Respondent-Appellants Vs. Sooriya Pahtirennehelage Piyalka
Weerakanthi, Ingaradaula, Narangoda. Petitioner—Appellant—
Respondent
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28/
02/
24

28/
02/
24

27/
02/
24

27/
02/
24

27/
02/
24

SC/APPEAL/
153/2019

SC/APPEAL/
23/2014

SC/APPEAL/
144/2022

SC/APPEAL/
74/2016

SC Appeal
No. 82/2019

Warnakulasuriya Ludgar Leo Kamal Thamel, ‘Rebeka’, Play
Ground Road, Wennappuwa. Plaintiff-Respondent-Petitioner-
Appellant Vs. Nawarathna Tirani Deepika Damayanthi Nawarathne,
‘Rebeka’, Play Ground Road, Wennapuwa. Defendant-Petitioner-
Respondent-Respondent

T. Leslie De Silva, No. 39, Gurudeniya Road, Ampitiya. 4A and 5th
Defendant-Appellant-Appellant Vs. H.M. Bandara Menike,
Nattharampotha, Polgaswela, Kundasale. Plaintiff-Respondent-
Respondent 1. S.M. Dingiri Banda, Pansalawatte Road, Walamale,
Ulpothawatte, Kundasale. Presently at, Ulpatthawaththa, Temple
Road, Ketawala, Lewla, Kandy. 2. H.M. Biso Manike, (Deceased)
2A. D. M. Chandrasekara Banda, Both of Madanwela,
Hanguranketha. 3. H.M. Punchibanda, Walamale, Ampitiya.
Defendant-Respondent-Respondents

DFCC Bank PLC, No. 73/5, Galle Road, Colombo 03. 1st
Defendant-Appellant Vs. Laththuwa Handi Harindu Dharshana, No.
35, Kandy Road, Kiribathgoda, Kelaniya. Plaintiff-Respondent
Schokman & Samerawickreme, No. 290, Havelock Road, Colombo
05. 2nd Defendant-Respondent

Dissanayaka Mudiyanselage Senarath Bandara Dissanayaka, 16,
Uplands, Kandy. Plaintiff Vs. Muthukuda Wijesuriya Arachchige
Jayantha Nishantha Wijesuriya, 103, Polgolla, Kandy. Defendant
AND Muthukuda Wijesuriya Arachchige Jayantha Nishantha
Wijesuriya, 103, Polgolla, Kandy. Defendant-Petitioner Vs.
Dissanayaka Mudiyanselage Senarath Bandara Dissanayaka, 16,
Uplands, Kandy. Plaintiff-Respondent AND NOW Dissanayaka
Mudiyanselage Senarath Bandara Dissanayaka, 16, Uplands,
Kandy. Plaintiff-Respondent-Appellant Vs. Muthukuda Wijesuriya
Arachchige Jayantha Nishantha Wijesuriya, 103, Polgolla, Kandy.
Now at 16, Uplands, Kandy. Defendant-Petitioner-Respondent

Officer-in-Charge Police Station, Wellawatta. Complainant Vs.
Beminahennadige Krishantha Ranmal Pieris No. 41, Mahavidana
Mawatha, Koralawella, Moratuwa. Accused AND BETWEEN
Beminahennadige Krishantha Ranmal Pieris No. 41, Mahavidana
Mawatha, Koralawella, Moratuwa. Accused- Appellant Vs. 1.
Officer-in-Charge Police Station, Wellawatta. 2. Hon. Attorney
General Attorney General’s Department, Colombo 12.
Respondents AND NOW BETWEEN Beminahennadige Krishantha
Ranmal Pieris No. 41, Mahavidana Mawatha, Koralawella,
Moratuwa. Accused- Appellant- Appellant Vs. 1. Officer-in-Charge
Police Station, Wellawatta. 2. Hon. Attorney General
AttorneyGeneral’s Department, Colombo 12. Respondent-
Respoondents
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27/
02/
24

27/
02/
24

27/
02/
24

SC (CHC)
Appeal No.
23/2016

SC/APPEAL/
54/19

S.C. Appeal
No 147/2014

Lanka Orix Leasing Company Plc 100/1, Sri Jayawardenapura
Mwatha, Rajagiriya. Plaintiff Vs. 1. Meera Mohideen Mohammadu
Azar No.329, Jumma Mosque, Meerauwodai, Oddamawaddi. 2.
Gopalan Kamalanathan, Visnu Kovil Road, Kiran. 3. Gopalan
Padma Yogan, Kumaralaya Veethi Kiran. Defendants AND 2.
Gopalan Kamalanathan, Visnu Kovil Road, Kiran. 3. Gopalan
Padma Yogan, Kumaralaya Veethi Kiran. 2nd and 3rd Defendants-
Petitioners Vs. Lanka Orix Leasing Company Plc 100/1, Sri
Jayawardenapura Mwatha, Rajagiriya. Plaintiff-Respondent 1.
Meera Mohideen Mohammadu Azar No.329, Jumma Mosque,
Meerauwodai, Oddamawaddi. 1st Defendant-Respondent AND
NOW BETWEEN 2. Gopalan Kamalanathan, Visnu Kovil Road,
Kiran. 3. Gopalan Padma Yogan, Kumaralaya Veethi Kiran. 2nd
and 3rd Defendant-Petitioner- Appellants Vs. Lanka Orix Leasing
Company Plc. 100/1, Sri Jayawardenapura Mwatha, Rajagiriya.
Plaintiff-Respondent- Respondent 1. Meera Mohideen
Mohammadu Azar No.329, Jumma Mosque, Meerauwodai,
Oddamawaddi. 1st Defendant-Respondent- Respondent

1A. Sriya Sepalika Suludagoda of No:60/10 M, Templers Road,
Mount Lavinia. 1B 1. Luwis Widanelage Gimhani Thilini
Suludagoda 1B 2. Luwis Widanelage Emil Thilanga Suludagoda 1B
3. Luwis Widanelage Eshan Thiwanka Suludagoda 1B 4. Luwis
Widanelage Udaya Bhathiya Suludagoda (Minor) Appearing by his
next friend; Luwis Widanelage Emil Thilanga Suludagoda All of No.
60/10K, Tempers Road, Mount Lavinia. 1C. Neetha Karmani
Suludagoda of No: 60/10 J, Templers Road, Mount Lavinia. 1D.
Geetha Chandani Suludagoda of No: 60/10 H, Templers Road,
Mount Lavinia. SUBSTITUTED PLAINTIFFS- RESPONDENTS-
PETITIONERS-APPELLANTS -VS- 1. Kotagoda Mudiyanselage
Seneviratne Yatigammana, 2. Kotagoda Mudiyanselage
Swarnamali Yatigammana, 3. Kotagoda Mudiyanselage Yashodara
Srima Kumari Yatigammana, All of No: 53/4, Sri Gunarathana
Mawatha, Mount Lavinia. DEFENDANTS-APPELLANTS-
RESPONDENTS- RESPONDENTS

S.U. Dungi, No.26F, Dodanwela Passage, Kandy. 3rd Defendant —
Petitioner — Petitioner — Petitioner / Appellant Vs. 1. Anita George
Carey, Hunts House, West Lavington, NR, Devizes, Wiltshire,
England. By her Attorney A.L.B. Britto Muthunayagam, No.50,
Rosmead Place, Colombo 07. 2. William George Carey 3.
Rhiannon George Carey 4. Angharad George Carey 5. Catrin
George Carey 6. David George Carey All of Hunt House, West
Lavington, NR, Devizes, Wiltshire, England appearing by their next
friend A.L.B. Britto Muthunayagam. Plaintiff-Respondent-
Respondent-Respondents 1. G.H.G.Elizabeth, No.100, Peddler
Street, Galle. 2. Mirissa Gallappathige Eric Piyadarshana Udaya
Kumara, ‘Somagiri’, Goviyapana, Ahangama. 4. Mohamed Ali
Mubarak, No. 65D, Akuressa Road, Katugoda, Galle. Defendant-
Respondent-Respondent-Respondents
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26/
02/
24

22/
02/
24

22/
02/
24

SC/APPEAL/
33/2019

SC/APPEAL/
175/2014

SC/APPEAL/
31/2020

DFCC Bank, No. 73/5, Galle Road, Colombo 01. Petitioner Vs.
Warnakulasuriya Chandima Prasad Rajitha Fernando, ‘Sarani
Aquarium’ No. 297, Kolinjadiya West, Wennappuwa. Respondent
AND BETWEEN Warnakulasuriya Chandima Prasad Rajitha
Fernando, ‘Sarani Aquarium’ No. 297, Kolinjadiya West,
Wennappuwa. Respondent-Petitioner Vs. DFCC Bank, No. 73/5,
Galle Road, Colombo 01. Petitioner-Respondent AND NOW
BETWEEN DFCC Bank, No. 73/5, Galle Road, Colombo 01.
Petitioner-Respondent-Appellant Vs. Warnakulasuriya Chandima
Prasad Rajitha Fernando, ‘Sarani Aquarium’ No. 297, Kolinjadiya
West, Wennappuwa. Respondent-Petitioner-Respondent

4. Don Nichulas Clament Derrick Weerasooriya, No. 213/4, Galle
Road, Kuda Payagala, Payagala. (Deceased) 6. Lekam
Mudiyanselage Nimal Patricia Magdaline Alexander, 2, 1/13, Galle
Road, Kuda Payagala, Payagala. 4th and 6th Defendant-Appellant-
Appellants 4A. Kurukula Karunatilaka Dissanayake Don
DenishaPrashani Weerasuriya 4B. Kurukula Karunatilaka
Dissanayake Don Antanoch Prashanthi Dilani Weerasuriya
Substituted 4th Defendant-Appellant-Appellants Vs. Warnakula
Arachchiralalge Dona Annie Rita Fonseka alias Annie Seeta
Fonseka, “Swarna”, Kuda Payagala, Payagala. (Deceased)
Plaintiff-Respondent-Respondent 1A. Hewadonsekage Prasad
Annesley Fonseka, Kuda Payagala, Payagala. 1B. Hewafonsekage
Sunil Stanley Remand Fonseka, Kuda Payagala, Payagala. 1C.
Hewafonsekage Chandra Kumari Hyscinth Fonseka, No. 213/4,
Kuda Payagala, Payagala. Substituted Plaintiff-Respondent-
Respondents 1. Hewafonsekage Prasad Annesley Fonseka 2.
Hewafonsekage Sunil Stanley Remand Fonseka Both of Kuda
Payagale, Payagala. 3. Hewafonsekage Chandra Kumari Hyscinth
Fonseka, No. 213/4, Kuda Payagala, Payagala. 5. Kurukula
Karunatilleke Dissanayake Don Nichulas Clament Derrick
Weerasooriya, Kuda Payagala, Payagala. Defendant-Respondent-
Respondents

Wilson Ekanayake, Bandarawatta, Pebotuwa. Plaintiff-Appellant-
Appellant Vs. 1. Negiri Kande Piyaratne, Bandarawatta, Pebotuwa.
2. Negiri Kande Nomis (Deceased) Bandarawatta, Pebotuwa. 2A.
G.K. Alice Nona, Bandarawatta, Pebotuwa. 2C. Negiri Kande
Anulawathie, B-E/36, Bandarawatta, Pebotuwa. 2D. Negiri Kande
Soma Ranjanie, Diwulgaspitiya, Dematuluwa, Kurunagala. 2E.
Negiri Kande Nimal Padmasiri, B-E/36, Bandarawatta, Pebotuwa.
Defendant-Respondent-Respondents
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22/
02/
24

22/
02/
24

SC Appeal
No: 91/2020

S.C.(F.R)
Application
No.
325/2013

Muthuthantrige Rienzie alias Riyenze Jagath Cooray, No. 10,
Uyana Road, Moratuwa. Plaintiff- Judgment Creditor Respondent-
Petitioner Vs. 1.Sellapperumage Anne Elizabeth Fernando, No.
78/1, Koralawella North, Moratuwa. Defendant- Respondent 1.
Mahamendige Ranjan Mendis 2. Werahennedige Mary Claris
Shyamalie both of No.550, 3rd Lane, Koralawella, Moratuwa
Petitioners-Respondents And Now Between Muthuthantrige
Rienzie alias Riyenze Jagath Cooray, No. 10, Uyana
Road,Moratuwa. Plaintiff- Judgment Creditor Respondent-
Petitioner- Appellant Vs. 1.Sellapperumage Anne Elizabeth
Fernando, No. 78/1, Koralawella North, Moratuwa. Defendant-
Respondent-Respondent 1. Mahamendige Ranjan Mendis 2.
Werahennedige Mary Claris Shyamalie both of No.550, 3rd Lane,
Koralawella, Moratuwa Petitioners-Respondents- Respondents

Shreemath Muthukumara Algawatte, No.154/1, Anagiyawatte,
Gabadagoda, Payagala Petitioner Vs. 1. Chamika Kulasiri,
Inspector of Police, Officer-in-Charge, Payagala Police Station. 2.
Wijepala, Sub-Inspector of Police Payagala Police Station. 3.
Gunasiri, Police Sergeant 25317, Payagala Police Station. 4.
Subasinghe, Police Constable 13429, Payagala Police Station . 5.
Chamara, Police Constable 81658, Payagala Police Station. 6.
Dhammika, Sub-Inspector of Police Payagala Police Station. 7.
N.K. lllangakoon, Inspector General of Police, Police
Headquarters, Colombo 01. 8. Hon. Attorney General, Attorney
General’s Department, Colombo 12. Respondents
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21/
02/
24

SC (FR)
Application
No: 457/2011

Priyankara Kamalanath Kodithuwakku, ‘Wanniarachchi
Janaudanagama,’ Borala, Pelmadulla. PETITIONER vs. 1. B.V.
Wijeratne, Assistant Superintendent of Police (Retired), Isuru
Place, Paradise, Kuruwita. 2. E. Dhanapala, Assistant
Superintendent of Police, Office of the Assistant Superintendent of
Police, Ratnapura. 3. Senior Superintendent of Police, Office of the
Senior Superintendent of Police, Ratnapura. 4. Director
(Personnel), Police Headquarters, Colombo 1. 5. Director,
Discipline and Conduct Division, Police Headquarters, Colombo 1.
6. Inspector General of Police, Police Headquarters, Colombo 1. 7.
Secretary, Ministry of Defence, Colombo 1. 7A. Secretary, Ministry
of Law and Order, Floor — 13, ‘Sethsiripaya’ (Stage Il),
Battaramulla. 7B. Secretary, Ministry of Defence, 15/5, Baladaksha
Mawatha, Colombo 3. 7C. Secretary, Ministry of Law & Order and
Southern Development, No. 25, Whiteaways Building, Sir Baron
Jayathilake Mawatha, Colombo 1. 7D. Secretary, Ministry of Public
Security, 14th Floor, ‘Suhurupaya,” Battaramulla. 8. Vidyajothi Dr.
Dayasiri Fernando, Chairman, Public Service Commission. 8A.
Justice Sathya Hettige, PC, Chairman, Public Service Commission.
9. Palitha M. Kumarasinghe, PC 9A. S.C. Mannapperuma 9B.
Indrani Sugathadasa 10. Sirimavo A. Wijeratne 10A. Ananda
Seneviratne 10B. Dr. T R C Ruberu 11. S.C. Mannapperuma 11A.
N.H. Pathirana 11B. Ahamed Lebbe Mohammed Saleem 12.
Ananda Seneviratne 12A. S. Thillanadarajah 12B. Leelasena
Liyanagama 13. N.H. Pathirana 13A. A. Mohamed Nahiya 13B.
Dian Gomes 14. S. Thillainadarajah 14A. Kanthi Wijetunge 14B.
Dilith Jayaweera 15. M.D.W.Ariyawansa 15A. Sunil S. Sirisena
15B. W.H. Piyadasa 16. A. Mohamed Nahiya 16A. Dr. |.M. Zoysa
Gunasekera 9th, 9A, 9B, 10th, 10A, 10B, 11th, 11A, 11B, 12th,
12A, 12B, 13th, 13A, 13B, 14th, 14A, 14B, 15th, 15A, 15B, 16th,
16A are members of the Public Service Commission. 17. Secretary,
Public Service Commission. 8th, 8A, 9th, 9A, 9B, 10th, 10A, 10B,
11th, 11A, 11B, 12th, 12A, 12B, 13th, 13A, 13B, 14th, 14A, 14B,
15th, 15A, 15B, 16th, 16A and 17th Respondents at No. 177,
Nawala Road, Narahenpita, Colombo 5. 18. The Hon. Attorney
General, Attorney General’s Department, Colombo 12. 19. Prof. Siri
Hettige, Chairman, National Police Commission 20. P.H.
Manatunga 21. Savithree Wijesekara 22. Y.L.M. Zawahir 23. Anton
Jeyanandan 24. Tilak Collure 25. Frank de Silva 20th — 25th
Respondents are members of the National Police Commission. 26.
Secretary, National Police Commission. 19th — 26th Respondents
are at Block No. 9, B.M.|.C.H. Premises, Bauddhaloka Mawatha,
Colombo 7. RESPONDENTS
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20/
02/
24

19/
02/
24

SC Appeal
No. 68/2014

SC Appeal
No.
249/2017

SC APPEAL
12/2023

1. Vadivelu Anandasiva. 2. Vigneshwary Anandasiva. Both of No.
15, Alexandra Road, Colombo 6. PLAINTIFFS Vs. 1.
Paranirupasingham Arulrajasingham, No. 22, Govt. Quarters,
Bambalapitiya. 2. Subramaniam Shanmuganathan, No. 56,
Vaverset Place, Colombo 6. DEFENDANTS AND BETWEEN 1.
Vadivelu Anandasiva. 2. Vigneshwary Anandasiva. Both of No. 15,
Alexandra Road, Colombo 6. PLAINTIFFS — APPELLANTS Vs. 1.
Paranirupasingham Arulrajasingham, No. 22, Govt. Quarters,
Bambalapitiya. 2. Subramaniam Shanmuganathan, No. 56,
Vaverset Place, Colombo 6. DEFENDANTS — RESPONDENTS
AND NOW BETWEEN 1. Paranirupasingham Arulrajasingham, No.
22, Govt. Quarters, Bambalapitiya. 1ST DEFENDANT —
RESPONDENT — APPELLANT Vs. 1. Vadivelu Anandasiva. 2.
Vigneshwary Anandasiva. Both of No. 15, Alexandra Road,
Colombo 6. PLAINTIFFS — APPELLANTS — RESPONDENTS 1.
Subramaniam Shanmuganathan, No. 56, Vaverset Place, Colombo
6. 2ND DEFENDANT — RESPONDENT — RESPONDENT

The Officer in Charge, Police Station. Ganemalwila
(Thanamalwila). Complainant V. W.M. Sampath Preethi Viraj.
Accused AND NOW W.M. Piyal Senadheera, Kanthoruwatta,
Thalawa South, Kariyamadiththa. Registered Owner Claimant
Petitioner V. Hon. Attorney General, Attorney General’s
Department, Colombo 12. Respondent AND NOW BETWEEN W.M
Piyal Senadheera, Kanthoruwatta, Thalawa South,
Kariyamadiththa. Registered Owner Claimant Petitioner Petitioner
V. Hon. Attorney General, Attorney General’s Department,
Colombo 12. Respondent-Respondent

Heineken Lanka Limited, (formerly Asia Pacific Brewery (Lanka)
Limited) Green House No. 260, Nawala Road, Nawala. Petitioner
Vs. Ajith Putha Distributors (Pvt) Ltd, Galahitiyawa, Madampe.
(Company sought to be wound up) Respondent AND NOW
Heinken Lanka Limited, (formerly Asia Pacific Brewery (Lanka)
Limited) Green House, No. 260, Nawala Road, Nawala. Petitioner-
Appellant Ajith Putha Distributors (Pvt) Ltd, Galahitiyawa,
Madampe. Respondent-Respondent
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1. Waduge Adlin Fernando(Deceased) 2. Waduge Anni
Fernando(deceased) both of No. 432, Nalluruwa, Panadura.
Plaintiffs Waduge Buddhini Manel Fernando No. 24, Dibbede Road
, Nalluruwa, Panadura 1.A and 2A substituted Plaintiff Vs. 1.
Waduge Lionel Fernando(Deceased) 1(a) Waduge Jeewani Priya
Fernando 1(b) Waduge Wasantha Kalyana Fernando 1 (c) Waduge
Vijith Vishvanath Fernando 1(d) Waduge Suhaas Surendra

SC Appeal Fernando All of “Gimhana” Nalluruwa Panadura. 2. Waduge Vijith

106/2016 Vishvanath Fernando “Gimhana” Nalluruwa, Panadura. 3. Waduge
Suhaas Surendra Fernando “Gimhana” Nalluruwa, Panadura 4.
Waduge Palitha Piyasiri Fernando No. 434, Nalluruwa, Panadura.
Defendants AND NOW BETWEEN Waduge Vijih Vishvanath
Fernando “Gimhana” Nalluruwa, Panadura 1A(C) and 2 Defendant-
Respondent- Appellant-Appellant Vs. Waduge Buddhini Manel
Fernando No. 24, Dibbede Road , Nalluruwa, Panadura 1A and 2A
Substituted Plaintiff- Petitioner-Respondent-Respondent-

19/
02/
24

Ms Kayleigh Frazer 972/4, Kekunagahawatta Road, Akuregoda
Battaramulla Petitioner 1. Controller General of Immigration
Department of Immigration and Emigration Suhurupaya, Sri
Subhuthipura, Battaramulla 2. The Attorney General The Attorney
SC/SPL/LA | General’s Office Respondents And Now Between: Ms Kayleigh
NO:246/2022 Frazer 972/4, Kekunagahawatta Road, Akuregoda Battaramulla
Petitioner — Petitioner 1. Controller General of Immigration
Department of Immigration and Emigration Suhurupaya, Sri
Subhuthipura, Battaramulla 2. The Attorney General The Attorney
General’s Office Colombo 12 Respondent-Respondents

16/
02/
24
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Sunbee Ready-mix (Pvt.) Limited, Suncity Mezzanine Floor, No.
18, St. Anthony’s Road, Colombo 3. Respondent — Respondent -
Petitioner 1. K.R.A. Kusumsiri, No. 54/4, Rukmale, Pannipitiya. 2.
R.D.D. Sanath Priyantha, No. 467/1, Korathota, Kaduwela. 3.
P.M.A. Saminda Jayashantha Siriwardena, No. 111/1,
Kalapaluwawa, Kalagedihena. 4. K.K. Nimal Gunasiri, No. 596/3,
Jayanthi Road, Athurugiriya. 5. M.B.A. Gamini Ariyasinghe, No. 49,
Aranayaka Janapadaya, Aranayaka. 6. S.D.W.K.S. Gunasekera,
No. 131/10, Nidahas Uyana, Madulawa North, Padukka. 7. M.S.
Gunapala, No. E/7/A, Hathgampola West, Aranayake. 8. W.A.
Athula Indika Weerasuriya, No. 21/148, 1/1, Dadagama East,

;I)g; SC Spl LA Veyangoda. 9. P.A.C. Sanath Kumara, No. 1/50, Ellamulla.
o4 No: 38/2020 Pasyala. 10. L.G. Jeevendra Sanjeewa Danapala, No. 201/2,

Vihara Mawatha, Radawadunna. 11. H.P. Sirisena, No. 80,
Anandagama, Buruthagama, Akaravita, Avissawella. 12. Vithanage
Janaka Sampath Vithanage, Panawattagama, Meegasthenna,
Yatiyanthota. 13. B.Lalantha Silva, No. 19/D, Nurugala Mawatha,
Weliwathugoda, Balapitiya. 14. J. Nihal, No. 418/G, Welivita),
Kaduwela. 15. B.A. Amith Eranga Pandithasekera, No. 418G,
Welivita, Kaduwela. 16. P.K.D. Ayuwardana, Anhettiwalawatta,
Goluwamulla, Ganegoda. 17. Rajapaksha Pathirage Ravindralal,
No. 616/1/1, Jayantha Road, Athurugiriya. 18. K.M. Wimal, No.
112/1, Megoda Kolonnawa, Wellamptiya. Applicants — Appellants —
Respondents

Hatton National Bank PLC., No. 479, T.B. Jayah Mawatha,
Colombo 10. Petitioner — Appellant — Appellant - Vs - 1. Kodikara
15/ | SC Appeal Gedara Seetha Sriyani Kumari 2. Attanayake Mudiyanselage Malki
02/ No: Sumudu Attanayake 3. Attanayake Mudiyanselage Malshan
24 121/2021 Nethsarani Attanayake 4. Attanayake Mudiyanselage Hirusha
Deshan Adithya Attanayake All are at, 2nd Mile Post, Morayaya,
Minipe. Respondents — Respondents — Respondents

1. P.P. Gunawardena. Sarath Gunawardena Mawatha, Wewala,
Hikkaduwa. 2. Sidath Charuka Gunawardena. Sarath
Gunawardena Mawatha, Wewala, Hikkaduwa. (Appearing through

(1)2; SC APPEAL  his Power of Attorney holder Buddhika Nilushan Ukwatta at C/FO
o4 NO.29/2023 03 98/62, Richmmond Hill Residencies, Wekunagoda, Galle.)

RESPONDENTS- APPELLANTS- APPELLANTS VS Balage
Padmarupa. Near the Rail Gate, Welhengoda, Ahangama.
APPLICANT-RESPONDENT- RESPONDENT
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15/
02/
24

13/
02/
24

13/
02/
24

S.C. Appeal
No. 69/2013

SC/APPEAL/
04/2023

SC/APPEAL/
107/2023

1. (A) Sumanasiri Harischandra 2. (B) Susila Mukthalatha 3. (C)
Chithra Dharmalatha 4. (D) Liliat Chandrawathie 5. (E) Piyaseli
Sarathchandra 6. (F) Jayasiri Nimalchandra 7. (G) M. Aratchilage
Ariyaseeli 8. (H) Gayani Fonseka 9. (I) Pradeep Premachandra 10.
(J) Dilhani Fonseka All of Keppetiwalana, Alawwa. SUBSTITUTED
PLAINTIFF-RESPONDENT-APPELLANTS Vs Amarapathy
Mudiyanselage M.J. Amarapathy, |hala Keppitiwalana, Alawwa.
1(D) SUBSTITUTED DEFENDANT-APPELLANT 1. (A) Lucy Nona
2. (B) Amarapathy M. Senarathne (Deceased) 3. 1(B) Amarapathy
Mudiyanselage Priyantha Padmakumari Senarathne 4. 2(B)
Amarapathy Mudiyanselage Piyumi Pushpa Amarapathy 5. (C) A.
M. Indra Amarapathy (Deceased) 6. 1(C) Amarapathy
Mudiyanselage Jane Nona 7. 2(C) Amarapathy Mudiyanselage
Premawathie 8. 3(C) Amarapathy Mudiyanselage Anulawathie 9.
4(C) Amarapathy Mudiyanselage Chandrawathie 10. 5(C)
Amarapathy Mudiyanselage Wijeratne 11. (D) A.M.M.J.
Amarapathy 12. (E) A.M. Jane Nona Amarapathy 13. (F) A. M.
Ashoka Chandrawathie 14. (G) A.M. Wijeratne 15. (H)
A.M.Premawathie 16. (l) J.T. Somawathie 17. (J) A.M.Ramulatha
Sriyakantha 18. (K) A.M.Ranjith Senaratne 19. (L) A.M. Pushparaj
Chaminda 20. (M) A.M. Priyantha Damayanthi 21. (N) A.M.
Samantha Amarapathy 22. (O) A.M. Dhammika Amarapathy 23. (P)
A.M. Wijesiri Amarapathy All of Keppetiwalana, Alawwa.
SUBSTITUTED DEFENDANT-RESPONDENT-RESPONDENTS

Bulathgama Wedalage Nirasha, No. 106, Ranwala, Kegalle. By
way of her Power of Attorney Holder Bulathgama Wedalage
Shamith Shiwantha Bulathgama Weerasinghe, 68/3, Attanagalla
Road, Dangolla Watta, Nittambuwa. Petitioner-Respondent-
Appellant Vs. Rathna Bhushana Acharige Wimalasena, No. 290,
Ranwala, Kegalle. 1st Defendant-Petitioner- Respondent
Bulathgama Wedalage Piyasena, No. 106, Ranwala, Kegalle.
Plaintiff-Respondent-Respondent Seylan Bank Limited, Ceylon
Seylan Towers, No. 90, Galle Road, Colombo 03. 2nd Defendant-
Respondent-Respondent

Wille Arachchige Madushani Perera or Mille Arachchige Madushani
Perera, No. 231/2, School Lane, Wedamulla, Kelaniya. Plaintiff Vs.
Indrani Silva, No. 99, Naramminiya Road, Kelaniya. Defendant
AND Indrani Silva, No. 99, Naramminiya Road, Kelaniya.
Defendant-Appellant Vs. Wille Arachchige Madushani Perera or
Mille Arachchige Madushani Perera, No. 231/2, School Lane,
Wedamulla, Kelaniya. Plaintiff-Respondent AND NOW BETWEEN
Wille Arachchige Madushani Perera or Mille Arachchige Madushani
Perera, No. 231/2, School Lane, Wedamulla, Kelaniya. Plaintiff-
Respondent-Appellant Vs. Indrani Silva, No. 99, Naramminiya
Road, Kelaniya. Defendant-Appellant-Respondent
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1. Abdul Fareed Mohamed Malikge Nawaz 2. Abdul Fareed
Mohamed Malikge Riyaz 3. Abdul Fareed Mohamed Malikge

;I)gj SC/APPEAL/ Farees All of New Lanka Stores, Trincomalee Road, Kadavediya,

o4 92/2014 Horawpathana Defendant-Respondent-Appellants Vs. Indrani
Bopage, Kadaveediya, Horawpathana Plaintiff-Appellant-
Respondent

1. Chelliah Ramachandran and 2. Manohari Ramachandran Both
of 49, Collingwood Place, Colombo 06. 2nd to 3rd Defendant-
Appellants 3. Llyod Rajaratham Devarajah 49, 6/2 Collingwood
Place, Colombo 06. 4. Vadivelu Anandasiva (Deceased) 49, 1/2
Collingwood Place, Colombo 06. 5. Mrs. Karthiga Senthuran and 6.
Shanmugavadivel Senthuran both of 49, 1/4 Collingwood Place,
Colombo 06 and presently of P.O. Box 52, PC, 111 CPO FEEB,
Oman. 7. Thuraippa Viswalingam 49, 2/1 Collingwood Place,
Colombo 06. 8. Yogeswary Raveendiran 49, 2/3 Collingwood
Place, Colombo 06. 9. Sabapathy Arunasalam Arumugan 49, 3/1
Collingwood Place, Colombo 06. 10. Anthonypillai Mary Joseph 49,
3/2 Collingwood Place, Colombo 06. 11. Nagalingam
Santhasoruban 49, 3/3 Collingwood Place, Colombo 06. 12.
Velupillai Arulanantham 49, 3/4 Collingwood Place, Colombo 06.

12/  SC/CHC/ 13. Thanabalasingham Krishnamohan 49, 4/4 Collingwood Place,

02/  APPEAL/ Colombo 06. 14. Jacob Amaranathan 49, 4/1 Collingwood Place,

24 03/2012 Colombo 06. 15. Sivagurunathan Punithanathan 49, 4/2
Collingwood Place, Colombo 06 and presently of Le Royal
Meridian Beach Resort, P.O. Box 24970, Dubai UAE. 16.
Ramanathan Sivagurunathan 49, 5/1 Collingwood Place, Colombo
06. 17. Tharshini Sivagurunathan of 13331, Seattle Hill Road,
Snohimish, Washington USA. 18. Kathiravelu Sarveswaram 49, 5/2
Collingwood Place, Colombo 06. 19. Dr. Selvaratnam Selvaranjan
49, 5/3 Collingwood Place, Colombo 06. 20. Subramaniam
Suthershan 49, 6/3 Collingwood Place, Colombo 06. 21.
Sornambikai Mahasivam of Arthisoody Veethi, Thirunelveli, Jaffna.
22. Thambiah Mahasivam 49, 6/4 Collingwood Place, Colombo 06.
4th to 23rd Added Defendant-Appellants Vs. 1. Hatton National
Bank Ltd., No. 481, T.B. Jayah Mawatha, Colombo 10. Plaintiff-
Respondent 2. Nadarajah Ganarajah 110, Bankshall Street,
Colombo 11. 1st Defendant-Respondent

2A. M.D. Rohan Nishantha No. 64/16, Templers Road, Mt. Lavinia.
2(a) Defendant-Appellant-Appellant Vs. Maddumage Don

12/ SC/APPEAL/ Somaratne No. 64/15, Templers Road, Mt. Lavinia. Plaintiff-
02/ 2519017 Respondent-Respondent Maddumage Don Somapala (Deceased)
24 No. 64/15, Templers Road, Mt. Lavinia. 1st Defendant-Respondent-

Respondent 1A. M.D. Swarnaseeli, No. 64/15, Templers Road, Mt.
Lavinia. 1(a) Defendant-Respondent-Respondent
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Hon. Attorney General, Attorney General’s Department, Colombo
12. Complainant Hon. Attorney General, Attorney General’s

09/ S.C. Appeal Department, Colombo 12. Complainant—Respondent AND NOW
02/ N'O i4/2%19 Kalanchidewage Suresh Nandana Presently at Remond Prison
24 ' Welikada, Boralla, Colombo 08. 3rd Accused-Appellant-Appellant

Vs. Hon. Attorney General, Attorney General’s Department,
Colombo 12. Complainant—Respondent-Respondent

Bothalayage Athula Sumanasekara Alawala, Thunthota.
PLAINTIFF Vs 1. Mananalage Sumathipala 2. Dissanayake
Ralalage Ajith Munaweera 3. A. Rapiel Singho (deceased) 3a.
Ganthota Karagalage Nandawathie All at: Alawala, Thuntota 4.
Galigamuwa Pradeshiya Sabhawa Pitagaldeniya DEFENDANTS
AND THEN BETWEEN Bothalayage Athula Sumanasekara
Alawala, Thunthota PLAINTIFF-APPELLANT Vs. 1. Mananalage

09/ SC Appeal Sumathipala 2. Dissanayake Ralalage Ajith Munaweera 3a.

02/ | No. Ganthota Karagalage Nandawathie 4. Galigamuwa Pradeshiya

24 | 124/2022 Sabhawa Pitagaldeniya DEFENDANT-RESPONDANTS AND NOW
BETWEEN 1. Mananalage Sumathipala DEFENDANT-
RESPONDANT-APPELANT Vs. Bothalayage Athula
Sumanasekara Alawala, Thunthota PLAINTIFF-APPELLANT-
RESPONDANT 1. Dissanayake Ralalage Ajith Munaweera 2. A
Rapiel Singho 3. Ganthota Karagalage Nandawathie All at:
Alawala, Thunthota. 4. Galigamuwa Pradeshiya Sabhawa
Pitagaldeniya DEFENDANT-RESPONDANT-RESPONDANTS

Pilawala Pathirennehelage Upeksha Erandathi,
Otharakiruwanpola, Keppitiwalana, APPLICANT vs. Dasanayake
Achchilage Dammika Kumara Dasanayake, Otharakiruwanpola,
Keppitiwalana. RESPONDENT AND BETWEEN Pilawala
Pathirennehelage Upeksha Erandathi, Otharakiruwanpola,

07/ SC APPEAL Keppitiwalana. APPLICANT-APPELLANT Vs Dasanayake
02/ 49/2016 Achchilage Dammika Kumara Dasanayake, Otharakiruwanpola,
24 Keppitiwalana. RESPONDENT-RESPONDENT AND NOW

BETWEEN Dasanayake Achchilage Dammika Kumara
Dasanayake, Otharakiruwanpola, Keppitiwalana. RESPONDENT-
RESPONDENT-APPELLANT Vs Pilawala Pathirennehelage
Upeksha Erandathi, Otharakiruwanpola, Keppitiwalana.
APPLICANT-APPELLANT-RESPONDENT

P. R. S. E. Corea, No. 343/14, Ranwala, Kegalle. Applicant Vs. Sri
Lankan Airlines Limited, Level 19-22, East Tower, World Trade
Center, Echelon Square, Colombo 1. Respondent AND BETWEEN
Sri Lankan Airlines Limited, Level 19-22, East Tower, World Trade
Center, Echelon Square, Colombo 1. Respondent-Appellant Vs. P.

85 S.C.Appeal R.S.E. Corea, No. 343/14, Ranwala, Kegalle. Applicant-
o4 No. 91/2017  Respondent AND NOW BETWEEN Sri Lankan Airlines Limited,

Level 19-22, East Tower, World Trade Center, Echelon Square,
Colombo 1. (also of Bandaranaike International Airport,
Katunayake) Respondent-Appellant-Appellant Vs. P. R. S. E.
Corea, No. 343/14, Ranwala, Kegalle. Applicant-Respondent-
Respondent
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Jalathge Rathnawathy of Alugolla, Hewadeewala. Plaintiff Vs. 1.
Jayathge Leelawathy 2. Jayathge Somawathy 3. Jayathge
Dharmasena All of Alugolla, Hewadeewala. Defendants AND
Jalathge Rathnawathy of Alugolla, Hewadeewala. Plaintiff-

01/ Appellant Vs. 1. Jayathge Leelawathy 2. Jayathge Somawathy 3.

02/ SC/APPEAL/ Jayathge Dharmasena All of Alugolla, Hewadeewala. Defendant-

24 202/2016 Respondents NOW BETWEEN 2. Jayathge Somawathy 3.
Jayathge Dharmasena Both of Alugolla, Hewadeewala 2nd and 3rd
Defendant-Respondent-Appellants Vs. 1. Jalathge Rathnawathy of
Alugolla, Hewadeewala. Plaintiff-Appellant-Respondent 2.
Jayathge Leelawathy of Alugolla, Hewadeewala. 1st Defendant-
Respondent-Respondent

Sudath Sugeeshwara Bamunu- Arachchi, No.28/B, Napagoda,
Nittambuwa. Plaintiff Vs. Mahinda Dematagolla, No. 68/10,
Kimbulhenawatta, Nittambuwa. Defendant AND BETWEEN
Mahinda Dematagolla, No. 68/10, Kimbulhenawatta, Nittambuwa.
SC APPEAL  Defendant-Appellant Sudath Sugeeshwara Bamunu-Arachchi, No.
No. 80/2022  28/B, Napagoda, Nittambuwa. Plaintiff-Respondent AND NOW
BETWEEN Sudath Sugeeshwara Bamunu-Arachchi, No. 28/B,
Napagoda, Nittambuwa. Plaintiff-Respondent-Appellant Mahinda
Dematagolla, No. 68/10, Kimbulhenawatta, Nittambuwa.
Defendant-Appellant-Respondent

01/
02/
24

1. P. D. A. Panapitiya, No. 36/2, Kaduboda, Delgoda. 2. H. L. H.
Gayathri Hewawasam, No. 36/2, Kaduboda, Delgoda. Petitioners
Vs. 1. Mangala De Soyza Amarasekara, Chief Inspector of Police,
Officer in Charge, Police Station, Kosgoda. 2. Asela Premanath De
Silva, Inspector of Police, Officer in Charge, Crimes Division, Police
Station, Kosgoda. 3. Wickrama Dilan Indika De Silva, Police
Sergeant (9476), Police Station, Kosgoda. 4. U. M. Amarasiri,
Assistant Superintendent of Police |, Officer of Assistant
Superintendent of Police, Ambalangoda. 5. Y. L. Leelawansa,
SC/FR Senior Superintendent of Police, SSP’s Office, Elpitiya. 5A.
Application Mahesh Kumarasinghe, Superintendent of Police, SSP’s Office,
No. Elpitiya. 6. D. S. Wickramasinghe, Senior Superintendent of Police,
136/2022 Special Investigation Unit (SIU), Technical Junction, Colombo 10.
7. M. D. R. S. Daminda, Senior DIG Southern Province, Senior
DIG’s Office, Anagarika Dharmapala Mawatha, Matara. 7A. Ajith
Rohana, Senior DIG Southern Province, Senior DIG’s Office,
Anagarika Dharmapala Mawatha, Matara. 7B. Mr.S.C. Medawatta,
Senior DIG Southern Province, Senior DIG’s Office, Anagarika
Darmapala Mawatha, Matara. 8. C. D. Wickramarathne, Inspector
General of Police, Police Headquarters, Colombo 01. 9. Hon.
Attorney General, Attorney General’s Department, Colombo 12.
Respondents

31/
01/
24
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1. Sri Lanka Transport Board, Head Office, No. 200, Kirula Road,
Narahenpitiya, Colombo 05. 2. Inquiry Officer, Sri Lanka Transport

SO EIZEL Board, Kondavil (N), Jaffna. 3. Chairman Appeal Board, Sri Lanka
46/2019, .
Sill 47/2019 Transport Board, Kondavil, Jaffna Respondents-Appellants-
01/ 48/2019’ Appellants 1. A. Arunthavam, No. 112, Mill Road, Uklangulam,
24 ’ Vavuniya. 2. V. Tharsigan, Putthur East, Sorkathidal. 3. P.
49/2019 and . :
50/2019 Gajamugan, Egatiyan, Ka_raveffy East, Kgraveddy. 4. D. Noyal, 4th
Cross Street, Kurthar Kovil Veethy, Keeri Mannar. 5. P. Ranjan,
Kovinthapuram, Elavaalai. Applicants-Respondents-Respondents
1. Rev. E.H. Palitha Mission House, Liyanwala, Padukka. 1A. Rev.
Ranjan Karunaratne Maithri Christ Church, Preeman Mawatha,
Anuradhapura. 2. Raja Uswetakeiyawa No.10/1, Kotugodella
Street, Kandy. 3. Cyril Piyasena Wijayahewa No0.646/1 A,
Silli SC/APPEAL/ Henawatte Road, Gonawala, Kelaniya. 4. Dharmadasa Kumarage,
01/ 30/2022 No.306/47, Thalawathugoda Road, Madiwela, Kotte. 5. Munisami
24 Nesamani Danibar Mawatha, Hatton. The Trustees of Christian

Labour Brotherhood of No.39, YMBA Building, Bristol Street,
Colombo 01. Plaintiff-Respondents-Appellants Vs. Kurugamage
Kingsley Perera, No.10/1, Attidiya Road, Ratmalana. Defendant-
Appellant-Respondent

AND NOW BETWEEN 1. Nelundeniyalage Godwin Samarasinghe
Uraulla, Ambanpitiya. 3RD DEFENDANT-APPELLANT-
PETITIONER Vs. Soma Weerasinghe 1/64, Polgahawela Road,
Polgahawela. PLAINTIFF-RESPONDENT-RESPONDENT 1.
Nelundeniyalage Kamalawathie Kaduradeniya, Gepala Gedara. 2.
Nelundeniyalage Lesly Samarasinghe (deceased) Galigamuwa
Town, Ambanpitiya, Suwashakthigama. 3. Nelundeniyalage
Chandra Padmini Galigamuwa Town, Abanpitiya,

30/  SC/HCCA/ Suwashakthigama. 4. Nelundeniyalage Pushpa Padmini

01/ ' LA/No. Galigamuwa Town, Labugala, Dammala. 5. Nelundeniyalage

24  351/2022 Kusuma Weerasinghe Galigamuwa Town, Labugala, Dammala. 6.
Nelundeniyalage Amaris 853/3, Ambanpitiya, Uraulla. 4th, 5th and
8th to 11th DEFENDANT-APPELLANT-RESPONDENTS 1. Leela
Edirisinghe 1/64, Polgahawela Road, Polgahawela. 2. Karuna
Edirisinghe “Somi Kalum”, Egoda Kuleepitiya, Polgahawela. 6.
Nelundeniyalage Nandawathie Galigamuwa Town, Abanpitiya,
Suwashakthigama. 7. Nelundeniyalage Samarasinghe
Galigamuwa Town, Ambanpitiya. 1st, 2nd, 6th and 7th
DEFENDANT-RESPONDENT-RESPONDENTS
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SC/APPEAL/
225/2014

SC/APPEAL
NO:
172/2017

SC/APPEAL/
137/2019

S.C.(F.R)
Application
No:
171/2017

Mohamadu Abu Sali Son of Adapelegedara Mohamed Hasim
Lebbe, 25/2, Medillethanna, Ankumbura Medillethanna, Ankumbura
SC/APPEAL/225/2014 Vs. 1. Ummu Kaldun daughter of Mohomed
lllas, 139, Kurunagala Road, Galewala 2. M.I.M. Falulla 13,
Kalawewa Road, Galewela Defendants AND BETWEEN M.I.M.
Falulla 13, Kalawewa Road, Galewela 2nd Defendant-Appellant
Vs. Mohamadu Abu Sali Son of Adapelegedara Mohamed Hasim
Lebbe 25/2, Medillethanna, Ankumbura Plaintiff-Respondent
Ummu Kaldun Daughter of Mohomed lllas, 139, Kurunagala Road,
Galewala 1st Defendant-Respondent AND NOW BETWEEN
Mohamadu Abu Sali Son of Adapelegedara Mohamed Hasim
Lebbe, 25/2, Medillethanna, Ankumbura Plaintiff-Respondent-
Appellant Vs. 1. Ummu Kaldun Daughter of Mohomed lllas, 139,
Kurunagala Road, Galewala And now M.F.M. Younis Stores, 64/A,
6/2, Waththagama Road, Madawala 1st Defendant-Respondent-
Respondent M.I.M. Falulla 13, Kalawewa Road, Galewala 2nd
Defendant-Appellant-Respondent

Madara Mahaliyanage Bandusena, C/O Mr. M.K. Swarnapala
Yakdehiwatte, Nivitigala. Petitioner-Petitioner-Appellant Vs. 1. Don
Alfred Weerasekera (Deceased) 1A. Don Dharmadasa
Weerasekera, Yakdehiwatte, Labungederawatte, Nivitigala.
Plaintiff-Respondent-Respondent-Respondent AND 1.
Gonakoladeniya Gamage Pantis Appuhamy (Deceased) 1A.
Gonakoladeniya Gamage Gamini Premadasa (Deceased) 1B.
Gonakoladeniya Gamage, Udayajeewa Premadasa, Kala Bhumi,
Pathakada Road, Yakdehiwatte, ....

1. Thanippuli Achchige Seelawathie No. 127, Shantha Niwasa,
Halpita, Polgasowita 2. Polgahawattage Upali Sigera No. 92,
Kanatta Road, Nugegoda 3. Polgahawattage Swarna Sigera No.
92, Kanatta Road, Nugegoda 4. W.W.W.M. Shalika Prasadi No.
127, Shantha Niwasa, Halpita, Polgasowita 5. W.W.W.M. Sarika
Krishadi No. 127, Shantha Niwasa, Halpita, Polgasowita 6.
W.W.W.M. Chanaka No. 127, Shantha Niwasa, Halpita,
Polgasowita Defendant-Respondent-Petitioners Vs. Wijesekera
Weerawickrema Wickremasinghe Mudiyanselage Dharmapala
188/8, Pathiragoda Road, Navinna, Maharagama Plaintiff-
Appellant-Respondent

L. Saman Kumara, No. 04/3, Jaya Samarugama, Kandana.
Petitioner Vs. 1. Rathnakumara Collure, District Medical Officer,
District Hospital, Kandana. 2. U. L. Perera, Director, Colombo
Teaching Hospital, Ragama. 3. S. K. Gamage, Administrative
Officer, Medical Support Division, No. 357, Baddegama,
Wimalawansa Mawatha, Colombo 10. 4. D. M. C. K. Dissanayake,
Director (Control) 04. 5. J. M. W. Jayasundara Bandara, Director
General of Health Services. 4th to 5th Respondents all of; Ministry
of Health, Nutrition and Indigenous Medicine, “Sawsiripaya”, No.
385, Rev. Baddegama Wimalawansa Thero Mawatha, Colombo 10.
6. The Honourable Attorney General, Attorney General’s
Department, Colombo 12. Respondents

Copyright LankaLAW@2024 29



24/
01/
24

23/
01/
24

23/
01/
24

23/
01/
24

S.C. Appeal
(CHC) No.
84/2014

SC Appeal
No: 48/2021

SC APPEAL
127/2013

SC APPEAL
69/2020

Kanthi Fernando, No. 10, Wijesekara Place, Kalutara South.
Petitioner-Appellant Vs. W. Leo Fernando (Maddagedara) Estates
Company Limited, No. 01, Castle Terrace, Colombo 08.

1. Saffany Chandrasekera also known as Sappany Chandrasekera
2. Nalini Natasha Chandrasekera Both of No. 66B/19, Sri Maha
Vihara Road, Kalubowila, Dehiwala Carrying on business under the
name, style and firm of Cambridge Traders at No. 22E, Quarry
Road, Colombo 12. DEFENDANTS — APPELLANTS -
APPELLANTS vs. Indian Overseas Bank, having its Central Office
at No. 763 Anna salai, Madras (Chennai), India and having a
branch at No.139, Main Street, Pe????ah, Colombo 11.
PLAINTIFF — RESPONDENT — RESPONDENT

Nilanthi Anula de Silva, No. 152, 6th Cross Lane, Borupana Road,
Ratmalana. Presently at, No.21 A, Borupana Road, Ratmalana.
Plaintiff-Respondent- Appellant Vs. Weliketigedara Kemawathie,
No. 32/1, Gamini Lane, Ratmalana. 8th Defendant-Appellant-
Respondent 1. Hagodage Selpi, No0.34/6, Gamini Lane, Cashiya
Avenue, Ratmalana 1a. Urala Ralage Francis, No.34/7, 6th Cross
Street, Borupana Road, Ratmalana. 2. Hettiarachchige Carolina
Abeysekara (nee Pinto Jayawardene), No.18/3, Cashiya Mawatha,
Ratmalana. 3. Hettiarachchige Newlia Thilakawathie Pinto
Jayawardene, No.17, Cashiya Mawatha, Ratmalana. 4. Kuruppuge
Dona Rosolin, No.32, Gamini Lane, Ratmalana, (Deceased) 4a.
Mahapatiranage Gnanaratna, No. 127/B, Gammana Road,
Aluthgama, Bandaragama. 5. Mahapathirage Ariyapala, No.32/A,
Gamini Lane, Ratmalana. 6. S. Somawathie Jayaweera Bandara,
No. 199, Hill Street, Dehiwala. 7. Sinhara Sam Silva, No.20/6,
Gamini Lane, Ratmalana. 9. M.G.Hemawathi, No.67, St. Rita’s
Road, Ratmalana. 10. Sooriya Arachchige Simon Singho, No.
75/25, Walawwatte, Nawala, Rajagiriya. 10a. Sooriya Aracchige
Wimalaratne, No. 75/25, Walawwatte, Nawala, Rajagiriya. 11.
Elabadage Josi Nona, No.19/12, Gamini Lane, Ratmalana. 12.
A.S.Somadasa, No.19/2, Gamini Lane, Ratmalana. 13.
A.H.Piyasena No. 19/2, Gamini Lane, Ratmalana. 14. A.H.Sumith,
No.19/2, Gamini Lane, Ratmalana. 15. A.H.Lal, No.19/2, Gamini
Lane, Ratmalana. 16. S.Waidyatilake, No.17/7, Kashiya Avenue,
Ratmalana. 17. Kuruppage Don Hendri Appuhami Defendants-
Respondents-Respondents

Saraswathie Duraisamy, No. 22, Approach Road, Fruit Hill, Hatton.
Plaintiff-Respondent-Petitioner S. Manickarasa, No. 47/8, Walls
Lane, Mutual, Colombo 15. Defendant-Appellant-Respondent
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SC APPEAL
NO.
166/2012

SC (CHC)
APPEAL
46/2017

SC (CHC)
Appeal No:
48/17

Bandaragama Pradeshiya Sabhawa, Bandaragama
INTERVENIENT PETITIONER-APPELLANT. VS (1) Chitra
Weerakkoon No. 10, Swarnadisi Pedesa, Koswatte, Nawala. (2)
D.M.W. Kannangara No.12, Waragodawatte, Waragoda, Kelaniya.
PETITIONER-RESPONDENT-RESPONDENTS. (1) Hon. Jeewan
Kumaratunga Minister of Lands, Ministry of Lands ‘Govijana
Mandiraya’, No. 80/05, Rajamalwatte Road, Battaramulla. (1A)
Hon. M.K.A.D.S. Gunawardene, Minister of Lands “Mihikatha
Medura” , Land Secretariat No. 1200/6, Rajamalwatta Avenue
Battaramulla. (1B) Hon. T.B. Ekanayake Minister of Lands and
Land Development, “Mihikatha Medura”, Land Secretariat, No.
1200/6, Rajamalwatta Avenue Battaramulla. (1C) Hon. John
Amarathunga Minister of Lands and Land Development, “Mihikatha
Medura”, Land Secretariat, No. 1200/6, Rajamalwatta Avenue,
Battaramulla. (2) Divisional Secretary Bandaragama Divisional
Secretariat, Bandaragama. (3) Secretary Ministry of Lands,
“Mihikatha Medura” , Land Secretariat, No. 1200/6, Rajamalwatta
Avenue, Battaramulla. RESPONDENT-RESPONDENT-
RESPONDENTS

M.J.N.J. Fernando No. 290, Thoduwawa North, Thoduwawa.
Carrying on registered business under the name, Style and firm of
Deshan International Imports And Exports. Defendant-Appellant
Vs. Freight Links International ( Private) Limited Level 07, Access
Towers 278, Union Place, Colombo 02. Plaintiff- Respondent

Kalutota Investment and Leasing Limited, No. 49, Hudson Road,
Colombo 03. Presently at, No. 562/16, Nawala Road, Rajagiriya.
Plaintiff Vs. 1. Loku Galappaththige Susantha, No. 77/5, Ranmal
Place, Hewagama, Kaduwela. 2. Ariyawathi Galappaththi, No.
77/5, Ranmal Place, Hewagama, Kaduwela. AND NOW BETWEEN
1. Loku Galappaththige Susantha, No. 77/5, Ranmal Place,
Hewagama, Kaduwela. 2. Ariyawathi Galappaththi, No. 77/5,
Ranmal Place, Hewagama, Kaduwela. Defendants-Appellants Vs.
Kalutota Investment and Leasing Limited, No. 49, Hudson Road,
Colombo 03. Presently at, No. 562/16, Nawala Road, Rajagiriya.
Plaintiff-Respondent
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SC FR
Application
No.
221/2021,
SC FR
Application
No.
225/2021,
SC FR
Application
No.
228/2021

SC CHC

Appeal 06/13

1. Hirunika Eranjali Premachandra 507/A/18 Privilege Homes,
Maharagama Road, Arangala, Hokandara North. PETITIONER Vs.
1. A. Hon. Attorney General, Attorney General’s Department,
Colombo 12. 1. B. Hon. Attorney General, Attorney General’s
Department, Colombo 12. 1. C. (Former) President Gotabaya
Rajapaksa 26A Pengiriwatta Road, Mirihana. and also at 308,
Malalasekara Mawatha, Colombo 07. 2. Arumadura Lawrence
Romelo Duminda Silva, 40/8, Perera Mawatha, Pelawatta,
Battaramulla. 3. Hon. M. U. M. Ali Sabry PC, Minister of Justice,
Ministry of Justice, Superior Courts Complex, Colombo 12. 3. A.
Hon. Dr. Wijeyadasa Rajapakshe, Minister of Justice, Ministry of
Justice, Superior Courts Complex, Colombo 12. 4. Saliya Pieris
PC, President, Bar Association of Sr Lanka, No. 153, Mihindu
Mawatha, Colombo 12. RESPONDENTS 1. Sumana
Premachandra A1/ F12/ U6, Treasure Trove, Dr. N. M. Perera
Mawatha, Colombo 08. PETITIONER Vs. 1. Hon. Attorney
General, Attorney General’s Department, Colombo 12. 1. A.
(Former) President Gotabaya Rajapaksa 26A Pengiriwatta Road,
Mirihana. 2. Arumadura Lawrence Romelo Duminda Silva, 40/8,
Perera Mawatha, Pelawatta, Battaramulla. 3. Hon. M. U. M. Alli
Sabry PC, Minister of Justice, Ministry of Justice, Superior Courts
Complex, Colombo 12. 3. A. Hon. Dr. Wijeyadasa Rajapakshe,
Minister of Justice, Ministry of Justice, Superior Courts Complex,
Colombo 12. 4. Saliya Pieris PC, President, Bar Association of Sr
Lanka, No. 153, Mihindu Mawatha, Colombo 12. 5. Rajeev
Amarasuriya Secretary, Bar Association of Sri Lanka, No. 153,
Mihindu Mawatha, Colombo 12. RESPONDENTS 1. H. Ghazali
Hussain Attorney-at-Law No. 30, Jayah Road, Colomnbo 04.
PETITIONER Vs. 1. A. Hon. Attorney General, Attorney General’s
Department, Colombo 12. 1. B. Hon. Attorney General, Attorney
General’s Department, Colombo 12. 2. C. (Former) President
Gotabaya Rajapaksa 26A Pengiriwatta Road, Mirihana. and also at
308, Malalasekara Mawatha, Colombo 07. 2. H. M. T. N.
Upuldeniya Commissioner General of Prisons, Prison
Headquarters, No. 150, Baseline Road, Colombo 09. 3. Hon. M. U.
M. Ali Sabry PC, Minister of Justice, Ministry of Justice, Superior
Courts Complex, Colombo 12. 4. Arumadura Lawrence Romelo
Duminda Silva, 40/8, Perera Mawatha, Pelawatta, Battaramulla. 5.
A. Saliya Pieris PC, President, Bar Association of Sr Lanka, No.
153, Mihindu Mawatha, Colombo 12. 5. B. Rajeev Amarasuriya
Secretary, Bar Association of Sri Lanka, No. 153, Mihindu
Mawatha, Colombo 12. 5. C. Isuru Balapatabendi Secretary, Bar
Association of Sri Lanka, No. 153, Mihindu Mawatha, Colombo 12.
6. Hon. Dr. Wijeyadasa Rajapaksa Minister of Justice Minister of
Justice, Prison Affairs and Constitutional Reforms, Superior Courts
Complex, Colombo 12. RESPONDENTS

Farzana Clearing Agencies (Private) Ltd. No. F75, People’s Park
Complex Gas Works Street Colombo 11. Defendant-Respondent-
Appellant Vs. Kala Traders (Private) Ltd. No. 151, Dam Street
Colombo 12. Plaintiff-Petitioner-Respondent
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SC APPEAL
75/2014

SC(HC)C.A.
L.A.NO.
367/16

1. Weerathunga Arachchige Samuel de Costa (Deceased) 1A.
Weerathunga Arachchige Hema de Costa 2. Weerathunga
Arachchige Albert de Costa 3. Weerathunga Arachchige Hema de
Costa 4. Weerathunga Arachchige Violet de Costa 5. Weerathunga
Arachchige Prema de Costa All of No. 31/2, Anderson Road,
Kohuwala. Plaintiffs Vs. Polwattage Bandusena Gomez of No.
19/3, Srigal Mawatha, Kohuwala, Nugegoda. Defendant AND
BETWEEN Polwattage Bandusena Gomez of No. 19/3, Srigal
Mawatha, Kohuwala, Nugegoda. Defendant-Appellant Vs. 1.
Weerathunga Arachchige Samuel de Costa (Deceased) 1A.
Weerathunga Arachchige Hema de Costa 2. Weerathunga
Arachchige Albert de Costa (Deceased) 3. Weerathunga
Arachchige Hema de Costa 4. Weerathunga Arachchige Violet de
Costa 5. Weerathunga Arachchige Prema de Costa All of No. 31/2,
Anderson Road, Kohuwala. Plaintiff-Respondents AND NOW
BETWEEN Polwattage Bandusena Gomez of No. 19/3, Srigal
Mawatha, Kohuwala, Nugegoda. Defendant-Appellant-Appellant
Vs. 1. Weerathunga Arachchige Samuel de Costa (Deceased) 1A.
Weerathunga Arachchige Hema de Costa 2. Weerathunga
Arachchige Albert de Costa (Deceased) 3. Weerathunga
Arachchige Hema de Costa 4. Weerathunga Arachchige Violet de
Costa (Deceased) 5. Weerathunga Arachchige Prema de Costa All
of No. 31/2, Anderson Road, Kohuwala. Plaintiff-Respondent-
Respondents

In the matter of an appeal for leave to Appeal to the Supreme Court
under Section 54 of the Act No. 54 of 2006 1.Yoganathan
Ranjithkumar 2.Wife Venitta 3.Selvarani widow of Sinnatty Christo
All of Maatha Kovilady, Point Pedro Road, Kopay South, Kopay
PLAINTIFFS — APPELLANTS - PETITIONERS Vs. 1. Kidinan
Rajah (deceased) 2. Wife Amalaranjini 3. Mary Vijitha daughter of
Sinnathurai All of Semmankundu, Matha Kovil Lane, Kopay South,
Kopay DEFENDANTS — RESPONDENTS - RESPONDENTS
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50/2021

1. D. Wathsala Subhashini De Silva 78/E, Gangarama Road,
Urawatte, Ambalangoda. 2. Menuwara Gedara Viheli Sehansa
Devhari Samarathunga 78/E, Gangarama Road, Urawatte,
Ambalangoda. PETITIONERS Vs. 1. Hasitha Kesara Wettimuni
Former Principal of Dharmasoka College, C/O, Principal,
Dharmasoka College, Ambalangoda. 1A. Sanuja Jayawickrama
Principal, Dharmasoka College, Ambalangoda. 2. B. Anthony
Secretary, Interview Board, C/o Principal, Dharmasoka College,
Ambalangoda. 3. T.M. Dayaratne Member, Interview Board, C/o
Principal, Dharmasoka College, Ambalangoda. 4. L.N. Madhavi
Dedunu Member, Interview Board, C/o Principal, Dharmasoka
College, Ambalangoda. 5. N. Channa Jayampathi Member,
Interview Board, C/o Principal, Dharmasoka College,
Ambalangoda. 6. Gamini Jayawardene Chairman, Appeals and
Objections Investigation Board, Principal, Mahinda College, Galle.
7. Rekha Malawaraarachchi Secretary, Appeals and Objections
Investigation Board, C/o, Principal, Dharmasoka College,
Ambalangoda. 8. J.P.R. Malkanthi Member, Appeals and
Objections Investigation Board, C/o, Principal, Dharmasoka
College, Ambalangoda. 9. S.A.B.L.S. Arachchi Member, Appeals
and Objections Investigation Board, C/o, Principal, Dharmasoka
College, Ambalangoda. 10. Rasika Prabhoda Hendahewa Member,
4. L.N. Madhavi Dedunu Member, Interview Board, C/o Principal,
Dharmasoka College, Ambalangoda. 5. N. Channa Jayampathi
Member, Interview Board, C/o Principal, Dharmasoka College,
Ambalangoda. 6. Gamini Jayawardene Chairman, Appeals and
Objections Investigation Board, Principal, Mahinda College, Galle.
7. Rekha Malawaraarachchi Secretary, Appeals and Objections
Investigation Board, C/o, Principal, Dharmasoka College,
Ambalangoda. 8. J.P.R. Malkanthi Member, Appeals and
Objections Investigation Board, C/o, Principal, Dharmasoka
College, Ambalangoda. 9. S.A.B.L.S. Arachchi Member, Appeals
and Objections Investigation Board, C/o, Principal, Dharmasoka
College, Ambalangoda. 10. Rasika Prabhoda Hendahewa Member,
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1

IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

SC Appeal 03/2019

SC SPL LA 234/2018

CA (PHC) 140/2014

HC Badulla: REV 49/2014
MC Bandarawela No. 72522L

With

SC Appeal 03A/2019
SC Appeal 03B/2019
SC Appeal 03C/2019

In the matter of an Appeal to the Supreme Court under
the Constitution of the Democratic Socialist Republic of
Sri Lanka.

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant

Vs,

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent
And

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent-Petitioner

Vs,

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant-Respondent

The Hon. Attorney General
Attorney General’s Department,
Colombo 12.

Respondent
And

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent-Petitioner-Appellant




SC SPL LA 235/2018

CA (PHC) 151/2014

HC Badulla: REV 50/2014
MC Bandarawela No. 90311L

Vs,

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant-Respondent-Respondent

The Hon. Attorney General
Attorney General’s Department,
Colombo 12.
Respondent-Respondent

And now between

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent-Petitioner-Appellant-Appellant

Vs,

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant-Respondent-Respondent-Respondent

The Hon. Attorney General
Attorney General’s Department,
Colombo 12.
Respondent-Respondent-Respondent

SC Appeal 03A/2019

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant
Vs,

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent



And

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent-Petitioner

Vs,

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant-Respondent

The Hon. Attorney General
Attorney General’s Department,
Colombo 12.

Respondent

And

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent-Petitioner-Appellant

Vs,

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant-Respondent-Respondent

The Hon. Attorney General
Attorney General’s Department,
Colombo 12.
Respondent-Respondent




SC SPL LA 236/2018

CA (PHC) 152/2014

HC Badulla: REV 51/2014
MC Bandarawela No. 90690L

And now between

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent-Petitioner-Appellant-Appellant

Vs,

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant-Respondent-Respondent-Respondent

The Hon. Attorney General
Attorney General’s Department,
Colombo 12.
Respondent-Respondent-Respondent

SC Appeal 03B/2019

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant
Vs,
Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent

And

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent-Petitioner




Vs,

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant-Respondent

The Hon. Attorney General
Attorney General’s Department,
Colombo 12.

Respondent

And

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent-Petitioner-Appellant

Vs,

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant-Respondent-Respondent

The Hon. Attorney General
Attorney General’s Department,
Colombo 12.
Respondent-Respondent

And now between

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent-Petitioner-Appellant-Appellant




Vs,

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant-Respondent-Respondent-Respondent

The Hon. Attorney General
Attorney General’s Department,

Colombo 12.
Respondent-Respondent-Respondent
SC Appeal 03C/2019
SC SPL LA 237/2018
CA (PHC) 153/2014 Assistant Commissioner of Labour
HC Badulla: REV 52/2014 District Labour Office, Haputhale
MC Bandarawela No. 90754L Complainant
Vs,

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent
And
Stitches Private Limited,

Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent-Petitioner

Vs,

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant-Respondent

The Hon. Attorney General
Attorney General’s Department,
Colombo 12.



Respondent
And

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent-Petitioner-Appellan

Vs,

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant-Respondent-Respondent

The Hon. Attorney General
Attorney General’s Department,
Colombo 12.
Respondent-Respondent

And now between

Stitches Private Limited,
Kahagallawaththa, Udawelakotuwa, Diyathalawa

Respondent-Petitioner-Appellant-Appellant

Vs,

Assistant Commissioner of Labour
District Labour Office, Haputhale

Complainant-Respondent-Respondent-Respondent

The Hon. Attorney General
Attorney General’s Department,
Colombo 12.
Respondent-Respondent-Respondent




Before: Justice Vijith K. Malalgoda, PC
Justice A.H.M.D. Nawaz,
Justice Achala Wengappuli,

Counsel: Upul Jayasuriya, PC with P. Radhakrishnan for the Respondent-Petitioner-Appellant-

Petitioner

Suranga Wimalasena, DSG for the Complainant-Respondent-Respondent-Respondent

and Respondent-Respondent-Respondent

Argued on: 03.10.2023
Decided on: 12.03.2024

Vijith K. Malalgoda PCJ

The Complainant-Respondent-Respondent-Respondent (hereinafter referred to as the ‘Complainant-
Respondent’) filed four separate certificates in the Magistrate’s Court of Bandarawela under section
38 (2) of the Employees’ Provident Fund Act No 15 of 1958 (as amended) against Stitches Private
Limited’ the Respondent-Petitioner-Appellant-Petitioner (hereinafter referred to as the ‘Petitioner’)
for the recovery of Employees’ Provident Fund dues for four separate periods referred to in those

certificates.

A representative of the Petitioner Company, K.M. Samarakoon had appeared on notice along with
Director Board Member Rajarathnam Vinodan and accepted the responsibility to pay the Employees’

Provident Fund contribution due in all four cases in instalments. (Journal Entry dated 03.04.2007)

In case No. 72522 Magistrate’s Court, Bandarawela which is presently in appeal before this court
bearing No. 03/2019, Rs. 24,57,414.90 was due as EPF arrears and accordingly sum of Rupees
200,000/- had been paid by the Petitioner up to 02.10.2007. Similarly, part payments were also made
in the other three cases as well. The learned President’s Counsel who represented the Petitioner in

all four cases and the Counsel for the Complainant-Respondent before this Court had agreed to abide



by the decision in SC Appeal 03/2019, and made submissions in the said case. | will only refer to the

matters that were reflected in the arguments in the instant judgment.

As revealed before us, the Petitioner had neither made any payment nor had appeared before the
court through its representative since 02.10.2007. The Court noticed the directors of the Petitioner
to appear before the Magistrate’s Court of Bandarawela. Later on, an application was made on behalf
of one of the directors, Anthony Ruwan Sanjeewa, the Court discharged the said party from the
proceedings considering that he is no longer a director of the Petitioner. After a long lapse, on
24.06.2014 the other Director Rajarathnam Vinodan appeared before the Magistrate’s Court of
Bandarawela and moved time to make payment. When the case was called on 05.08.2014, the Court
made an order to pay all dues within a period of one year (Journal Entry dated 05.08.2014) and the
matter was to be called on 30.09.2014.

However as revealed from journal entries, it appears that the party noticed had neither appeared
before the Court nor paid any money as agreed before the Court. On 14.10.2014 Court issued a
warrant on the party noticed and the warrant was re-called on 2014.11.17 when the said party was

produced before the Magistrate’s Court by the prison authorities.

In the meantime, four applications were filed before the Provincial High Court of the Uva Province
holden in Badulla invoking the revisionary jurisdiction of the said Court challenging the orders made
by the learned Magistrate Bandarawela in the four connected matters including Magistrate’s Court,

Bandarawela Case No. 72522.

When invoking the revisionary jurisdiction of the Provincial High Court of Uva Province the Petitioner
took up the position that under the provisions of the Employees’ Provident Fund Act No 15 of 1958
(as amended), the Commissioner of Labour is not empowered to file a certificate in the Magistrate’s
Court under section 38 (2) of the Act in the 1%t instance without having first proceeded under sections
17 and 38 (1) of the Act. The Petitioner sought interim relief preventing the Magistrate from
proceeding with the cases filed before the Magistrate’s Court, which was initially granted but was

later revoked with the dismissal of the revision applications filed before the said Court.

The Petitioner challenged the said decisions of the Provincial High Court of Uva holden in Badulla

before the Court of Appeal, but the said applications were dismissed by the Court of Appeal.



10

The instant applications seeking special leave were filed challenging the decisions of the Court of
Appeal and this Court having considered the applications filed, had granted special leave on the

following questions of law.

1. Did the Court of Appeal err in law in holding that directors of a defaulting company are liable
under section 38 (2) of the Employees’ Provident Fund Act No 15 of 1958 (as amended)?

2. Did the Court of Appeal err in law penalizing the directors for the improper exercise of
discretion by the Commissioner?

3. At what state, the directors of a company will become liable for the nonpayment of the
Employees’ Provident Fund by a company, of which they are directors under the Employees

Provident Act No. 15 of 1958 as amended..?

When placing material before this Court the learned President’s Counsel for the Petitioner developed
an argument on two main issues. Firstly, the Petitioner heavily relied on the decision in the case of K
A Dayawathie Vs D S Edirisinghe' and argued that the Commissioner of Labour cannot institute an
action in the Magistrate’s Court in the very first instance according to the provisions of the Employees’
Provident Fund Act, (as amended) whilst challenging the ambit of discretionary powers vested with

the Commissioner of Labour in deciding as to how he is going to recover EPF dues under the Act.

Secondly, the learned President’s Counsel argued that the learned Magistrate did not have the
jurisdictions under section 38 (2) to substitute the directors in place of the defaulting company named

in the certificate filed under section 38 (2) of the Act.

There are 3 sections under which default contribution could be recovered under the Employee’s

Provident Fund Act; namely sec 17, 38(1) and 38(2),

Sec 17 - Any moneys due to the Fund shall be recoverable, as a debt due to the State, by an
action in which proceedings may be taken by way of summary procedure. The provisions of
the Civil Procedure Code relating to actions of which the procedure is summary shall apply to

an action under this section

Sec 38(1) - Where an employer makes default in the payment of any sum which he is liable to

pay under this Act and the Commissioner is of opinion that recovery under section 17 of the Act

1[s.C. (FR) No. 241/2008; S.C.M. 01.6.2009]
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is impracticable or inexpedient, he may issue a certificate to the District Court and
..................... the court shall thereupon direct a writ of execution to issue to the Fiscal
authorising and requiring him to seize and sell all the property, movable and immovable, of the
defaulting employer, or such part thereof as he may deem necessary for the recovery of the
amount so due, and the provisions of sections 226 to 297 of the Civil Procedure Code shall,

mutatis mutandis, apply to such seizure and sale.

Sec 38(2) -Where an employer makes default in the payment of any sum which he is liable to
pay under this Act and the Commissioner is of opinion that it is impracticable or inexpedient to
recover that sum under section 17 or under subsection (1) of this section or where the full
amount due has not been recovered by seizure and sale, then, he may issue a certificate
containing particulars of the sum so due and the name and place of residence of the defaulting
employer, to the Magistrate having jurisdiction, which the sum shall be deemed to be a fine

imposed by a sentence of the magistrate.( Emphasis added)

When considering the procedures identified under the Act to recover dues from the defaulting
employers, it appears that the three procedures referred to are distinct remedies available to the

Commissioner.

When the recovery procedure is initiated under Section 38(2), the sum due from a defaulting
employer is considered a fine, and the failure to pay the fine results in imprisonment in accordance
with Section 291 of the Criminal Procedure Code Act. The procedure provided in Section 38 (2) differs
from the procedures prescribed in Sections 17(1) and 38(1) as the procedure prescribed in Section

38(2) is deterrent and speedy because of the punishment with imprisonment to the defaulters.

However, when looking at the ambit of the discretion available for the Commissioner of Labour in
deciding the procedure available for recovering EPF dues under the said provisions, there appears to
have been deference of opinion taken by Appellate Courts. One being the dicta of Thilakawardene J.

in Dayawathie’s case.?

The above three procedures are not alternative procedures for recovery. The legislature very
clearly has sets out the scheme step by step as to how the Commissioner becomes entitled to

use the procedures set out in Section 38(2) of the said Act. The 3rd Respondent has no

2 Ibid.
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jurisdiction or power under the said statute to file a certificate in the Magistrates Court in terms
of Section 38(2) of the EPF Act without first proceeding under Section 17 and thereafter under
Section 38(1) of the said Act. [pg 8]

On the other side, there are several cases where the weight of authority of the Supreme Court is
clearly in favour of giving the Commissioner of Labour discretion on the procedure to be followed in

between sections 17, 38(1), and 38(2) of the Act.

In Jewelarts Limited v. The Land Acquiring Officer and others® Sriskandarajah J. held that the
Commissioner of Labour has discretion in deciding between the procedures set out in sections 17,
38(1) and 38(2) of the Act. Similarly in Messrs Narthupana Tea & Rubber Co Ltd v. The Commissioner
of Labour® Wimalaratne J. and Colin Thome J. held that there is no necessity for the Commissioner
to have first resorted to the other two remedies provided in sections 17 and 38(1) before he instituted

the proceedings in the Magistrates Court.

In Dayawathie’s case, the Supreme Court did not consider the provisions in section 38(4) of the Act
which states that the provisions of that section shall have effect notwithstanding anything in section
17 of the Act. Sub-section 4 to Section 38 was introduced by Act No. 24 of 1971. In amending section
38, as referred to above the legislature quite clearly states that the new section takes effect

notwithstanding the provisions in section 17.

When looking at sections 17,38 (1), 38(2) and section 38(4), it is quite clear that there is no necessity
at all for the Commissioner General of Labour to resort to Section 17 of the Act before filing a
certificate under Section 38(2) of the EPF Act. The said provisions are very clear, and it is for the
Commissioner to form an opinion that it is impracticable or inexpedient to recover the sums due
under Section 17 or Section 38(1) of the EPF Act. It is not for the defaulter to decide the required
statutory provisions under which the Commissioner is expected to proceed and recover the amount

in default.

3 [C.A./Writ/App/No0.1126/2004; C.A.M. of 28.01.2009]
4[SC Appeal 510/74; S.C.M. 13.03.1978]
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In Chinthananda v. Assistant Commissioner of Labour,®> the Commissioner of Labour filed a certificate
in terms of Section 38(2) of the Act in the additional Magistrate Court of Matara for recovery of EPF
dues. After an inquiry, the Magistrate ordered that the sum due is deemed to be a fine imposed on
the employer. An appeal has been made to the Provincial High Court of the Southern Province, inter
alia, on the ground that the certificate had been filed under Section 38(2) without initially resorting
to Section 17 and Section 38(1). In this case, the High Court agreed with the decision of the Court of
Appeal in Agro Trading Lanka (Pvt) Ltd® with regard to the option available to the Commissioner for
recovery of EPF dues. In the Chinthananda case, while delivering the judgment, the High Court
observed that “.....the decision in the Dayawathi case is not binding and decisions in Narthupana and

Agro Trading Lanka (Pvt) Ltd provide binding precedence on the issue.”’

Special leave was sought from the Supreme Court against the decision of the High Court on the basis
that the High Court had erred in law by concluding that it was unnecessary for the Commissioner to
resort to Sections 17 and 38(1) before invoking the jurisdiction of the Magistrate Court in terms of
Section 38(2). The Petition of the Employer further stated that the High Court had erred in law by not
taking cognizance of the law set out in Dayawathi’s case. However, Tllakawardane J. [with Sripavan J.
(as he then was) and Ekanayake J. agreeing] refused special leave to appeal. 8 This refusal of special
leave to appeal itself can be regarded as a decision which affirmed the discretionary power of the
commissioner of labour as per People’s Bank vs Kasthuriarachchi® which expressed the view that the

refusal of leave itself is a decision.

A related question that would be raised in this situation is whether there is a need for the
Commissioner of labour to ascertain the practicability of recovering the alleged dues under Section
38(1) of the EPF Act before acting under Section 38(2). The EPF Act gives the option to the
Commissioner to decide whether it is impracticable or inexpedient to recover the defaulting EPF dues
under sec 17 or sec 38(1). However, the provisions do not clearly state whether the opinion should

be a well-founded opinion or an opinion based on assumption.1°

5S.CSpl.L.A No. 277/2012.

6 C.A.(Rev) No 1/2010

7 High Court Appeal No. 188/2008 (Matara).

8 SC (Special) I.LA. 277/2012; S.C.M. of 04.04.2013

92011 BLR 62.

10 A Reflection on the Recovery Procedure of Contributions to Employees’ Provident Fund and Employees’ Trust Fund- A.
Sarweswaran -pg 3
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In answering an identical issue raised in the Court of Appeal,!! Anil Gooneratne J. held that;

We find that on a perusal of the above provisions that there is no necessity at all for the
Commissioner General of Labour to resort to Section 17 of the Act prior to filing a certificate
under Section 38(2) of the Statute. The above provisions are very clear and it is for the
Commissioner to form an opinion that it is impracticable or inexpedient to recover the sums

due under Section 17 or under Section 38(1) of the Employees' Provident Fund Ac.

In Yahala Kelle Estates Company (Pvt) Ltd case, *?Gooneratne, J. commented on the EPF Act as “This
is a piece of social legislation enacted to grant superannuation benefits for employees, and not a
statute enacted to delay the process and defeat the intention of the legislature.” Therefore, Courts
should not interfere with the formation of the opinion of the Commissioner unless the Commissioner

has formed the opinion with malafides or ulterior motives. 3

The certificate filed before the learned Magistrate was issued under the name of the body corporate.
Since in this case ‘employer named in the certificate’ was only the Stitches Pvt Ltd and not the
directors, the question arises as to who is liable for the failure of the company to act in accordance
with the EPF Act and if the liability could be imposed upon directors at what stage would the directors’

become liable.
Sec 10 of the EPF Act states as follows;

an employee to whom this Act applies shall, in respect of each month during which he works
in a covered employment, be liable to pay to the Fund a contribution of an amount equal to

eight per centum of his total earnings from that employment during that month.
Sec 40 of the EPF Act states as follows;
Where an offence under this Act is committed by a body of persons, then—
(a) if that body of persons is a body corporate, every director and officer of that body corporate,

(b) if that body of persons is a firm, every partner of that firm, and

11 CA. 234/2013 (Writ) C.A.M. of 13/12/2013

12 CA. 234/2013 (Writ) C.A.M. of 13/12/2013

13 A Reflection on the Recovery Procedure of Contributions to Employees’ Provident Fund and Employees’ Trust Fund (n
10).
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(c) if that body of persons is a trade union, every officer of that trade union shall be deemed to
be guilty of that offence: Provided that a director or an officer of such body corporate, or a
partner of such firm or an officer of such trade union, shall not be deemed to be guilty of such
offence if he proves that such offence was committed without his knowledge or that he

exercised all due diligence to prevent the commission of such offence.

The definition of the ‘Employer’ in terms of Section 47 of the Act reads as, “Any person who employs
or on whose behalf any other person employs any workman and includes a body of employers

(whether such body is a firm, company, corporation or trade Union)

The offences under the said EPF Act are contained in Sec 34 of the Act and the punishment for the

offence can be found in Sec 37.
Section 34: Any person who—

(a) contravenes any provision of this Act or of any regulation made thereunder;

(b) furnishes, for the purposes of this Act, any information which is, or any document the
contents of which are, or any part of the contents of which is, to his knowledge untrue or
incorrect;

(c) wilfully delays or obstructs the Commissioner or any other officer in the exercise of his
powers under section 32; or

(d) contravenes any direction made by the Commissioner in the exercise of his powers under

section 27,
shall be guilty of an offence under this Act
Section 37:

Every person who is guilty of an offence under this Act shall be liable, on conviction after
summary trial before a Magistrate, to a fine not exceeding one thousand rupees or to
imprisonment of either description for a term not exceeding six months or to both such fine
and imprisonment, and shall, in addition, be liable to a fine not exceeding fifty rupees for each

day on which the offence is continued after conviction.
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It is important to consider the rules of interpretation in determining whether petitioners are liable,
gua directors of the offending company, to be summoned before a court in proceedings under section
38 (2) of the Act and sentenced to pay the sum in default by way of fine and serve a term of

imprisonment in lieu, if the fine remains unpaid.

The precise meaning of a provision can only be ascertained when the Statute is studied in its entirety
and not parts of the same in isolation. Therefore, to determine the purpose of the legislature, it is
necessary to have regard to the Act as a whole and not to focus attention on a single provision to the
exclusion of all others. In Brett v Brett** Sir John Nicholl stated that ‘to arrive at the true meaning of
any particular phrase in a statute, that particular phrase is not to be viewed detached from its context

in the statute: it is to be viewed in connection with its whole context.’

The preamble to EPF Act states that "An act to establish provident fund for the benefit of certain
classes of employees and to provide for matters connected therewith or incidental thereto.” However,
if the court were to hold directors of a body corporate do not fall within the ambit of the employer in
Section 38(2) of the EPF Act, then the establishment of the provident fund would be redundant.

Further, such an interpretation, would defeat the purpose of the Act and lead to absurdity.

In Ranasinghe and another v. The Commissioner of Labour and others® Sisira De Abrew J. noted

that:

If the employer is a body corporate and if it does not comply with section 38(2) of the EPF Act,
how is the Magistrate going to implement the default sentence. In short, the question that
must be considered is: if the employer is a body corporate and the amount ordered by way of
a fine is not paid, who is going to be sent to jail. Obviously, the Magistrate cannot send the
body corporate to jail. If the contention that the directors of a body corporate cannot be sent
to jail as they have not committed an offence is accepted, then the amount set out in the
certificate cannot be recovered. Was this the intention of the legislature when it enacted
Section 38(2) of the EPF Act? Should Courts interpret Statute to frustrate the intention of the

legislature and the purpose of the Statute? The answer is clearly no.

14162 ER 456.
15 [CA(PHC) 69/2009; C.A.M. 27.01.2011]
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In Colombo Apothecaries Ltd. and others v. Commissioner of Labour'® Ranaraja J. held that,

A default in making payments due as EPF contributions, makes the 'employer’ at the relevant
time, liable for contravening the provisions of section 10 of the Act. As an alternative to
prosecution for such an offence under section 41 of the Act or civil proceedings under section
17 of the Act, the Commissioner is empowered to institute proceedings against the defaulting
employer for the recovery of contributions due under the provisions of section 38 (2). The
petitioners are thus liable, qua directors of the offending company, to be summoned before
court in proceedings under section 38 (2) of the Act and sentenced to pay the sum in default by

way of fine and serve a term of imprisonment in lieu, if the fine remains unpaid.

A statute is a communication between the parliament and the public and therefore it is very
important to identify the context even when the words are clear because there could be issues in
delivering the message. As statutory law is never enacted in a vacuum, when construing a legislations,
courts are entitled to consider the legal, social, economic aspects of the society in which the legislation
operates.

The historical setting of passing this Act can be traced back to the social and political changes that
took place in the country after gaining independence from the British colonial rule in 1948. One of the
major changes that occurred during that time was the emergence of strong labour movements that
demanded better working conditions, social security and economic democracy for the workers. These
labour movements were led by trade unions, political parties and progressive intellectuals who

advocated for a welfare state and a mixed economy

The EPF Act was introduced by T. B. llangaratne, who was the Minister of Labour and Social Services
who was also a prominent trade unionist who championed the cause of the working class. The Act
was passed by the Parliament on 15 April 1958 and came into effect on 1 June 1958. The Minister

III

noted in his speech while presenting the Bill “the scheme has been conceived primarily as a means of
providing retirement benefits to the employees at the time when due to advanced age, they are unable

to work.”V’

167(1998) 3 Sri LL.R. 320 at 330]
17 60th Anniversary Commemorative Volume of the Central Bank of Sri Lanka: 1950 — 2010 < www.cbsl.gov.lk > accessed
23 October 2023


https://www.cbsl.gov.lk/sites/default/files/cbslweb_documents/laws/acts/en/epf_act.pdf
https://www.cbsl.gov.lk/sites/default/files/cbslweb_documents/laws/acts/en/epf_act.pdf
https://www.cbsl.gov.lk/sites/default/files/cbslweb_documents/laws/acts/en/epf_act.pdf
https://en.wikipedia.org/wiki/Employees%27_Trust_Fund
https://en.wikipedia.org/wiki/Employees%27_Trust_Fund

18

As correctly points out by Prof. Sarveswaran in his article, ‘A Reflection on the Recovery Procedure of
Contributions to Employees’ Provident Fund and Employees’ Trust Fund’ sometimes, the employers
who fail to make contribution to the EPF Fund may prefer to be imprisoned rather than attempting
to make the contributions to the Funds whereas the employees will prefer recovery of their dues

under the Fund to the imprisonment of their employers.

Moreover the imprisonment of employers without recovery of their contributions will defeat the
objective of the legislation which it was passed- that is providing social security to the employees after
their retirement. In this context, it could be observed that the utmost importance lies in the ability of
the state to be able to recover the dues from such defaulters rather than imposing sanctions of

punitive nature.

In the circumstances, it is clear that the Act had provided to add directors as parties to a proceeding
that is pending before a Magistrate’s Court under Section 38 (2) of the Act. Further, could be seen
that the directors of the company are liable to pay the amount in question if it is not recoverable from

the defaulting company.

For the above reasons, | hold that 'employer’ in Section 38(2) of the EPF Act includes directors of a
body corporate and it is lawful for the Magistrate to order the directors of a body corporate to pay
the amount set out in the certificate filed in terms of Section 38(2) of the EPF Act if it is not recoverable

from the Body Corporate.

The facts revealed that in the instant case, the plaint had never been amended to include the Directors
of the Petitioner Company and it is the director who came before the Magistrate’s Court and accepted
the liability to pay EPF dues to the employees of the Petitioner Company. Since then, a representative
was permitted to represent the Petitioner Company and when the Petitioner Company abundant the
case and defaulted to make the balance payment, the court notified the Director who had already
accepted the liability before the Magistrate’s Court. As per the Journal Entries, the director had once
again accepted liability and moved time to make payments. It is at this stage only the learned

magistrate ordered to recover the dues as a fine from the director of the Petitioner Company.
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In the circumstances | answer all 3 questions of law as follows;

1. No
2. No
3. When it is not possible to recover from the company or the company defaults making the

payment
Appeal dismissed.

Accordingly, SC Appeals 3A, 3B, 3C also dismissed. No costs.

Judge of the Supreme Court
Justice A.H.M.D. Nawaz,
| agree,

Judge of the Supreme Court
Justice Achala Wengappuli,

| agree,

Judge of the Supreme Court
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Samayawardhena, J.

In the execution of the decree in Case No. 6482 /L of the District Court of

Kegalle, the appellant together with her family was ejected by the fiscal

on 07.12.2016. The appellant filed a separate application in the District
Court of Kegalle (148/C) under section 328 of the Civil Procedure Code
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within fifteen days of dispossession by way of petition and affidavit with
supporting documents seeking to restore her to possession. At the
inquiry into this application, the judgment-creditor (the 1st defendant-
petitioner-respondent) raised a preliminary objection to the
maintainability of the application on the basis that the appellant ought
to have made the application in the main case (6482/L) rather than in a
separate case. The learned District Judge by order dated 31.01.2019
overruled this preliminary objection emphasizing that there is a serious
matter to be looked into (which I will advert to later) and fixed the main

application for inquiry.

The judgment-creditor filed an appeal with leave obtained in the High
Court of Civil Appeal of Kegalle against the said order of the District
Court. The High Court by its judgment dated 10.07.2020 set aside the
order of the District Court on the basis that a separate action cannot be

filed seeking relief under section 328 of the Civil Procedure Code.

This Court granted leave to appeal against the judgment of the High
Court on the following two questions of law as formulated by the

appellant:

(a) Did the Provincial High Court of Civil Appeal err in law by
failing to appreciate that the petitioner’s application under
section 328 of the Civil Procedure Code is in compliance with
all the requirements of the provisions of law?

(b) Did the Provincial High Court err in law in deciding that the
application by the petitioner under section 328 of the Civil
Procedure Code being registered as a separate action of claim
without being registered under the main action where the
decree has been entered, is not a mere technicality but a

fundamental error of procedure on the part of the petitioner,
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when in fact the petitioner had sufficiently complied with all

the requirements in section 328 of the Civil Procedure Code?

In the first place, the High Court could not have entertained the leave to
appeal application in view of the positive bar in section 329 of the Civil

Procedure Code which states:

No appeal shall lie from any order made under section 326 or section
327 or section 328 against any party other than the judgment-
debtor. Any such order shall not bar the right of such party to

institute an action to establish his right or title to such property.

If there is no right of appeal, there is no right for leave to appeal. However,

the invocation of revisionary jurisdiction remains unaffected.

As the learned District Judge has stated, a serious miscarriage of justice

appears to have occurred in the execution of the decree.
Section 328 of the Civil Procedure Code reads as follows:

Where any person other than the judgment-debtor or a person in
occupation under him is dispossessed of any property in execution
of a decree, he may, within fifteen days of such dispossession, apply
to the court by petition in which the judgment-creditor shall be
named respondent complaining of such dispossession. The court
shall thereupon serve a copy of such petition on such respondent
and require such respondent to file objections, if any, within fifteen
days of the service of the petition on him. Upon such objections being
filed or after the expiry of the date on which such objections were
directed to be filed, the court shall, after notice to all parties
concerned, hold an inquiry. Where the court is satisfied that the
person dispossessed was in possession of the whole or part of such

property on his own account or on account of some person other than
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the judgment-debtor, it shall by order direct that the petitioner be put
into possession of the property or part thereof, as the case may be.
Every inquiry under this section shall be concluded within sixty days

of the date fixed for the filing of objections.

In this case the appellant by her petition tendered to the District Court

prima facie established that she has been in possession of the property

on her own account by virtue of a deed from an independent source. Her

possession had nothing to do with the judgment-debtor. In Case No.
6482 /L, the judgment-creditor was declared the owner of the property.
Before this declaration was made, the judgment-creditor had obtained a
loan from Seylan Bank mortgaging this property. Due to his failure to pay
the loan, the Bank had sold the property by a public auction in terms of
the provisions of the Recovery of Loans by Banks (Special Provisions) Act,
No. 4 of 1990 and issued the Certificate of Sale marked P4 with the
section 328 application. Thereafter the Bank sold the property to the
appellant by deed marked P2.

As seen from the first paragraph of page 13 and the second paragraph of
page 14 of the judgment in Case No. 6482 /L, the District Court refused
to stop the said public auction and expressly stated that the judgment
has no effect on the rights of the Bank. At the time the fiscal ejected the
appellant and handed over the property to the judgment-creditor, the
latter was not the owner of the property. In point of fact, the judgment-
creditor lost ownership to the property long before the judgment in Case

No. 6482/L.

Section 328 does not expressly state that an application under that
section must be filed in the main case, although it would have been
prudent to make the application in the main case itself given the nature

of the inquiry contemplated under this section.
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Section 344 quoted below is applicable to “the parties to the action”. The
appellant was not a party to Case No. 6482/L.

All questions arising between the parties to the action in which the
decree was passed, or their legal representatives, and relating to the
execution of the decree, shall be determined by order of the court

executing the decree, and not by separate action.

In any event, a blatant miscarriage of justice cannot be suppressed by
technicalities. The procedural laws are there not to thwart justice but to

facilitate justice.

The two questions of law on which leave was granted are answered in the

affirmative.

I set aside the judgment of the High Court and restore the order of the
District Court dated 31.01.2019.

The District Court is directed to conclude the inquiry within sixty days of
the receipt of this judgment.

The judgment-creditor shall pay Rs. 200,000 to the appellant as costs of
this appeal and the appeal of the court below.

Judge of the Supreme Court
S. Thurairaja, P.C., J.

I agree.

Judge of the Supreme Court
K. Priyantha Fernando, J.

I agree.

Judge of the Supreme Court
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1. Naipanichchi Gamage Nimal
2. Naipanichchi Gamage Senarathna

All of Indiketiya,
Pelmadulla.

1st and 374 Defendants-
Respondents-Respondents
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K. PRIYANTHA FERNANDO, J

The instant appeal stems from the judgment of the High Court
dated 24.05.2018. The 2nd Defendant-Respondent-Appellant
(hereinafter referred to as the appellant) in this case seeks that
the judgment of the learned High Court Judges be set aside
and that the judgment of the learned District Court Judge be
affirmed on the basis that the corpus has not properly been
identified.

The Plaintiff-Appellant-Respondent (hereinafter referred to as
the respondent) in the instant case, filed action in the District
Court of Ratnapura in case no. 12640/L against the 1st; 2nd
and 3 Defendants-Respondents-Appellants seeking a
declaration that the respondent (original plaintiff) is the permit
holder of the land by the name of ‘Indiketiya’ described in




schedule A to the amended plaint dated 20.01.2011, ejectment
of the defendants from the said land and damages.

The learned District Judge by his judgment dated 17.11.2016
decided that the appellant cannot be ejected from the land
depicted in the Commissioner’s plan [P-2], as the corpus has
not been properly identified. It was the finding of the learned
District Judge that the respondent has failed to prove that the
land referred to in the permit marked [P-1] issued in terms of
the Land Development Ordinance is the same land depicted in
the Commissioner’s plan [P-2].

Being aggrieved by the said judgment of the District Court, the
respondent preferred an appeal to the High Court of Civil
Appeal Ratnapura. At the argument of the appeal, both parties
have agreed to dispose the appeal by way of written
submissions. The learned Judges of the High Court set aside
the judgment of the District Court, holding that the land
described in the permit marked [P-1] has been properly
identified by the Commissioner’s plan marked [P-2] and
granted relief as prayed by the original plaintiff (respondent) in
his amended plaint. In that, for the reasons stated in the
judgment, the learned Judges of the High Court concluded
that the corpus has in fact been properly identified. Being
aggrieved by the judgment of the learned Judges of the High
Court, the appellant preferred the instant appeal.

At the hearing of the appeal, this Court granted leave to appeal
on the questions of law set out in sub paragraphs (i), (ii) and
(iii) of paragraph 18 of the petition dated 04.07.2018.

Questions of law

18 (i) Have the learned Judges of the High Court of Civil
Appeals erred in law by arriving at the finding that
there is sufficient evidence to identify the land in
question granted under the said permit marked ‘P-1’,
is the same as Lot No. 313 of the Final Village Plan
No. 1967




(ii) Have the learned Judges of the High Court of Civil
Appeals erred in law by arriving at the finding that
the land described in the permit marked ‘P-1’ can be
identified in the survey plan marked ‘P-2’°, and it is
the same land described in the schedule ‘A’ to the
amended plaint?

(iii Have the learned Judges of the High Court of Civil
Appeals erred in law by failing to appreciate and
consider that the documents marked P6 to P8 and
P10 is insufficient proof to arrive at the finding that
the land described in the permit given to the plaintiff
and Lot No. 313 of the Final Village Plan No. 196 are
one and the same?

As all three questions of law relate to the identification of the
corpus, all three questions of law will be discussed together.

Although notices were issued on the respondent (Substituted-
Plaintiff-Appellant-Respondent) on several occasions, the
respondent neither appeared in Court nor was he represented
by Counsel. The learned Counsel for the appellant filed written
submissions and made submissions at the hearing of this
appeal and the learned Counsel for the 1st and 3rd Defendants-
Respondents-Respondents associated with the same.

The learned Counsel for the appellant submitted that, the
boundaries and extent of the land referred to in the schedule
A to the amended plaint dated 2011.01.20 is different to the
boundaries and extent of the land referred to in the permit
marked [P-1]. It was further submitted that, as per the
schedule A to the amended plaint, the land referred to in [P-1]
is 0.150 hectares in extent, however according to the
subsequent survey, Lot No. 313 is 60 perches in extent.

It was the submission of the learned Counsel for the appellant
that, the respondent in his evidence (at pages 148 and 149 of
the brief) clearly admits that the boundaries of P-1 are different
to the boundaries of P-2.




10.

11.

12.

13.

It was further submitted by the learned Counsel for the
appellant that, in an attempt to settle the matter between the
parties, the respondent has made a request to the Divisional
Secretary of Pelmadulla. Upon this request, the Divisional
Secretary has sent the letter marked [P-6] to L. Piyadasa
provincial surveyor, stating that the portion of land described
in Lot 49 of F.V.P. 196 which is 0.150 hectares in extent had
been given to Kodagodage Buddhisena (respondent) and to
prepare a report showing the boundaries of the same. L.
Piyadasa kachcheri surveyor, had prepared a tracing and sent
it to the District Court by the Divisional Secretary. This
however has not been marked at the trial. In his written
submissions, the learned Counsel for the appellant stated that
the tracing had been prepared according to the boundaries of
Lot 313 of F.V.P 196 and the schedule A of the amendment
plaint has also been prepared according to this tracing.
Despite the kachcheri surveyor being directed to prepare the
tracing using the boundaries of Lot 49 of F.V.P 196, the
surveyor has disregarded the same and has not identified Lot
49 in F.V.P 196.

It was the position of the learned Counsel for the appellant that
the learned District Judge was correct in arriving at his finding
as to the corpus not being properly identified.

It was also his position that, the learned Judges of the High
Court have erred in setting aside the judgment of the learned
District Judge and arriving at the finding that there is
sufficient evidence to state that the land in question which was
granted to the respondent under the said permit is similar to
the land described in the schedule to the amended plaint in
light of the documents marked [P-6], [P-7], [P-8], [P-10]. He
submitted that, the boundaries and the extent of the land as
described in the permit is in no way comparable to the
boundaries and extent of the land as described in the schedule
A to the amended plaint.

The learned Counsel for the appellant further submitted that,
in a ret vindicatio action, there is a burden on the plaintiff to
identify the corpus. In stating so, the learned Counsel made
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reference to the cases of Fernando V. Somasiri [2012] B.L.R.
121 at page 124 and Jamaldeen Abdul Latheef V. Abdul
Majeed Mohamed Mansoor and another [2010] 2 S.L.R.
333.

14. The main issue in the instant appeal was, as to whether the

15.

16.

17.

boundaries and extent of the land in question by the name of
‘Indiketiya’ as set out in the schedule A to the amended plaint
dated 20.01.2011 tallies with the boundaries and extent of the
permit marked [P-1]. Simply put, does the permit marked [P-
1] relate to the land as described in the schedule A to the
amended plaint dated 20.01.2011.

In Fernando V Somasiri [2012] B.L.R 121 it has been stated
that,

“...In a vindicatory action it is necessary to establish the

»

corpus in a clear and unambiguous manner. ...

Further, in the Court of Appeal case of Hettiarachchi V.
Gunapala CA 642/1995, His Lordship Justice Ranjith Silva
stated that,

“Thus the question is whether the Defendant is occupying
a portion of the land which the Plaintiff claims under the
aforesaid permit. This fact should be considered only after
the Plaintiff established his rights to the extent of land
with specific metes and bounds. In other words it is
imperative that the Appellant should first prove the permit
marked P1 and then identify the corpus with the land
described in the said permit marked PIl, as the
Respondent denied the title of the Plaintiff to the said
land.”

In light of the above, the burden is clearly on the respondent
in the instant case (original plaintiff) to prove the extent of the
land and establish the corpus with specific metes and bounds
in a clear and unambiguous manner. The authenticity of the
permit marked [P-1] is not in dispute. Therefore, it is on the
respondent in the instant case to prove that the specific metes
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and bounds of the land in question that the respondent claims
which has been described in the schedule A to the amended
plaint tallies with the permit marked [P-1].

18.

The learned District Judge has clearly set out a diagram which

concisely yet comprehensively sets out the metes and bounds
of the land as set out in the permit [P-1], the schedule A to the
amended plaint, and the Commissioner’s Plan [P-2]. I have
taken the liberty to reproduce this diagram below.
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19.

20.

21.

22.

23.

When considering the diagram that has been set out, it is clear
that although the metes and bounds of the schedule A to the
amended plaint dated 20.01.2011 and the metes and bounds
of the commissioner’s plan seem to tally with each other, the
metes and bounds of the subject matter as described in the
schedule A to the amended plaint does not tally with the permit
marked [P-1]. The Commissioner’s Plan P-2 has been made in
respect of Lot No.313 of F.V.P. 196. Further, the schedule A to
the amended plaint has also been made based on the
Commissioner’s Plan [P-2] which refers to Lot No. 313 of F.V.P.
196. However, the permit marked [P-1] is in reference to Lot
No. 49 of F.V.P. 196.

Further, the respondent in his evidence (at pages 148 and 149
of the brief) has clearly admitted that the boundaries of P-1 are
different to the boundaries of P-2.

When considering the above, it is apparent that the corpus in
the instant case has not properly been identified with the land
described in the permit [P-1].

Thus, the approach taken by the learned Judges of the High
Court cannot stand. The learned Judges of the High Court
have in fact erred in holding that the corpus is identified based
on the evidence as set out in documents marked [P-6], [P-7],
[P-8], [P-10]. This is primarily due to the fact that the tracing
which has been prepared by L. Piyadasa the kachcheri
surveyor has not been marked and produced in evidence at the
trial.

Thus, as the corpus in the instant case has not properly been
identified with the land described in the permit [P-1], all three
questions of law are answered in the affirmative.




24. The judgment of the learned Judges of the High Court is set
aside and the judgment of the learned District Judge is
affirmed.

The appeal is allowed

JUDGE OF THE SUPREME COURT

JUSTICE S. THURAIRAJA, PC.

I agree

JUDGE OF THE SUPREME COURT

JUSTICE ARJUNA OBEYESEKERE.

I agree

JUDGE OF THE SUPREME COURT
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Argued on : 31.01.2024
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K. PRIYANTHA FERNANDO, J

1. The Petitioner-Appellant (hereinafter referred to as the ‘appellant))
instituted proceedings in the Commercial High Court of the Western
Province holden in Colombo seeking for an order to wind up the
company named ‘Ajith Putha Distributors (Put) Ltd’ (hereinafter referred
to as ‘respondent’). The learned High Court Judge by his order dated
02.10.2020 dismissed the application of the appellant. Being aggrieved
by the said order of the learned High Court Judge, the appellant
preferred the instant appeal. This Court granted leave to proceed on the




questions of law raised in paragraph 13 (c) and (e) of the petition dated
19.10.2020. The said questions of law are;

Paragraph 13

(c) Has the learned High Court Judge misdirected himself
in law and facts in holding that “P13” amounts to a valid
denial of the debt in question by the Company?

(e) Has the learned High Court Judge misdirected himself
in law and facts in holding that the Company sought to
be wound up has disputed the debt and therefore, the
Petitioner has failed to establish the fact the Company
is unable to pay its debts?

2. This Court issued notices on the respondent company on several
occasions. However, the respondent was absent and unrepresented. At
the hearing of this appeal, the learned President’s Counsel for the
appellant made submissions. This Court has carefully considered the
proceedings in the High Court including the order of the learned High
Court Judge, the written submissions filed on behalf of the appellant
and the submissions that were made on behalf of the appellant.

Facts in brief

3. The appellant has appointed the respondent company by way of an
agreement to distribute the products of the appellant since the year
2010. This agreement was periodically renewed. The products that the
appellant supplied were sold at the outlets of the respondent company.
The agreement that subsisted between the appellant and the
respondent has been marked as [P-5]. The appellant has sent the
statutory demand marked [P-12] to the respondent company
demanding that Rupees 40,779,052.24 which was owed by the
respondent. As the respondent failed to pay the outstanding amount as
per the statutory demand marked [P-12], the appellant made a winding
up application to the High Court.




. It is the contention of the learned President’s Counsel that the learned

High Court Judge erred when he held that the document marked [P-
13] amounts to a valid denial of the debt in question by the respondent.

. In reply to the statutory demand P-12, the letter P-13 has been sent to
the appellant on 31.10.2018 under the signature of P.Rasiah. The
learned High Court Judge in his judgment referring to P-13 has taken
the view that it amounts to a valid denial of the debt by the respondent.

. It is the contention of the learned President’s Counsel that when P-13

is read in its entirety, there is no denial of the debt. The learned
President’s Counsel further contended that, P-13 has been sent by
Rasiah in his personal capacity and it does not amount to a denial of
the debt by the company. P-13 is merely a statement by Rasiah as the
Chairman of the company seeking to have him released from the
proceedings and therefore, it cannot be construed as a document
disputing the debt.

. The issues arising from the letter P-13 are two-fold. First, whether the
letter P-13 can be considered as amounting to an act and deed of the
respondent company. Secondly, whether there is a denial of the debt
by P-13. As per the contents of P-13, there is an admission by Rasiah
that the respondent accepted products from the appellant for
distribution. There is a further admission by Rasiah that the appellant
has forfeited the sum of Rupees 6,000,000.00 that was deposited as
security, to recover the monies due to the appellant from the
respondent. The grievance of Rasiah as per P-13 is the failure on the
part of the appellant to inform him of the goods received by his daughter
and his son-in-law who acted in the capacity of directors of the
respondent company. It is clear that, P-13 is a personal request of
Rasiah to get himself released from the responsibility.

. Further, it is pertinent to note that, according to the agreement P-5, the
name of the respondent company is ‘Ajith Putha Distributors (Pvt)
Ltd’. However, the letter P-13 has not been written on a letterhead of
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the respondent company. The name of the company referred to in the
letterhead [P-13] is ‘AJITH PUTHA (PVT) LTD. AJITH PUTHA TOURS
AND TRAVELS’. The rubber stamp underneath the signature of P.
Rasiah also states ‘AJITH PUTHA (PVT) LTD’. This further confirms that
the letter [P-13] is not an act and deed of the respondent company, but
of P. Rasiah in his personal capacity. This has escaped the mind of the
learned High Court Judge.

9. As submitted by the learned President’s Counsel for the appellant, it
was held in the case of M/S. Sampat Trading & Company V. M/S
Talayar Tea Company Ltd, In the High Court of Judicature at Madras
dated 22.01.2009, that Court must confirm the veracity of the defence
of the company to ensure that the dispute of the debt is a genuine
dispute.

In [1978] vol. 48 Company Cases page 378 (Bomb.)- United Western
Ltd, In re., the High Court of Bombay set out the underlying principles
on winding up of companies as follows;

“On a petition under section 483 of the Companies Act, 1956,
where the defence is that the debt is disputed, the court has to
see first whether the dispute on the face of it is genuine or
merely a cloak to cover the company’s real inability to pay just
debts. The inability is indicated by its neglect to pay after a
proper demand and a lapse of three weeks. Such neglect must
be judged on the facts of each case. Merely seeking to raise
certain disputes for putting off liability for payment of the debt
or creating a kind of defence to the claim will not make the debt
a disputed one. Disputes which appear to have been created or
manufactured for the purpose of creating pleas to cover up the
liability for payment of the debt can never be considered to be
bona fide and will be of no avail in resisting a winding-up
petition.”

The above was cited with approval in Sampat Trading
Company(supra).

10. In the proceedings before the High Court, one Periyasamy Ramasamy
Harishchandra Kumara, who is a director of the respondent company
has filed an affidavit dated 15.07.2019. The alleged debt was not
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11.

denied in that affidavit. However, he has taken up a preliminary
objection stating that this dispute has to first be referred to arbitration
as per the contract P-5. This objection has been rightly rejected by the
learned High Court Judge with reasons. Therefore, in the instant case,
it is clear that the defence taken up by the respondent company is not
a genuine one.

In the above premise, I answer both the questions of law raised by the
appellant in the affirmative. The order of the learned High Court Judge
dated 02.10.2020 is set aside. I direct the learned High Court Judge
to order the winding up of the respondent company and take such
further action in that regard in terms of the Companies Act.

The Appeal is allowed.

JUDGE OF THE SUPREME COURT

JUSTICE MURDU FERNANDO

I agree

JUDGE OF THE SUPREME COURT

JUSTICE YASANTHA KODAGODA

I agree

JUDGE OF THE SUPREME COURT
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ACHALA WENGAPPUL], J.

The 3r¢ Accused-Appellant-Appellant (hereinafter referred to as
“the Appellant”) was indicted along with 1st and 2nd Accused-
Appellants-Petitioners (Petitioners of SC Spl. LA No. 126/2014 and
hereinafter referred to as the 1st and 2nd accused) before the High Court
of Avissawella for committing attempted murder on Thotapitiya
Arachchilage Kusumawathie and, in the course of same transaction,
committing murders of Hetti Arachchige Susantha and Hetti Arachchige
Swarna on or about 26.10.2003. All three accused elected a trial without
a Jury. After the ensuing trial, during which the Appellant as well as the
1st and 2nd accused made statements from the dock denying any
involvement with the offences to which they were accused of, the High
Court found three of them guilty on all counts contained in the

indictment.

In relation to the 1st count of attempted murder the High Court
imposed a term of 20-year Rigorous Imprisonment along with a fine of
Rs 50,000.00 on each of the accused, coupled with a default term of
imprisonment, whereas the Court imposed death sentence on them in

respect of the 2nd and 3rd counts.

All three accused have individually preferred appeals against the
Judgment of the High Court in appeal No. CA 95/2011 (A, B and C) and
the Court of Appeal by its consolidated Judgment dated 19.06.2014,
affirmed the convictions entered against them and along with the
sentences imposed by the High Court, before proceeding to dismiss

their appeals.
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Thereupon, the Appellant had sought Special Leave to Appeal
from this Court against the said Judgment of the Court of Appeal.
When the said application for Special Leave bearing No. SC SPL. LA
No. 125/2014 was supported on 09.01.2019, this Court thought it fit to
grant Special Leave to Appeal on the questions of law, as set out in sub
paragraphs 12(b), 12(c) and 12(d) of his Petition dated 25.07.2014. The
joint application of the 1st and 2nd accused seeking Special Leave to
Appeal under application No. SC SPL LA No. 126/2014, against the
dismissal of their appeals by the Court of appeal too was taken up for
support on the same day but, they were unable to persuade this Court

to grant leave.

The three questions of law, on which special leave to appeal was
granted in relation to the impugned Judgment of the Court of Appeal,

are as follows;

(b) Did the Learned Judges of the Court of Appeal fail to
appreciate that the entirety of the evidence led at the trial in
the High Court do not justify the conviction of the
Appellant of the offences set out in 1st, 2nd, and 3td charges

of the Indictment?

(c) Did the Learned Judges of the Court of Appeal fail to
appreciate the items of evidence in favour of the Appellant
which tends to negative his participation in the incidents
which culminated in causing hurt to Thotapitiya
Arachchilage Kusumawathie and causing the deaths of

Hettiarachchige Susantha and Hettiarachchige Swarna?
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(d) Did the Learned Judges of the Court of Appeal misdirect
themselves in holding that the Appellant’s convictions in
respect of the murders of Hettiarachchige Susantha and
Hettiarachchige Swarna is correct inasmuch as there is no
direct or circumstantial evidence connecting the Appellant

with the said murders?

At the hearing of the appeal, the learned President’s Counsel for
the Appellant, submitted that even if the testimony of the injured
Thotapitiya Arachchilage Kusumawathie is accepted as a whole and the
prosecution case is placed at its best, still there was insufficiency of
evidence, either in the form of direct or circumstantial evidence, in
order to justify drawing an irresistible and necessary inference as to his
guilt to the count of attempted murder. He further contended that the
prosecution had failed to establish that the Appellant’s participatory
presence to the attempted murder of Kusumawathie to the required
degree of proof. Similarly, the learned President’s Counsel stressed on
the point that there was no evidence at all to establish that the
Appellant was even merely present when the two murders were
committed, and that factor had effectively negated justification of any
inference drawn by the Court on his complicity to the said murders.
Therefore, the learned President’s Counsel contended that the appellate
Court had fallen into grave error in affirming the Appellant’s
convictions to the count of attempted murder as well as to the two

counts of murder.

Learned Additional Solicitor General resisted the appeal of the
Appellant and contended that the High Court as well as the Court of

Appeal were satisfied with the available evidence in direct and
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circumstantial forms and thereby sought to justify the affirmation of the

conviction entered against the latter.

In view of the very nature of the legal principles that are
associated with the contention advanced by the learned President’s
Counsel, which should be considered along with the issue of sufficiency
of evidence, it would be helpful if reference is made to the case that had
been presented before the trial Court by the prosecution. This would
facilitate the task of consideration of the contention advanced by the
Appellant, against the backdrop of the three questions of law in which

leave was granted.

The injured Kusumawathi is a married woman of 45 years at the
time of the incident who lived with her husband and their two children
Susantha and Swarna. She had another daughter who had settled
elsewhere after marriage. The 2nd accused is Kusumawathi’s husband’s
half-sister. The 1st accused is the only son of the 2nd accused, who also
had a daughter. The 3rd Appellant was to marry the 2nd accused’s
daughter and was in the habit of regularly visiting the 2nd accused’s
house. Both these families lived on a commonly owned rectangular
piece of land in an extent of about 2 an acre and had their houses built
on it. The two houses were only about ten feet apart and were facing a
pathway which commenced from the main road and leading up to a
stream called Gomala Oya. This pathway provided the only access to the
main road to both families. Kusumawathi did depend on Gomala Oya for
supply of water and, as such, had to regularly walk pass the 2nd

accused’s house.

Describing the incident, during which Kusumawathie had

sustained serious injuries to her head and her son and daughter were

6
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killed, she testified that it happened on the evening of 26.10.2003. It was
a Sunday. She had returned home at about 4.15 in the afternoon from
Ratnapura Hospital after visiting her husband, who was receiving in-
house treatment for the past two weeks. Her 24-year-old son Susantha,
who was employed as a field officer in a Government Institution, had
left home in the morning to attend some official work and not returned
home by then. Daughter Swarna, a 22-year-old unmarried girl at the
time of her death, was reading for a diploma conducted by Kelaniya
University. She too had left in the morning and not returned home.
Kusumawathie, after returning from the hospital and after having
attended to some household chores, had gone to the stream and washed
her laundry and had left them there drying. At about 6.00 in the
evening she returned to the stream in a hurry, going past the accused’s
house, in order to bring back her clothes as a huge storm was brewing

this time.

On her way back she saw the 1st accused, who was now standing
in front of his house, approaching her with a sword in his hand. Upon
seeing him and sensing an impending danger, she had frozen where she
was. Kusumawathie had her laundry in one hand and, in the other, a
cake of soap. The 1st accused was not alone but was flanked by the 2nd
accused and the Appellant, who too had emerged from the doorway
following the 1st accused. The 2nd accused and the Appellant had clubs

in their hands.

The 1st accused, without making any utterance, had struck her
with the sword on her hand. She fell down when he struck her with his
sword for the second time. The 2nd accused had thereafter hit her with a

club. The Appellant too had attacked her with a club. It was a sustained
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attack by all three of them and their attack concentrated on her head
and legs. After the attack, all the accused had dragged her up to the
stream and left her there. She did not see who it was as she was

dragged face down.

After about five minutes since the three attackers of Kusumawathie
left leaving her near the stream, she heard her daughter Swarna
repeatedly calling out “4®e®”. This was about 6.15 p.m. Due to multiple
injuries Kusumawathie already had suffered, she could not move or call
out for her daughter for help. At that point of time, the rain started. It
was a heavy downpour and she fainted where she was. When she
regained consciousness after some time, which she estimates to be
about one and half hours, she made an attempt to stand up. She could
not hold her head up due to injuries and started dragging herself along
the pathway towards her house, with the hope her son would have
returned home by then. Having reached in front of her house, she saw
the bookcase and the water bottle of her daughter lying in the front
garden of their house. After seeing some blood on their main door and
realising that her daughter too had been attacked, Kusumawathie had
then inched towards the main road and came across the body of her son
Susantha. It was lying on the pathway leading to their house. He had
fallen on his umbrella. She had eventually managed to reach the main
road and called out for help from one of her neighbours, Jayasinghe,

who lived in a house bordering main road.

According to Jayasinghe, after the heavy rain had eased off, he
heard a woman’s call of distress and, on enquiry, saw Kusumawathi
lying on the ground in front of his house with bleeding injuries on her

head. When questioned as to what happened, she had said “e8&ex
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eam@de o0’ referring to the 1st accused. Jayasinghe had then asked one
Jayaratne to take the injured to hospital, however, the latter had fainted
after seeing the nature of injuries on Kusumawathie’s head. She was then
rushed to Eheliyagoda Hospital by one Premalal, where she was treated
initially, before being transferred to Colombo National Hospital for

specialised medical care.

The first information over the incident was received by
Eheliyagoda Police Station on the same day at 7.40 p.m. and SI Medawatta
who visited the crime scene observed a body of a male lying on a
pathway about a distance of five feet away from the main road and
about 20 meters away from the house of Kusumawathie. The deceased
was dressed in a shirt, a pair of trousers and shoes. There was an
umbrella underneath his body. Several deep cut injuries were noted by
the officer on the head of the deceased. This was the body of Susantha.
The body of his sister, Swarna, was discovered about nine meters away
towards their house and lying on an embankment of about 6 feet above
from the pathway. She was dressed in a blouse and a skirt. Her books
were strewn in the front garden and one of her shoes was found near
the house. She too had suffered several cut injuries to her head and face.
The Officer also noted several blood-like patches in the back garden of
the house. The 1st and 2nd accused were at their home. They were
arrested on the following day by the Police along with the Appellant.
The Police thereupon recovered a sword, upon being pointed out the

place by the 1st accused, where it was lying concealed in a shrub.

Post-mortem examination of Susantha’s body revealed that he had
suffered multiple cut injuries to his head, inflicted by a heavy sharp

weapon like a sword. His death was due to an injury which had severed
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several major blood vessels of the neck along with neck muscles and
caused damage to cervical vertebrae. That particular injury was
classified as a necessarily fatal injury by the expert witness. The
deceased also had defensive wounds on his arms. The death of Swarna
was also due to multiple necessarily fatal cut injuries to her head,
inflicted by a sharp heavy weapon, similar to a sword. She also had
several injuries which the medical officer, who testified on his autopsy
findings, had described as defensive injuries, in addition to several

abrasions which may have caused due to a fall.

The medical evidence presented by the prosecution also revealed
that Kusumawathie had lost her middle and ring fingers due to an attack
using a heavy sharp cutting weapon. She also had suffered a fracture of
her ulna, upon being hit by a blunt weapon, similar to a club. She also
had suffered multiple cut injuries to her head, which the Consultant
JMO, who examined her in the hospital after she was treated for those

injuries, expressed his opinion that they could have endangered her life.

Thus, it is not a surprise that the learned President’s Counsel
opted to place reliance on the contention that there was no direct or
circumstantial evidence to conclude that the Appellant had participated
in the attack on Kusumwathie along with his other contention that the
available evidence only points to him being merely present during the
attack on Kusumawathie, although being armed with a club at the time of
causing injuries to the elderly woman by the other two. It is also clear
that the learned President’s Counsel had heavily relied on the total
absence of any direct or circumstantial evidence, according to him
which even fail to suggest the Appellant’s mere presence, during the

attack on the two deceased.

10
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In this context, it is also relevant to note that the prosecution
relied on Section 32 of the Penal Code, in order to impute criminal
liability vicariously on the 2nd accused and the Appellant, in view of the
fact that the main striker was the 1st accused, who used a sword to
repeatedly inflict serious cut injuries on all of his victims, in the course
of same transaction, resulting in causing life threatening injury to

Kusumawathie and necessarily fatal injuries to her two children.

Before I turn to consider the validity of the conviction of the
Appellant entered against him by the High Court and affirmed by the
Court of Appeal in relation to the second and third counts of murder, it
is convenient to consider the legality of his conviction to the count of
attempted murder, in this part of the judgment, particularly in view of
the fact that the prosecution presented an eyewitness account, in

support of that count.

Admittedly, the only source of direct evidence available to the
prosecution to establish the count of attempted murder was
Kusumawathie herself, who provided an eye-witness account to the
sequence of events that resulted in causing a life-threatening injury to
her. The trial Court as well as the appellate Court relied on her evidence
to sustain the convictions entered against the three accused. Hence, a
brief reference should be made on the issue of the testimonial

trustworthiness of that eyewitness before I proceed any further.

During her cross-examination, learned Counsel who represented
all three accused before the High Court, was unable to mark a single
contradiction or an omission against the testimony of Kusumawathie.
Learned Counsel only suggested to the injured that she was the
aggressor who harassed the 1st and 2nd accused and, at times, threatened

11
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them with violence, over the dispute regarding the land. Continuing
with this line of questioning, the witness was also suggested by the
learned Counsel that prior to this incident she had chased after the 1st
accused, while being armed with a sword. Kusumawathie totally denied
occurrence of such an incident and consistently maintained her
position, that it was the 1st and 2nd accused who wanted her family out
of the land, on which they lived for a long period of time. However, the

issue was not probed beyond that particular suggestion.

Importantly there was no suggestion made to the witness to the
effect either that she had falsely implicated the 1st, 2nd accused, upon
being motivated by the animosity she had entertained against them.
Also, there was no suggestion made on behalf of the Appellant either
on the basis that she had falsely accused him because he was merely
associated with the household of the 1st and 2nd accused or at least that

he was never involved in the attack.

The trial Court considered these aspects in detail and, having
found that Kusumawathie’s evidence was corroborated by medical
evidence, decided to accept her evidence as a credible and truthful
account of the incident. In affirming the conviction of the two accused
and the Appellant to the count of attempted murder, the Court of
Appeal too was satisfied with the said conclusion reached by the trial
Court, as it found it safe to act on her evidence. I am in agreement with
the said decision of the Court of Appeal to treat Kusumawathie’s
evidence as truthful account. Understandably, learned President’s
Counsel for the Appellant did not challenge that finding of fact. Hence,
his contention that even if one were to take her evidence its best, it

would only reveal that the Appellant was “merely present” at the scene

12
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and nothing more, and thereby falling short of establishing he had a

participatory presence in the commission of attempted murder.

In these circumstances, her narration of the sequence of events
had to be taken as an uncontested account of an eyewitness, in relation
to the count of attempted murder and also provided several important
items of circumstantial evidence, in relation to the two counts of

murder.

Returning to the contention advanced before this Court by the
Appellant, it must be noted that the three counts contained in the
indictment had been presented to the High Court on the premise that
the three accused committed the several offences in the course of same
transaction, citing Section 32 of the Penal Code. With that citation, the
prosecution sought to impute vicarious criminal liability on each of the
three accused for criminal acts committed by any one of them, and
therefore each one of them was made liable for the attempted murder
and murders in the same manner as if it were done by each one of them
individually. As such, it was the burden of the prosecution to establish
beyond reasonable doubt that the three accused have acted in
furtherance of their common murderous intention, in the commission of

the offences they were charged with.

The collective wisdom, as found in multiple judicial precedents
that had been pronounced over the years by the superior Courts, in
which the applicable principles of law on Section 32 of the Penal Code
in the imputation of criminal liability on several accused, was
encapsulated by this Court in the Judgement of Indrawansa Kumarasiri

and Others v Kumarihamy, Chief Registrar Colombo and the Attorney
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General (SC TAB Appeal No. 2 of 2012 - decided on 02.04.2014), in the

following manner;
a. The case of each Accused must be considered separately;

b. The Accused must have been actuated by a common
intention with the doer of the act at the time the offence

was committed;

C. Common intention must not be confused with same or

similar intention entertained independently each other;

d. There must be evidence either direct or circumstantial, of
prearrangement or some other evidence of common

intention;

e. It must be noted that common intention can be formed on

the “spur of the moment”;

f. The mere fact of the presence of the accused at the time of
the offence is not necessarily evidence of common

intention;

g. The question whether a particular set of circumstances
establish that an accused person acted in furtherance of

common intention is always a question of fact;

h. The Prosecution case will not fail if the Prosecution fails to
establish the identity of the person who struck the fatal
blow provided common murderous intention can be

inferred.

14
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i The inference of common intention should not be reached
unless it is a necessary inference deducible from the

circumstances of the case.

The underlying principle of law contained in Section 32 of the
Penal Code, in imputing criminal liability on a person for the criminal
act of another, is evident from the words; “accused must have been
actuated by a common intention with the doer of the act at the time the offence
was committed”. Dr. Gour in his book Penal Law of India (11th Edition),
(at p. 314), states that in order to impute criminal liability under Section
34 of the Penal Code of India (which is the counterpart provision to our
Section 32) “the essence of Section 34 is that the person must be physically
present at the actual commission of crime. This must be coupled with actual
participation.” With the imposition of the requirement of the person, on
whom the liability under Section 32 is sought to be imputed, must be
present at the actual commission of crime, the principle of law quoted
above in (f) becomes relevant in view of the contention advanced by the
learned President’s Counsel in relation to the count of attempted
murder. The said principle of law states “mere fact of the presence of the
accused at the time of the offence is not necessarily evidence of common

intention.”

Thus, the core contention of the Appellant, in impugning his
conviction for the offence of attempted murder, is that his mere
presence at the place of the incident, without any other evidence
indicating that he did take any active part in the attack on the injured
Kusumauwathie, clearly insufficient for the trial Court to impute him with

any criminal liability under Section 32 of the Penal Code. Clearly this
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contention is based on the pronouncement made by Basnayake CJ in the
case of The Queen v Vincent Fernando and two others (1963) 65 NLR
265, (at p. 272) that “a person who merely shares the criminal intention or
takes a fiendish delight in what is happening but does no criminal act in
furtherance of the common intention of all is not liable for the acts of the

others.”

In view of this pronouncement, if the Appellant were to be
afforded an exemption from criminal liability under Section 32, on
account of his “mere presence” at the crime scene, the evidence must
indicate that he did not do any “criminal act in furtherance of the common
intention of all.” If the words of Basnayake CJ, as appear in the quoted
segment of the judgment of the Court of Criminal Appeal, taken in
isolation ignoring the rest of his Lordships reasoning, then it could lead
to a mistaken notion that the “act or acts” that are attributed to the
accused, on whom criminal liability sought to be imposed under Section
32, should be done along with or at the same time, with the act or acts of
the other accused that had resulted in the commission of that particular
offence. If this notion is accepted as a correct principle of law in relation
to imposition of criminal liability under Section 32, then the timing of
the act or acts attributed to the accused becomes material as it is the
contention of the Appellant that he was merely present, when the
others attacked and caused injuries to Kusumawathie. This contention
seems to indicate that he placed reliance on the factual position that
during the time period within which the said attack was carried out by
the others, there was no evidence at all to indicate that he did anything

to injure the woman.
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In the same Judgment, Basnayake CJ effectively negates validity of
such a notion. His Lordship stated (at p. 272) “By virtue of the definition of
‘act” in Section 31 of the Penal Code the application of the Section also extends
to a series of criminal acts done by several persons in furtherance of
the common intention of all. There are more cases which fall within the
extended application than within the wun-extended.” Thereupon, his
Lordships further stated thus; “... where a series of criminal acts is done by
several persons, each act would be done either jointly or severally. But whether
the criminal acts in the series of criminal acts are done jointly or severally if
each criminal act is done in furtherance of the common intention of all each of
the persons sharing the common intention and doing any act in the series of
criminal acts is not only liable for his own act but is also liable for the acts of

the others in the same manner as if it were done by him alone.”

More importantly, having referred to the often-quoted words of
Lord Sumner in the Privy council judgment of Barendra Kumar Gosh v.
Emperor (1925) A. 1. R. Privy Council (at p. 1), that “they also serve who
only stand and wait”, Basnayake CJ offered an important clarification to
that statement by stressing the point that the words of Lord Sumner has

i“”

to be regarded . as applying not to a bystander who merely shares
mentally the criminal intention of the others but to a person whose act of
standing and waiting is itself a criminal act in a series of criminal acts done in

furtherance of the common intention of all.”

The Appellant, however, does not claim that he was present there
as a mere bystander and simply watched the proceedings. Neither did
he claim that he merely shares the criminal intention and did nothing “in

furtherance of the common intention of all” nor derived a fiendishly delight
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from the criminal act of the others. In his statement from the dock, the

Appellant only pleaded that he had no knowledge of the incident.

While the judgement of The Queen v Vincent Fernando and two
others (supra) speaks of an accused, who, by way of an act or a series of
criminal acts done in furtherance of the common intention of all
persons, each sharing a common intention with the others and doing
any act in that series of criminal acts is not only made liable for his own
individual act but also made liable for the acts of the others in the same
manner as if it were done by him alone, the Privy Council judgment of
Mahbub Shah v Emperor AIR (32) 1945 Privy Council 118, Nair ]
stated that “ ... common intention within the meaning of the Section implies a
pre-arranged plan, and to convict the accused of an offence applying the
Section it should be proved that the criminal act was done in concert pursuant

to a pre-arranged plan”.

This principle of law was referred to in the case of The King v
Asappu et al (1948) 50 NLR 324, (at p.329) by Dias ] and restated the

underlying principle as follows;

‘... in order to justify the inference that a particular prisoner was
actuated by a common intention with the doer of the act, there must be
evidence, direct or circumstantial, either of pre-arrangement, or a pre-
arranged plan, or a declaration showing common intention, or some
other significant fact at the time of the commission of the offence, to
enable them to say that a co-accused had a common intention with the
doer of the act, and not merely a same or similar intention entertained

independently of each other.”
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Thus, the requirement considered by the Privy Council, for the
purpose of imposition of criminal liability on an accused under Section
32 in relation to the said appeal, was the presence of a pre-arranged
plan. The requirement of evidence as to a pre-arranged plan, as
considered in the judgment of Mahbub Shah v Emperor (supra), was
further expanded by the judgment of The King v Asappu et al (supra),
with the pronouncement that a Court could infer existence of common
intention on evidence as to “... pre-arrangement, or a pre-arranged plan, or
a declaration showing common intention”. The Court also highlighted yet
another factor in the said judgment, when it stated that in order to
establish criminal liability under Section 32 a Court could also infer
existence of common intention in an accused based on “... some other

significant fact at the time of the commission of offence”.

In this context, I think it is important to highlight another
important aspect in this regard. The prefix “pre” is generally taken to
connote an event that had occurred prior to, in relation to another event
that had followed the first event. Similarly, when that prefix appears in
the phrase “pre-arranged plan”, it also gives an impression to a general
reader what that particular phrase might mean is that the arrangement
to commit the offence was agreed upon by the accused must have taken
place well in advance to the time of actual commission of the offence.
However, Basnayake CJ, in the judgment of The Queen v Mahatun and
another (1959) 61 NLR 540, clarified that ambiguity by making the
authoritative pronouncement (at p. 546) that “to establish the existence of a
common intention it is not essential to prove that the criminal act was done in
concert pursuant to a pre- arranged plan. A common intention can come into
existence without pre-arrangement. It can be formed on the spur of the

moment. To hold that ‘common intention” within the meaning of the Section 32
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necessarily implies a pre-arranged plan would unduly restrict the scope of the

Section and introduce an element which it has not.”

Thus, in a given time scale, which has its starting point placed at
the occurrence of the meeting of the accused in their physical form and
its terminal point set at the time of the actual commission of the offence,
the event of common meeting of minds in the form of a pre-arranged
plan or pre-arrangement could occur at any point of time between the
said two points within that time scale, either spontaneously and
alongside with the commission of the offence, or prior to the actual
commission of the crime, and thereby making it indeed a “pre-arranged

plan”.

It is noted earlier on, in relation to the count of attempted
murder, that the prosecution presented an eyewitness, who in turn had
provided direct evidence regarding details of the violent attack that had
been unleashed upon her, by the three accused. In Wasalamuni Richard
v The State (1973) 76 NLR 534 at p. 549, HNG Fernando C] made the
following observation after considering a long line of judicial
precedents; “In Ceylon the principle in Mahbub Shah's case has been applied
in cases of direct evidence. Invariably in such cases the material question is
whether or not there was evidence of a pre-arranged plan among the assailants,
where the facts disclose that the assailants set upon their victim and assaulted

him in pursuance of which he was injured or received fatal injuries.”

Since the count of attempted murder is based on direct evidence,
it is necessary to test the validity of reasoning adopted by the High
Court in order to convict him to that count, as well as the reasoning of

the appellate Court, adopted in the affirmation of that conviction,
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against the backdrop of the legal principles that are referred to in the
preceding paragraphs.

The trial Court, in its consideration of the evidence had observed
that the injured Kusumawathie could not recall exactly what the
Appellant did to her during the attack. The Court also noted that,
despite her inability to recall a specific act of the Appellant during the
attack, she had, however, implicated all three of the accused for
mounting an attack on her. She was not challenged by the Appellant for
the role attributed for him in the attack. The question as to what
particularly the Appellant did during the attack was answered by the
injured by stating that “I cannot recall, all three came and attacked” (“ e
e, B e @, @d”). She distinctly remembered that the Appellant
had a club in his hand and also asserted that she was struck with clubs
multiple times. The trial Court was satisfied that the Appellant had
attacked the injured woman along with the other two and had
thereafter got involved with them in carrying Kusumawathie up to the
stream. Therefore, the Court concluded that the Appellant shared a
common intention with the other accused, in relation to the attack on
Kusumawathie, during which the injured woman sustained an injury
may have been caused her death in the ordinary course of nature. This
conclusion was reached by the trial Court after satisfying itself that it is
the necessary inference that could be drawn after consideration of the
material placed before it. The Court of Appeal too, in affirming the said
conviction after undertaking a detailed analysis of the evidence, also
was of the view that the “material placed before the trial Court is totally
consistent with the guilt of the accused and proves and establish circumstances

which guilt safely confirm of all three accused.”
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If there was material to reasonably conclude that the three
accused, including the Appellant, had acted in furtherance of a common
intention of all, in launching the attack on Kusumawathie, not merely to
hurt her, but to cause her death or such bodily injuries as were likely to
cause her death, and that they did so by carrying out a “pre-arranged
plan”, then there is no question as to the validity of imposition of
vicarious criminal liability on the Appellant, for the commission of the
offence of attempted murder, despite the fact the injury that had
endangered her was inflicted by the 1st accused and the Appellant was

“merely there”, with a club in his hand.

It is significant to note when Kusumawathie made a general
accusation against the Appellant, that he, along with the others, had
attacked her and there was no challenge made by him on that specific
accusation. Thus, her claim that the Appellant too had attacked her,
despite the fact that it remains bereft of any specific details of the
manner in which that attack was carried out, supported the prosecution
case, and thereby enabling the trial Court to answer the question;
whether the material presented before it is indicative of a “pre-arranged
plan” in the affirmative, which in turn established the common intention

entertained by each of the accused.

The trial Court had made a reference to this aspect of a pre-
arranged plan as it related the evidence indicating a strong motive
entertained by the 1st and 2nd accused in order to secure the land only to
themselves. It had therefore inferred that the only obstacle that
prevented them achieving that objective was the continued occupation
of the land by Kusumawathie’s family and the accused made an attempt

to remove that obstacle by mounting the said attack on her family. In
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the circumstances, it is helpful if the gist of her evidence touching on
this particular aspect is referred here in more detail, although I have
already devoted some space earlier on this Judgment in reproducing

her evidence.

The injured was attacked by the three accused, when she was
returning from the stream in a hurry after collecting her laundry. She
had already gone past the house of the 2nd accused to do her laundry
and returned home. This was the second time she had gone past that
house in that afternoon to the stream. On her hurried return, before the
onset of the heavy downpour, she came to pass the entrance to the 2nd
accused’s house. Then only the 1st accused emerged out from the house
with a sword in his hand and was flanked by the 2nd accused and the
Appellant, each carrying clubs. The 1st accused struck Kusumawathie
with his sword once on her right hand, severing her middle and ring
fingers and when he struck for the second time, she fell down. The 2nd
accused then struck her with a club and the attack by the accused, using
the sword and clubs, continued for some time. Thereafter she was
dragged down to the stream and dumped there. None of the accused
ever uttered a single word in the entirety of the whole sequence of

events.

The above narration does not speak of any recent act by which
the pre-existing animosity between the two families over the possessory
rights of the land was rekindled. The suggestion that Kusumawathie had
made an attempt to attack the 1st accused with a sword was merely for
the purpose of negating her assertion that the aggressor was the 1st
accused. The Learned Counsel did not connect that suggestion to the

incident during which Kusumawathie sustained serious injuries. The
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denial of the witness of this suggestion was not probed any further and
there was no evidence elicited by the Appellant to substantiate that
suggestion. In the circumstances, what transpires from the available
evidence is that there was no recent incident that triggered the violent

attack on Kusumawathie and her children.

In fact, there could not have been any spare time for
Kusumawathie during her short stay at home on that day to allowing her
to challenge the 1st and 2nd accused as her husband was receiving
inhouse treatment at a hospital for the past two weeks and she was
busy with the tasks of managing the house, preparing and taking meals
to her sick husband whilst attending to the needs of her children. There
was no indication of an imminent threat of violence that would be
unleashed anytime soon on any member of her family, as the mother
and the two siblings have attended to their regular activities, as if there
was absolute peace that exists between the 1st or 2nd accused, despite the

continuing resentment over the land.

Even on the day of the incident, the evidence is that Kusumawathie
had returned from hospital only in the mid-afternoon and was
thereafter busy with her daily household chores since then. There was
no indication to Kusumawathie of any acts of animosity directed towards
her by any of the accused on that particular day. Her actions clearly
indicate that she did not anticipate any of the events that had taken
place in that very evening. She had once gone past the accused’s house
to do her laundry without an incident. She then returned home to
prepare dinner for her children who are expected to return anytime that
evening itself. Then for the third time too, she had gone past the

accused house, that time in a hurry, in order to pick her laundry up
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before the onset of rain. None of the accused were seen in the open at
that point of time. Only on her return journey for the third time, the first
sign of trouble emerged as she was prevented proceeding any further
by the three accused, who had come out of their house, and formed a
human barricade blocking the pathway. Upon seeing that the 1st
accused was armed with a sword while the 2nd accused and the
Appellant had clubs, Kusumawathie immediately realised that she was in
mortal danger. After her fall due to the sustained attack, the accused,
probably due to her appearance with the bleeding injuries to her head
and showing no signs of life, had taken her to be dead and thereafter

brought her down to the stream to be left there.

This sequence clearly indicative of the fact that the three attackers
were waiting patiently until Kusumawathie returned from the stream for
the second time to mount their surprise attack on her. The fact that the
1st accused suddenly emerged out of his door armed with a sword,
being flanked by the 2nd accused and the Appellant with clubs, is
indicative that they have timed well to launch their attack and were
determined to carry out a decisive attack on the unsuspecting woman.
As already noted, this attack was not due to any provocative act done
on the part of the injured, by which she had re-ignited the animosity
that had subsided for some time. It is also not an instance where the
victim was attacked by the attackers during an incident that erupted
spontaneously and acting under the heat of passion using whatever
they could lay their hand on or had picked up from their surroundings
to be used in the attack. The three attackers were already armed with a
sword and clubs, when they emerged from the front door of their

house.
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One striking feature that could be observed from these
circumstances is that no one of the trio had issued any directions or
commands on the other two members as the attack proceeded on and,
each of them, by their conduct indicated that they knew exactly what
each of them were supposed to do individually. After the attack and
while the injured woman lay motionless, the accused knew the next
step is that she should be carried away to the exact place, where she
was eventually taken. The task of carrying Kusumawathie down to the
stream, obviously an unusual course of action by any standard, was
carried out by them without any instructions issued by the 1st accused,

who spearheaded the attack.

The only probable reason for the accused to adopt such a strange
move would have been to erase any indication of violent attack on
Kusumawathie, from the pathway as her children were due to return
home at any moment in that evening. It was essential for the attackers
not to leave any room for suspicion, so that they could have an edge
over the unsuspecting victims Swarna and Susantha, by mounting
similar surprise attacks on them, when they were least prepared. What
is important to note here is, not particularly the reason why they took
her there, but the fact that the decision to carry Kusumawathie down to
the stream was not taken at the place and time where she was attacked.
The act of carrying her down to the stream had been a result of an act of
prior understanding reached between the three attackers. It obviously
would have been reached even before the actual attack was launched,
and its timing shifts to a point even prior to their emergence from the
doorway, as Kusumawathie walked back from the stream. In this regard,
the fact that the washed clothing and the cake of soap which
Kusumawathie had in her hands at the time of her attack, that should be
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lying at the place of attack, had disappeared from the scene is a very

relevant and significant factor indicative of the degree of preparedness.

The attack on the injured was carried out by all three accused,
whilst maintaining a stoical silence in its entire duration, and therefore
the intentions entertained by each of them at that point of time had to
be inferred from the available items of evidence and also of any
inferences that could reasonably be drawn from those items of

evidence.

It was observed by the Privy Council in Mahbub Shah v Emperor
(supra - at p. 120) in fulfilling its task of consideration of the evidence,
the Court must bear in mind that “... it is difficult if not impossible to
procure direct evidence to prove the intention of an individual; in most cases, it
has to be inferred from his act or conduct or other relevant circumstances of the
case.” In the Judgment of Sirisena and six others v The Queen (1969) 72
NLR 389, the Court of Criminal Appeal quoted the Judgment of the
Supreme Court of India in Afrahim Sheik v. The State of West Bengal 3
A. 1 R. 1964 S.C. 1263 at 1268, which stated; “A person does not do an act
except with a certain intention ; and the common intention which is requisite
for the application of S. 34 is the common intention of perpetrating a particular
act. Previous concert which is insisted upon is the meeting of the minds
regarding the achievement of the criminal act ... and Section 34 then makes the
responsibility several if there was a knowledge possessed by each of them that

death was caused as a result of the beating.

The Court of Criminal Appeal observed in Regina v Somapala et
al (1956) 57 NLR 350 (at p. 353), the that the word “act”, as found in
Section 32 of the Penal Code, have been authoritatively explained

£

quoting Lord Sumner in Barendra Kumar Ghosh v Emperor (supra)
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the whole action covered by the unity of criminal behaviour which results in
something for which an individual would be punished if it were all done by him
alone ", and liability is imputed to each individual socius criminis not merely
for his own acts but for the totality of the acts committed by his confederates in
furtherance of their common intention. Vicarious or collective responsibility
attaches in such a situation for the result (e.g., death) of their united action.
But S. 32 certainly does not, in addition, constructively impute to one socius
criminis the guilty knowledge of another. In order to decide whether an accused
person, to whom liability is imputed for another person's criminal acts has
committed an offence involving guilty knowledge, the test is whether such
quilty knowledge has been established against him individually by the

evidence.”

The factors referred to in the previous paragraph makes it very
clear that there was indeed a “pre-arranged plan”, that had agreed upon
between the three accused for the purpose of causing death of
Kusumawathie or to cause her an injury that would be sufficient to cause
death in the ordinary course of nature, with which the three accused

had agreed upon before launching their attack on her.

In relation to the manner of the attack on Kusumawathie, the fact
that all three emerged from their door already armed with a sword and
clubs and that too when only the injured had reached their house, are
all indications of prior planning. Neither the Appellant nor the 2nd
accused had to think on their feet to align their individual actions to
coincide with that of the 1st accused, who acted as the main striker
during the entire episode. The three accused knew exactly what each
one of them was supposed to do with passing of each phase of the
attack. This factor becomes explicit when one takes the sequence of

events that took place after Kusumawathie, being repeatedly struck on
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her head by the 1st accused with a sword coupled with repeated club
blows aimed at her by the other two, had collapsed in the same spot
and was lying motionless. The accused took that as an indicator that she
had died. It was the 1st accused who inflicted the injury that could be

termed as a fatal in the ordinary course of nature.

However, none of the remaining partners to the attack neither
expressed their dismay or remorse for the fate of the victim, indicating
the actions of the 1st accused had far exceeded what they had
anticipated for. It is a factor that gives rise to an inference what they
saw was what exactly they wanted to see. They executed the said “pre-
arranged plan” to a total completion by mounting a violent surprise
attack on Kusumawathie, resulting in an injury that would be sufficient
to cause her death in the ordinary course of nature, and finally

disposing of their victim, under the mistaken belief that she was dead.

There is no material which might point to any other innocent
hypothesis in favour of the Appellant either from the prosecution
evidence or from his own evidence, which confined to a pleading
ignorance of the attack, taken up at the last minute, and was rightly
rejected by the trial Court. Thus, all these factors point to the irresistible
conclusion that when the Appellant did emerge through that doorway,
being armed with a club and alongside the 1st accused and 2nd accused,
to obstruct Kusumawathie who was merely returning home with
laundry, he had entertained a common murderous intention shared
with them to cause her death or to cause such bodily injuries as were

sufficient to cause her death.

The Court of Criminal Appeal, in its judgment of The King v
Piyadasa et al (1947) 48 NLR 295 (at p.297), followed the reasoning of
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Howard CJ in the judgment of King v. Herashamy (1946) 47 N. L. R. 83,
in which it was held that (at p.89), “ ... to convict all of the accused of the
offence of attempted murder each one of them at the time of the assault was
actuated by a common intention not only to beat but also to cause his death or
such bodily injuries as were sufficient to cause his death”. In the instant
appeal, the High Court was convinced that the evidence presented by
the prosecution satisfied these requirements and the offence of
attempted murder was complete and the Court of Appeal concurred
with that conclusion. These two conclusions reached by the Courts
below, which I find to be correct in both law and in fact as they were
reached after taking into consideration of the circumstances referred to
above in its totality. Hence, even if this Court were to accept the
contention of the learned President’s Counsel that, in the absence of any
specific act attributed to him during the attack, other than being merely
present with a club in his hand, as opposed to confirming his
participatory presence, that fact alone does not suffice to absolve him of
the criminal liability for the attempted murder of Kusumawathie
vicariously, because the evidence clearly point to a necessary inference
that there was indeed a “pre-arranged plan” to which he too was a party
and therefore his presence at the commission of that offence could be

taken a participatory presence.

A similar approach was taken by the Court of Criminal Appeal in
The King v Marthino et al (1941) 43 NLR 521, where several employees
of one bus Company had mounted an attack on the employees of a rival
Company, over transporting passengers between Matale and
Anuradhapura. The appellants are the employees of one company, who
had caused the bus of the rival company to stop in front of their garage
by obstructing the road with several of their own buses and then
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launching an attack on the driver and conductor of the other Company

and another person, who was travelling in that bus and injuring them.

During the appeal, in challenging the conviction by the Jury,
particularly on the 9t accused, it was contended that the evidence
indicated that he had not taken part in the attack on the employees of
the rival company but was waiting lawfully at a halting place and
therefore he did not entertain common intention with the other
attackers. De Krester ] rejected that contention after considering the

propriety of him being there at the bus halt. His Lordship stated;

“That may be so if he is taken apart in that way. But once all the
other circumstances point to a plan of attack it is difficult to believe that
he alone of the Mant Bus Co. was ignorant of the plan or disapproved of
it. The conductor of his bus and the runner were both accused. He gave
no evidence explaining how he happened to be there or that he was
unaware of any plan and in the circumstances of this case, he should

have given evidence if he had anything to say for himself.”

Having dealt with the sustainability of the conviction that had
been entered against the Appellant on the count of attempted murder
by the High Court and its affirmation by the Court of Appeal in the
preceding paragraphs, I shall now turn to consider the validity of the
conviction entered by the trial Court in respect of the remaining two

counts, i.e., the murders of Swarna and Susantha.

The available evidence against the Appellant in relation to these
two counts, as correctly pointed out by the learned President’s Counsel,
are necessarily of circumstantial in nature. Therefore, I agree with the

learned President’s Counsel on the point, that the question whether the
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Appellant had a participatory presence with shared common intention
to commit the two murders with the others at the time of its
commission, will have to be decided upon consideration of the totality
of the available items of circumstantial evidence, although, in relation to
the count of attempted murder the prosecution presented an eyewitness

account.

The primary contention of the learned President’s Counsel in
respect of the convictions for murders is, by affirmation of the
conviction of the Appellant on them, the Court of Appeal had fallen
into grave error as it failed to hold that the items of circumstantial
evidence presented by the prosecution in respect of the said two counts
are wholly inadequate even to infer his mere presence at the crime
scene and therefore incapable of offering any justification to the
drawing of an inference of guilt, which should be the necessary and

inescapable inference under the circumstances.

In view of the said contention advanced by the Appellant in
challenging the validity of his conviction to the two counts of murder, it
is incumbent upon this Court to assess that contention both in its legal
and factual aspects, in relation to the questions of law that had been
formulated and accepted by this Court. Therefore, as the first step, I
intend to examine the basis on which the trial Court found the
Appellant guilty to the two counts of murder, which would be followed
by an examination of the approach adopted by the Court of Appeal, in

affirming the said conclusion reached by the original Court.

The trial Court, in its 50-page Judgment summarised its process
of reasoning and the conclusion reached on the evidence presented
before it in the following manner (at page 45 of the Judgment);
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‘0RO PDO E IO BOD> ¢H @ IO0@IZ JE IO@OSE. S
5 o O ew8 mEwmE Ewdiud &wolda G HO®O JEwwe) ;0
GO glpEewsy O& DO &,88803 BHO co®ds oy
8B 0% Ped 9O HOe® DO e Hloow @I.
0O GoOID OIDC wINIewH wew) FEeOE 6dc HloEm oD
O g0, POIRMISHO GHEWGH SWO CHeDE (OO0 6¢cecmiecd @i
@O0 ewm®g @AEDE QI DIEIH E DO dd» ESHO
g i OEEw. & b & o0 dDE HOIEISHO S&OEe®sy
oe PORmISHeE Ewdiv e Led 09w et ¢ 8 ooy
O® domed ©. d28, PAIEMICH we 1, 2 Hlocs) ofd8 9O HE.
0O GODOO OO0 6cocIed ecous Haeedc Oom® diwed O
R0, @ gloEos S8 608 GuOId O B¢ e DD LINOS
IREBEO @B &;50 &e.”

It is clear from the above quoted paragraph, that the trial Court
was of the considered view that it could reasonably draw an inference
that the three offences were committed by the same set of persons, who
attacked Kusumaswathie and they committed the two murders, in the
course of same transaction, as the prosecution alleged in the indictment.
In page 46, The trial Court re-iterated its conclusion already reached by

stating (at p.46) “00 ¢e20d fIEmCHEs we O0MoON ed AR EHO)

Groleey Hecd we ecaOEs. 9 QINIDH POIE & DO Gy Lod ecxed® S
gecwedd B¢ w868 w95 & g@md O® edoWdids e A GemoedT
TG, D@ GmIOed GeOID O E¢ HOBO dd@ Gl & & . 1
OIRISE 389 OO0 GCece) OO OIR &¢ 8 ;88 PO &;8,8808 658 i)

Then the trial Court referred to an inference it had drawn in

stating (at p. 46) that “ 6® ¢20 Swde w28 o0 wemdes e d28 weiw

Poed POIR D@ LIADEDO (Hed) d® GMemoed GIFADS IR G HO® 6O
geovsy 8o edme) 8Osy OFH E¢ So 62l AOO IO GHEBODO OESEE

& B0 ¢85 90 Sowdaw @08 and excluded the probability of a third party

committing the two murders, as it states (at p. 48) “ owo wcows Sooo

D08 38 NVE g ;Ee8C 68 gledicy sYed 1, 2, 3 edIcOTens (ePed»
FEOIAe B¢ 0 Grvesy 6@ JEpwey Hec 8 edey gewey Sy 62002 OO O
IREB 85 O gBEDENO deHOO ;90 629888 DO PO o8,
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It is evident from the nature of injuries suffered by both the
deceased, that their deaths were due to the seriousness of multiple cut
injuries that had been inflicted on them. These injuries were inflicted
with repeated attacks on their heads using a heavy sharp cutting
weapon similar to a sword. Each of the deceased suffered at least one
necessarily fatal injury to their heads which resulted in instantaneous
death. The evidence indicates it was the 1st accused, who used a sword
in the initial attack on Kusumawathie, while the 2nd accused as well as

the Appellant had clubs in their hands.

The trial Court had thereafter taken note of the time interval of
mere five minutes between the attack on Kusumawathie and the attack
on Swarna along with the fact that the three offences were committed
within the confines of the same compound and in close proximity to
each other. The Court was satisfied that the possibility of a third-party
involvement in the two murders was highly unlikely, owing to these
factors. The Court also considered the uncontradicted evidence of
Kusumawathi, that the 1st and 2nd accused had entertained a strong
motive against her family, and there was no material even to suggest
that there were others, who similarly entertained such motives, strong
enough to launch such an attack against the three victims. The trial
Court was of the view this is the factor that reduced the likelihood of a
third-party intervention in the commission of the three offences to a

mere possibility.

In addition, the segments that are reproduced from the Judgment
of the trial Court in the preceding Section of this Judgment also indicate
that, in arriving at the final conclusion as to the guilt of the Appellant
and his co-accused on the two counts of murder, the trial Court

concluded that they did commit the said two offences in the course of
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same transaction that commenced with the commission of the offence of

attempted murder on Kusumawathie.

The approach that had been adopted by the trial Court could be
attributable to the reason that there was no direct evidence available to
arrive at a finding that the Appellant had participated in the
commission of two murders with a shared common intention with the
others. The prosecution sought to fill this factual gap in its case by
placing reliance on the several items of circumstantial evidence and
inviting the trial Court to draw an inference of guilt against the

Appellant.

The trial Court, being mindful of the requirement to satisfy itself
as to the necessity of drawing an inference of guilt, if it is the
inescapable and necessary inference under the given set of
circumstances. The trial Court, in order to exclude any reasonable
hypothesis as to his innocence and to reach the conclusion that the
items of evidence before Court are sufficient to impute criminal liability
under Section 32 on the Appellant for the two counts of murder, had
acted on the unchallenged evidence of Kusumawathie as well as the

evidence of other witnesses along with the opinions of experts.

The conclusion reached by the trial Court, that the two murders
were committed by the same three accused and those offences were
committed within the course of same transaction, which commenced
with the commission of attempted murder, is in turn based on several
inferences drawn on the combined effect of its consideration of direct
evidence, the several items of circumstantial evidence, the
presumptions of fact and the inferences the Court had drawn on them.

The Court of Appeal too, in its part, concurred with the approach of the
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trial Court in drawing such presumptions of fact and inferences, when
it affirmed the finding of guilt entered against the Appellant by the

original Court.

In determining the appeal preferred by the Appellant, where he
advanced the identical contention that had been placed before this
Court, the Court of Appeal held that “the material placed before the trial
Court is totally consistent with the guilt of the accused and proves and
establish circumstances which guilt safely confirm all three accused”. Then the
Court added that “the circumstantial evidence which surface from the
testimony of the main witness, taken its entirety and collectively establish the
quilt of all the Accused on the murder charge as well” and, highlighted its
approval of the conclusion referred to in page 48 of the Judgment of the
High Court, by making a direct reference to same. In addition, the
appellate Court also observed that the “items of direct evidence taken
collectively fortify circumstantial evidence to establish the two counts of

murder.”

Thus, the concurrence of the Court of Appeal with the conclusion
reached by the trial Court by approving the manner in which the
original Court considered the circumstantial evidence, the facts in issue
it had presumed and the inferences drawn on them. When the trial
Court concluded that it was the same three accused who committed
attempted murder were also responsible for the two murders as well, it
had obviously excluded the proposition that the Appellant had simply
walked away from the scene after committing attempted murder, as the
learned President’s Counsel surmised during his submissions before
this Court, and instead concluded that he was present with the other
two accused, when Swarna and Susantha were killed. In other words, in
order to conclude that the two murders were committed by the same
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three accused who committed the attempted murder, the trial Court
had acted on the presumption of fact that after the attack on
Kusumawathie, same three accused were present when Swarna was
attacked and continued to be present when Susantha was attacked as
well. In effect, the appellate Court had approved the several inferences
drawn by the trial Court, which in turn acted on presumptions of fact
that the persons who were present at the time of committing attempted
murder were present at the time of committing the two murders as

well.

I intend to revisit this finding of the trial Court, that the two
murders were committed during the course of same transaction that
began with committing attempted murder, further down in this
Judgment, where the consideration of the said finding in yet another
perspective. But at this point of time, I shall confine myself only to one
particular factor, namely the trial Court’s decision to act on the
presumptions of fact it had drawn upon evidence and drawing

inferences on them.

In these circumstances, it is necessary to devote some space in
this Judgment considering the legal validity of such presumptions of
fact and, in the same process, must also examine whether the trial Court
had acted within the its legally permissible limits, in presuming
existence of certain facts in issue, for this aspect will undoubtedly have
a direct bearing on the legality of the guilt of the Appellant to the two

counts of murder.

In relation to the two counts of murder, the prosecution
presented a case based on circumstantial evidence. Coomaraswamy,

(supra) states (p. 17 of Vol. I) in contrast with direct evidence,
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circumstantial evidence is where “ ... any fact from which a fact in dispute
may be inferred.” He then adds ( ibid) , “ [I]n criminal law, it would mean
evidence as to the existence of all collateral facts and circumstances from which
the commission of an offence by the accused can reasonably be inferred. The
judgment of Chakuna Orang v. State of Assam (1981) Cri. L. ]. 166, by
Lahiri ], also compared a case based on direct evidence with a one based
on circumstantial evidence, whilst specifically highlighting the

underlying principle on which the Courts have acted on such situations.

“

His Lordship states that circumstantial evidence “... ordinarily
means a fact from which some other fact is inferred, whereas, ‘direct evidence’
means testimony given by a person as to what he has himself perceived by his

1"

own senses” and therefore the “... evidence which proves or tends to prove
the factum probandum indirectly, by means of certain inferences or deduction
to be drawn from its existence and its connection with other 'facta probantia'
...”. This Judgment of the Indian Supreme Court was cited by this

Court in Rajapakse and Others v AG (2010) 2 Sri L.R. 113.

In this context, as already noted above, the contention advanced
by the learned President’s Counsel that the items of circumstantial
evidence, as adduced by the prosecution, are insufficient to draw an
inference that the Appellant was even present at the places where the
two murders were committed. He therefore seeks to challenge the
validity of the determination of the trial Court as to his participatory
presence, which essentially is a question of fact, based on the inferences
drawn from several items of circumstantial evidence. In effect, this
contention is based on highlighting a significant gap found in the
narration of events presented by the prosecution as to what the

Appellant did after Kusumawathie was dumped by the stream. Whether
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the Appellant did continue with others to the place where the murders
were committed, in order to participate in the attacks or whether he had
simply withdrawn from the company of the other two accused after the
attack on Kusumawathie by allowing them to proceed to the next phase
of the attack by simply walking away from them, as the learned

President’s Counsel contended.

There was no direct evidence presented by the prosecution
pointing to either of these possibilities. There was no explanation
forthcoming from the Appellant either, despite the strong prima facie
case against him in relation to the count of attempted murder nor did
he even suggest that position to the injured. In my view, considering the
totality of the evidence presented by the prosecution in this particular
instance, the said factual gap that exists in the prosecution case in
relation to the presence of the Appellant where the two murders were
committed, as pointed out by the learned President’s Counsel, need not
necessarily be filled out by means of direct evidence. The prosecution,
as alleged in the indictment, sought to fill this gap in its case by
presenting evidence seeking to establish that the three offences were
committed by the same three accused, and they did so during the

course of same transaction.

This situation, that resulted in due to a factual gap in a narrative,
was aptly described by the then Chairman, Law Commission of India,
Justice Mathew, in his report on proposed law reforms dealing with
Dowry Deaths, dated 10.08.1983. This report was referred to by the
Supreme Court of India, in its judgment of State of West Bengal v Mir
Mohammad Omar & Others (2000) 8 SCC 382 and reproduced a certain

part therein. Relevant part of Justice Mathew’s statement (at paragraph
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1.4 of the said report) in relation to the situation under discussion is as

follows;

“Speaking of the law of evidence, it may be mentioned that one of
the devices by which the law usually tries to bridge the gulf
between one fact and another, where the gulf is so wide that it
cannot be crossed with the help of the normal rules of evidence, is

the device of inserting presumptions.”

In the circumstances, this Court must examine whether the
presumptions of fact as to the Appellant’s presence at the time of
committing the two murders, as drawn by the trial Court, so as to
“bridge the gulf’, could legally and factually be justified, upon the
available items of evidence both direct and circumstantial before it, as

did by the Court of Appeal in determining his appeal.

Courts, in determining cases presented before them, do come
across similar situations on a regular basis. In such situations, the
Courts could turn to a provision where the Evidence Ordinance itself
had provided to cater to such situations. I have ventured to adopt this
course of action, in view of the pronouncement made by Lord Reid in
the case of Benmax v. Austin Motor Co.(1958) 1 A. E. R. 320, to the effect
“where the point in dispute is the proper inference to be drawn from proved
facts, an Appeal Court is generally in as good a position to evaluate
the evidence as the Trial Judge, and ought not to shrink from that task." This
statement was referred to and acted upon by HNG Fernando J, (as he
then was) in The Attorney General v Gnana-Piragasam and another
(1965) 68 NLR 49 (at p. 58), where the matter before their Lordships
was to determine the validity of the finding of fact as decided by the
trial Court, whether the gold bars were made in this country to the

order placed by the first Plaintiff, who sought a declaration from Court
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that he is entitled to eight bars of gold which were seized by the
Collector of Customs, Northern Province, and forfeited in pursuance of
Sections 45 and 106 of the Customs Ordinance, read with certain

provisions of the Exchange Control Act No. 24 of 1953.

The original Court accepted the plaintiff's position that he
purchased items of old jewelry by utilising profits made from a
smuggling business and were subsequently converted into gold slabs.
The Attorney General, who preferred an appeal against the said finding
of fact, contended before their Lordships that the said determination of
fact reached by Court was made neither on a perception of the oral
evidence nor was it reached based upon credibility or demeanour of
witness, but was referable solely to inferences and assumptions. It is in
these circumstances the appellate Court had made the pronouncement

reproduced above.

Before I proceed to consider the question of justifiability of
reaching such a presumption drawn on the given set of circumstances
presented by the prosecution in the form of direct and circumstantial
evidence before the trial Court, it is important to examine as to the
nature of the discretion conferred on Courts by Section 114 of the
Evidence Ordinance, within which a Court could legally draw

presumptions of fact.

Section 114 states that it confers a discretion on Courts, to
presume the existence of any fact which the Court thinks likely to have
happened, having regard to the common course of natural events,
human conduct and public and private business, in their relations to the
facts of the particular case. The Section also indicates it is a discretion

conferred on the Courts, which it may or may not exercise.
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Coomaraswamy, in his treatise on Evidence Ordinance, states (p. 340 of
Vol II Book 1) that “... wherever the ordinary course of human events and the
general tendency of human character render it probable under the
circumstances of the case that a thing is true, the Court is at liberty to presume
its truth ...” and, in addition allows a Court “...to exempt the party
asserting it from the necessity of proof in the first instance ...”. The Court
could also impose the burden of rebutting that such a presumption, as
to the existence of any fact is not true, upon the party who denies it.
Learned author then adds that “whether, in a particular case, it is safe to do
so, is a question which the Judge must decide for himself according to his
judgment”. Thus, indeed a wide discretion had been conferred on
Courts by Section 114, which it may or may not decide to exercise,
depending on the facts of each case. The inclusion of this particular
Section in the Evidence Ordinance is a mere codification of a principle

of law in England.

In the case of R v Burdett (1814-1823) AER Rep. at p.84, decided
in 1820, Best ] stated “[W]hen one or more things are proved from which our
experience enables us to ascertain that another, not proved, must have
happened, we presume that it did happen as well in criminal as in civil cases.”
Holroyd ] concurred with this pronouncement by stating “[C]rimes of the
highest nature, more especially cases of murder, are established, and
convictions and executions thereupon frequently take place for guilt most
convincingly proved by presumptive evidence only, and the wellbeing and

security of society much depend on the receiving and giving due effect to such
proofs.”

The purpose of recognising a legally sanctioned presumption of
fact was described by Monir in his Principles and Digest of the Law of
Evidence, 6t Ed, Vol 2 (at p. 1188), where the learned author states that;
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“The term “presumption of fact” is used to designate an
inference, affirmative or dis-affirmative of the existence of some
fact, drawn by a judicial tribunal, by a process of probable
reasoning from some matter of fact, either judicially noticed, or
admitted, or established by legal evidence to the satisfaction of the

tribunal.”

He then adds the modality in drawing such presumptions of fact

by stating (ibid);

“when inferring the existence of a fact from others, Courts of
justice do nothing more than apply, under the sanction of law, a
process of reasoning which the mind of any intelligent being
would, under similar circumstances, have applied itself; and the
force of which rests altogether in the experience and observation
of the course of nature, the constitution of the human mind, the
springs of human action, and the usage habits if society. The
sources of presumption of fact are, (i) the common course of
natural events, (ii) the common course of human conduct, and

(iii) the common course of public and private business.”

Illustration (a) to Section114 of the Evidence Ordinance indicates
(obviously to illustrate the point) that the said Section confers a
discretion on Court to presume, a man in whose possession stolen
goods were found soon after the theft, is either the thief or has received
the goods knowing them to be stolen. In the words of Howard CJ in The
King v William Perera (1944) 45 NLR 433 (at p.438), “the law is, that if,
recently after the commission of the crime, a person is found in possession of
the stolen goods, that person is called up to account for the possession, that is,
to give an explanation of it which is not unreasonable or improbable. The

strength of the presumption, which arises from such possession, is in
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proportion to the shortness of the interval which has elapsed. If the interval has
been only an hour or two, not half a day, the presumption is so strong, that it
almost amounts to proof; because the reasonable inference is, that the person
must have stolen the property. In the ordinary affairs of life, it is not probable
that the person could have got possession of the property in any other way. And
juries can only judge of matters, with reference to their knowledge and

experience of the ordinary affaire of life.”

The scope of Section 114, particularly in its practical aspect, was
considered by the superior Courts on numerous occasions. But the
majority of those instances, the Courts have dealt primarily with the
aspect of recent possession of stolen goods, as per illustration (a) to that
Section, in order to decide over the question whether, in the
circumstances presented in those instances, the presumption could be
extended to hold that the accused, who possessed stolen goods recently,

had committed the offence of theft as well.

However, it is important to note that the scope of presumptions
of fact that could be drawn under Section 114 were not confined only to
the cases of theft or of retention of stolen property. This statement is in
accord with the view expressed by the author of the Indian Evidence
Act as well as the Ceylon Evidence Ordinance No. 12 of 1864, Sir James
Fitz-James Stephen. In his book titled An introduction to the Indian Evidence
Act, (2nd Impression), after dealing with the topic of conclusive
presumptions, learned author then makes the following statement in
relation to Section 114, (at p. 181), that “... the Court may in all cases
whatever draw from the facts before it whatever inferences it thinks just”

(emphasis added).
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On a similar note, Wijewardene ] (as he then was), in Cassim v
Udaya Manaar (1943) 45 NLR 519, quoted Tayler on Evidence 12th Ed,
para 142, where it is noted that the “... presumption is not confined to cases
of theft but applies to all crimes even the most penal. Thus, on an indictment
for arson proof that property which was in the house at the time it was burnt,
was soon afterwards found in the possession of the prisoner has been held to
raise a probable presumption that he was present and concerned in the offence.
A like inference has been raised in the case of murder accompanied by robbery,
in the case of burglary and in the case of the possession of a quantity of
counterfeit money”. His Lordship then added a caution in drawing such
presumptions of fact by laying emphasis on the aspect that (at p. 520),
“... the Court has to consider carefully whether the maxim applies to the facts
of the case before it” because a presumption under Section 114 is not a

presumption of law but only a presumption of fact.

Having undertaken an exhaustive analysis of the judicial
precedents both local and foreign and considered the authoritative texts
on the nature of the discretion conferred on Courts to presume facts
under Section 114, Amaratunge J, in the Judgment of Ariyasinghe and
Others v Attorney General (2004) 2 Sri L.R. 357, stated (at p.399) that the
“... categories of offences in respect of which a presumption under Section 114
may be drawn are not restricted or closed. The Courts are left with an
unfettered discretion in all cases to presume, if so advised, the existence of any
fact which it thinks likely to have happened, regard being had to the common
course of natural events, human conduct and public and private business in
their relation to the facts of the particular case”. 1 am in respectful

agreement with said statement made by Amaratunge ] on Section 114, in

view of the material I have reproduced in the preceding paragraphs.
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In comparatively a recent judgment, the Supreme Court of India

expressed its view on this issue, where Thomas ], in the judgment of

State of West Bengal v Mir Mohammad Omar & Others (supra), stated

thus;

“In this case, when prosecution succeeded in establishing the
afore narrated circumstances, the Court has to presume the
existence of certain facts. Presumption is a course recognised by
the law for the Court to rely on in conditions such as this.
Presumption of fact is an inference as to the existence of one fact
from the existence of some other facts, unless the truth of such
inference is disproved. Presumption of fact is a rule in law of
evidence that a fact otherwise doubtful may be inferred from
certain other proved facts. When inferring the existence of a fact
from other set of proved facts, the Court exercises a process of
reasoning and reach a logical conclusion as the most probable
position. The above principle has gained legislative recognition in
India when Section 114 is incorporated in the Evidence Act. It
empowers the Court to presume the existence of any fact which it
thinks likely to have happened. In that process Court shall have
regard to the common course of natural events, human conduct

etc., in relation to the facts of the case.”

Therefore, the presumption of fact under Section 114 of the

Evidence Ordinance is a legally sanctioned method, which permits a

Court of law to use its discretion conferred by the said Section, to infer

the existence of a fact from either a proved fact or set of proved facts,

which were established by credible evidence. Despite the presumption

of fact of a mental state of the accused is presumed in direct evidence
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cases, generally, the necessity to draw presumptions of fact makes out
an important function in the judicial reasoning in cases that are based
on circumstantial evidence. According to Lahiri ], in Chakuna Orang v.

“

State of Assam (supra), circumstantial evidence, being . evidence
which proves or tends to prove the factum probandum indirectly, by means of
certain inferences or deduction to be drawn from its existence and its
connection with other 'facta probantia', it is called. The force of the evidence
does not depend merely on the credit attached to the 'factum probandum' but
to the result which by a process of reasoning it indirectly establishes in the
mind of the Judge. It is sometimes styled as collateral evidence or presumptive

evidence. When we infer or presume things from the collateral circumstance the

nature of the evidence is styled as collateral evidence.”

In the circumstances, it is helpful to consider the manner in which
the Section 114 had been put to use by the superior Courts and utilised
same to draw certain presumptions of fact. In that respect, I wish to
refer to the case of Perera, Inspector of Police v Mohideen (1970) 73
NLR 393, first. This is an instance where the accused was charged under
Section 3(3)(b) of the Betting on Horse-racing Ordinance for unlawfully
accepting a bet on a horse named St. Mungo, expected to run at a race
meet in England. The prosecution presented the chit by which the bet
was placed on by a decoy and accepted by the accused, in addition to
presenting a news sheet titled “Grand sporting News”, containing the
name of a horse St Mungo among the names of horses set down to run
at a race in England. It was necessary for the prosecution to establish the
fact that the horse St Mungo did run in the race held in England. This
news sheet was tendered to Court along with two issues of London
Times, published prior to the bet and on the day of the bet, indicating
that the horse named St Mungo did run at Thirsk Race on both these
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days. These were produced by the prosecution in order to substantiate
the contents of the chit, which only had St Mungo scribbled on it, in
addition to few digits indicating the value of the bet.

The trial Court held that the reports published in London Times
cannot be taken as lawful proof of the fact that the horse St Mungo was
a runner in the race referred to in the charge, in relation to the disputed
fact in issue, as it disqualifies as hearsay. In consideration of the
material available before the trial Court, HNG Fernando CJ held that, in
the absence of any evidence or inference to the contrary, Section 114
made the trial Court entitled to presume that a horse named St Mungo
did run in a race on the date of the offence. This conclusion was reached

by his Lordship on the reasoning that;

“In the language of s. 114 of the Evidence Ordinance, when
regard is had to ‘the common course of human conduct and
private business’ in relation to the practice of betting on horse-
races, it is surely ‘likely to have happened’ that St. Mungo did
run in the particular race. To think otherwise would be to think
quite unreasonably that the London Times perpetrates on its

readers either stupid pranks or fraudulent deceptions”.

In view of the above, it is quite clear that the conclusion reached
by the trial Court, over the question of fact that whether the Appellant
was present at the place where two murders were committed as they
were committed in the course of same transaction which began with the
commission of attempted murder, is a legally sanctioned presumption
of fact, if it could be drawn “in relation to the facts of the case” that had
been presented before it, as per the only qualification imposed by

Section 114. The Court of Appeal was therefore correct in accepting the
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legality of the said conclusion in this particular respect. However, in the
circumstances, it is now incumbent upon this Court to consider whether
such a conclusion, as to the presence of the Appellant at the place where
murders were committed, is justified and reasonable in relation to the

facts of the case placed before the trial Court.

Clearly the trial Court had, having considered the evidence in
totality, had acted on certain inferences it had drawn upon established
facts. These include the inferences that the Appellant had shared
common murderous intention with the other two accused and has had
participatory presence at the time of committing the two murders, in
order to find the Appellant guilty to the two counts. The necessity to
draw such inferences to determine these facts in issue before the trial
Court arose as Kusumawathie’s evidence indicate that none of the
accused, including the Appellant, did ever utter a word during the
entire duration of the attack or at least when they carried her up to the

stream, betraying their minds.

In addition to the acts attributed to the attackers by Kusumawathie
in her evidence, the trial Court must then satisfy itself as to the
intentions entertained by each of them in doing those acts and that too
to the required degree of proof, in order to determine whether those
acts were done whilst sharing common murderous intention or an
intention to cause a life threatening injury to the injured. In respect of
the two murders, the Court had to arrive at a similar finding that the
attackers shared a common intention to commit murder and the
Appellant was present with the others during the attack. In the absence
of any utterances attributed to the three accused by Kusumawawathie

that were made during the attack, indicating what they had in mind or
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what they intended to achieve by carrying out the attack, it was
necessary for the trial Court to draw inferences from the established
facts as to the existence of the requisite mental element on each of the

accused, in addition to their participation in the acts.

Hence, before I embark upon the task of assessing the
justifiability and reasonableness of the inference of the Appellant’s
presence at the time of committing the murders in the given set of
circumstances, it is helpful, if I pause for a moment to investigate the
difference between the terms ‘presumptions’ and “inferences’ that could be
drawn over facts, as the first step, in the context of a judicial inquiry. At
this juncture, it is of interest to refer to basic classification introduced by
Stephen himself on the methodology and the nature of inferences
employed in judicial investigations vis a vis scientific investigation,

which he described as follows (supra - at p.53);

1. Inferences from an assertion, whether oral or
documentary, to the truth of the matter asserted,

2. Inferences from fact which, upon the strength of such
assertions, are believed to exist, to facts of which the

existence has not been so asserted.

He then clarifies the difference between outcome of the two

inferences in the following manner (at p. 55); ,

“Let the question be whether A committed a crime. The facts
which the Judge actually knows are that certain witnesses made
before him a variety of statements which he believes to be true.
The result of these statements is to establish certain facts which
show that either A or B or C must have committed the crime, and

neither B or C did commit it. In this case that facts before the
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Judge would be inconsistent with any other reasonable hypothesis
except that A committed the crime. This would be commonly
called a case of circumstantial evidence; yet it is obvious that the
principle on which the investigation proceeds as in the last case is
identically the same. The only difference is in the number of

inferences, but no new principle is introduced.”

The word “inference” is defined in the Black’s Law Dictionary 9th
Ed, (p.847) as “a conclusion reached by considering other facts and deducing a
logical consequence from them.” Basnayake CJ] echoed this position in the
judgment of The Queen v Ekmon and Others (1962) 67 NLR 49, by
observing that (at p.62), a “... presumption is not the same as inference. In
presumption the presumed fact is taken to be true or entitled to belief without
examination or proof unless and until it is disproved while inference is the

conclusion drawn from one or more proved facts or a combination of them”.

A limitation to the extent to which the existence of a fact could be
presumed by Court, in the exercise of discretion under Section 114 of
the Evidence Ordinance, was expressed by Stephens in his book,
published in the year 1872. The rationale for the recognition of such a
limitation was due to the reason that in such cases most probably an
injustice will be done to the accused if “... the principal fact has to be
inferred from circumstances pointing to it” (supra - at p. 67). Learned
author then states “[T]his is the foundation of the well-known rule that the
corpus delicti should not in general in criminal cases be inferred from other
facts but be proven independently.” This principle was strictly applied in
situations where a person accused of murder, but no dead body was
found enabling the prosecution to establish the death of the deceased

and its cause.
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However, over the years, the Commonwealth jurisdictions have
consciously departed from this view and adopted a more pragmatic
approach by taking the view that insisting on the said rule. This is
because insisting of direct and positive evidence of death, in the absence

1“

of a dead body would result in “... many crimes would occasionally go
unpunished”. This was explicitly stated by Gour, in his work Penal Law of
British India, 5t Ed, (at p.1019); “... the absence of the body is not fatal to the
trial of the accused for murder, though a material circumstances to be
considered. Any other view would place in the hands of the accused an
incentive to destroy the body after committing the murder and thus secure
immunity for his crime. A rule to the contrary is impossible practically.”

/

Coomaraswamy (supra - Vol 1, pgs. 31,32) too states the “... position
would be the same in Sri Lanka as in India in view of the definition of ‘proved”
and accordingly “[I]n law, the fact that the corpus delicti has not been found
or traced cannot make any difference, if there is sufficient reliable evidence,
direct or circumstantial, that murder has in fact been committed.” It would be
clear from these citations, a Court could even infer a principal fact
regarding a crime, provided there is sufficient and reliable evidence,

direct or circumstantial, that a crime has in fact been committed, despite

the apprehensions of Stephens.

Thus, having considered the legal permissibility of drawing
presumptions of fact, in order to examine the factual validity of the facts
presumed by the trial Court, and to determine whether there was
sufficient material that had been placed before the trial Court to
reasonably presume the facts it did presume, I find the evidence
relating to the timing of the attacks on Swarna and Susantha is a

convenient point to embark upon that task.
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The three counts contained in the indictment against the
Appellant and other two accused were presented on the sequence of
committing attempted murder of Kusumawathie as the first count,
followed by the counts on committing the murder of Susantha and
Swarna as the 2rd and 3rd counts, respectively. It was stated in the
indictment that the 2nd and 3rd counts were committed by the three
accused sharing common intention and in the course of same
transaction that begun with commission of the offence referred to in the
1st count. But the evidence indicated that the attack on Swarna preceded

the attack on Susantha.

In the circumstances and for convenience in dealing with the
factual situation in chronological order, I prefer to follow the sequence
of the three incidents, in which they occurred, as revealed in the
evidence. Therefore, it is proposed to consider the evidence in relation
to Swarna’s murder first before I proceed to evidence relating to the

murder of Susantha.

The evidence presented by the prosecution particularly in
relation to the death of Swarna commences with Kusumawathie’s
evidence which revealed that, after about 5 minutes she was dragged
down to the stream by the accused and dumped there, she had heard
her daughter calling out “¢®e®” at least twice. The time was about 6.15
in the evening. Then she lost consciousness. She regained her senses
after about 1 %2 hours and she only heard the sound of water gushing
down in the stream. Thereupon, Kusumawathie, having failed to stand
up and walk upright due to her injuries, had dragged herself towards
her house with difficulty. She saw the bookbag of Swarna, lying on the
front garden of her house. She also saw blood patches on the wall near

the kitchen. She did not see her daughter’s body anywhere near her
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house but instead came across her son’s body, lying on an umbrella, as
she continued to drag herself along the pathway towards the main

road.

It is evident that Swarna had reached home that evening having
returned from her class, a few minutes before her brother did. Her
mother was not at home. She then called out for her mother. She would
obviously have thought, as usual, her mother would have gone to the
stream to do some washing. She called out for her mother “¢®e®”. This
was not a call of distress, as denoted by the common usage of “g®e&j”.
At that particular point of time, she had no threat of any violence and

therefore had no apparent cause to be alarmed.

The fact that Swarna’s bag and the books were strewn in the
garden indicate that, after calling out for her mother, she had to flee in a
great hurry, probably after being terrified over some incident which
happened to her at that point of time. The blood patches that were seen
by Kusumawathie and the police officer indicate that the said incident is
a violent one and the degree of its violence extends to causing physical
harm to her. This incident is clearly referable to a surprise attack
mounted on Swarna by an attacker armed with a cutting weapon, due to
which she had sustained one or more bleeding injuries. The blood
patches could not be attributed to the injuries of Swarna’s brother, since
he was killed even before reaching anywhere near their house.
Kusumawathie did not go inside the house and she merely had a passing
glance of her house, whilst dragging herself along the pathway with the
intention of seeking help. There was no evidence to indicate that any of
the accused including the Appellant had suffered any bleeding injury to

leave such blood patches. Clearly the blood patches were of Swarna,
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who suffered at least one bleeding injury during the brief period she

was inside the house.

Swarna, with this surprise attack on her, would have realised that
she was faced with an imminent threat to her life. Being injured and
terrified by this unexpected violent attack by her own relative, she then
ran out of her house, as a desperate attempt to save her life. In the
process, she dropped her bag containing books and lost a shoe.

Obviously, she needed to get to safety in a great hurry.

Placed in such a situation, the most natural and probable course
of action for Swarna to take was to run along the pathway to reach the
main road and to call out for help, as her mother did. This is the
pathway she had taken a few minutes before to reach home. But
strangely her body was found on an embankment and it was above 6 to
7 feet from the level of the pathway. She had climbed this embankment,
which is even taller than her own body height, whilst fleeing for safety,
despite her attacker was closing in armed with a sword. In view of the
medical evidence, her death had been an instantaneous one due to the
seriousness of the injuries caused to her head. She died where her body
was eventually recovered. The fact that Swarna had only two abrasions,
which were possibly due to fall, positively indicate she was not dragged
to the place where her body was found, but she had collapsed there
after the attack on her head.

Then a question arises as to what made her to climb up on a ridge
or an embankment (2¢98s) of about 6 to 7 feet above from the level of
the pathway which caused her to lose valuable time in the process and
thereby giving an advantage to her pursuer armed with a deadly

weapon, who then struck multiple sword attacks on her head, causing
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already referred to necessarily fatal injuries resulting in an

instantaneous death.

The answer to this question could be found, if another scenario,
that could reasonably be deduced from these circumstances, is
considered. Swarna’s apparent irrational conduct, could easily be
explained, if one were to infer a situation where that pathway she had
to take, was already been obstructed by someone blocking her escape
route, and thus compelling Swarna to take the most difficult route as the

only available alternative for her safety.

If that is the case, then who did obstruct Swarna from running

along the pathway?

Clearly it was not the 1st accused, as he was chasing after her
from behind. Then it must be others who were present. The Appellant
and the 2nd accused were right there, only several feet away from the
place where Swarna’s body was found, barely five minutes ago,
according to Kusumawathie. Then the strong inference could be drawn
that it was the Appellant and the 2nd accused who prevented Swarna
running along the pathway. If it was only the 2nd accused who was
preventing Swarna taking the pathway, she would have had a chance of
escaping her fate by overpowering the elderly woman. But apparently
Swarna had no choice. It appears that she was forced to take the more
difficult escape route as the only available option. In the circumstances,
it is highly probable that the Appellant too was present there, in order

to effectively prevent her escape.

It need not be emphasised that it would have been impossible for
Swarna to overpower the Appellant, a grown-up male, who is in the

prime of his youth. If this was the sequence of events that led to Swarna
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suffering a necessarily fatal cut injuries that resulted in her
instantaneous death, then the 2nd accused, and the Appellant would
most certainly have shared a common murderous intention with the 1st
accused, who carried on the fatal attack and therefore have participated
in the murder by facilitating the 1st accused. There are no other

circumstances that exist to point any other conclusion.

What is more important to note from the set of circumstances that
had been established by the prosecution is that there were sufficient
materials before the trial Court on which it could reasonably presume
the fact that while the initial attack on Swarna was being carried out by
the 1st accused, the Appellant and the 2nd accused were present at the
crime scene and facilitated the 1st accused, to complete their already

agreed plan of attack.

Susantha’s body was found just five feet away along the pathway
from the point it connected to the main road. The body was facing up
and was lying on an umbrella. Susantha had his lower left arm bent
from the elbow from the upper arm, which remained raised. His face
was heavily disfigured with several serious cut injuries. The distance

between the bodies of Susantha and his sister was about nine meters.

The expert witness who performed the autopsy on the body of
Susantha observed multiple deep and long cut injuries on his face
totaling to nine. The 10t 11th and 12t injuries, classified as defensive
injuries, were also seen on his left arm, in addition to an abrasion found
on his forehead. The witness was of the opinion that the 1st to 9th
injuries would have been inflicted on the deceased using a sharp cutting
weapon, similar to a sword, and could well have been inflicted by using

the one and the same weapon. The 9t injury was a long one, cutting
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into cervical vertebrae, major bold vessels and nerves of the neck and,

therefore, termed as the necessarily fatal injury.

Thus, the conclusion reached by the trial Court as to the guilt of
the Appellant on the two murders, was obviously based on several
presumptions and inferences drawn from the facts that are already
established through direct evidence and in addition the presumptions
of facts, likely to have happened according to ordinary human conduct.
In view of this particular factor, it is of interest to examine as to how the
superior Courts, in the past, have dealt with similar situations that were

presented for its determination.

In this respect, I shall first refer to the judgment of the Court of
Criminal Appeal in Rex v Wijedasa Perera et al (1950) 52 NLR 29. This
judgment was pronounced on the appeal preferred by the accused who
sentenced to death for the murder of one John Silva. The Section I wish
to highlight refers to the 6th accused, who was charged for conspiracy to
rob cash collection of Ceylon Turf Club, committing robbery,
conspiracy to commit murder of John Silva and abetment to commit
murder of John Silva. He was found guilty by the Jury to the 1stand 2nd

counts.

The facts related to the involvement of the 6th accused are as
follows. The 1st to 8th accused have conspired that the cash collection of
the Turf Club be robbed, whilst in transit. The Turf Club usually
transported its cash collection in a vehicle hired from a particular
establishment in Colombo. The 5th and 6t accused have hired a car from
the same establishment especially for the purpose of committing the

robbery. Usually, the cash collection is transported in the personal
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custody of one of its employees, who had the protection of an escorting

police officer.

John Silva was the unfortunate driver, who was assigned to drive
the car, that was hired by the 6th accused and his partner, who paid for
the hire. The 6th accused, an ex-policeman and the 5t accused, an ex-
Army driver were John Silva’s passengers. It had already been agreed
between the conspirators, that the 6th accused was to impersonate as an
Inspector of Police during the hold-up of the vehicle transporting cash
of the Turf Club, scheduled for the next day and the 5t accused were to

drive John Silva’s car to the place of planned heist.

Other accused have followed John Silva’s car in another smaller
car and after stopping for refreshments at Puttalam, have left in
advance. Near the culvert No. 13/4 along Puttalam-Anuradhapura
Road, a lonely and an isolated place, the 5t accused, feigning a stomach
upset and, as agreed with the others earlier on, halted the car driven by
John Silva, under the pretext of relieving himself. The 7t and 8t
accused, who had already arrived there and hiding in the jungle, were
awaiting for the arrival of the car driven by John Silva. They had a gas
mask and a rope with them. The 6th accused remained in that car while
the others have lured the unsuspecting John Silva to walk with them into

the jungle, under some pretext.

After a lapse of a few days, John Silva’s body was recovered in
highly decomposed state. It was tied to a tree in the jungle and had a
gas mask placed over its head. His death was due to suffocation, which
resulted in due to squeezing of the tube that admitted air, which

enabled the wearer to breath in, with the mask on.
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In appeal, it was contended before the Court of Criminal Appeal
on behalf of the 6t accused, that he was not physically present at the
place where the murder of John Silva was committed and did not abet

the latter’s murder either.

The Court rejected this contention. The reasoning of the Court is

indicative from the following paragraph quoted below;

“We are unable to distinguish the case of the 6" accused from
that against the other three appellants. It is true that he was
physically not present at the time the deceased man was
murdered but we are of opinion that having regard to all the facts
and circumstances he was an abettor of this murder, and as such
equally liable with his co-conspirators. His learned Counsel
conceded that the 6 accused was privy to the tying up of the
deceased in the jungle. It is clear that not only was it the
intention of the robbers to tie up the deceased man in the jungle
but it was also the intention to kill him there, and, therefore, the
ot accused is equally guilty with his co-conspirators in
everything they did in order to give effect to their common
plan. We agree with the submissions of the Attorney-General
with regard to the 6t accused. He knew that the deceased had to
die. He gave no evidence at the trial. He is an ex-police officer
and with true police caution he did not like to be seen carrying
the incriminating suitcase in which the uniform which he
was to use the following day was packed. We do not think the fact
that the 6t accused was on the road by the car while the others
murders the deceased makes any difference to his case. Somebody
had to be by the big car. This is a main road and any passer-by

who saw a large car standing unattended on a lonely forest
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road, might be tempted to stop and make inquiries which
would be extremely inconvenient for those who were murdering
the deceased in the jungle. Therefore, the 6t accused, or some
other person had to be by the car. The Attorney General argues
that if his companions told him that they had merely tied the
deceased to a tree, the 6 accused as an ex-police officer would
never have kept quiet for his own safety, because if John Silva
remained alive he would indubitably have given evidence against
the 6t accused whom he saw in circumstances in which he would

have been able to identify him.”

However, it must be noted that in the case referred to above, the
charge was abetment of murder following conspiracy. In that respect
this case differs from the instant appeal as it is based on common
intention and not on a charge of conspiracy. But what is relevant to the
appeal before this Court is that in the said Judgment their Lordships
had made several presumptions of fact, based on common course of
natural events and human conduct, in their relation to the fact of the
case presented before the original Court. These presumptions of fact
and the inferences that were drawn by the Court of Criminal Appeal are
relevant to the determination of the appeal before us, indicating the
extent to which a Court could utilise presumptions of facts and
inferences drawn upon them in determining the guilt or innocence of an
accused. The Court of Criminal Appeal had drawn several inferences
from the already established facts presented by direct evidence and also
on the presumed facts, in coming to the conclusion that the 6t accused
was equally guilty to the offence of abetment of murder, in rejecting his
contention that he remained in the car and therefore had no hand in the

commission of murder that had taken place elsewhere. The judgment of
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Rex v Wijedasa Perera et al (supra) is another among many instances
where Courts had relied on presumptions of facts and inferences drawn
from the established facts, in order to determine the validity of the
imposition of criminal liability to capital offences. Similarly, in the
instant appeal, the question to be answered by this Court too is whether
the inference of guilt entertained by the lower Court is a reasonably

drawn inference on the available material or not.

The judgment of Attorney General v Seneviratne (1982) 1 Sri L.R.
302, is another such judgment. The appeal before the Supreme Court
was a situation where the accused was charged for robbery and murder
of two persons. The prosecution case was that the deceased couple, who
lived all by themselves in a house situated in their 22-acre property, had
a large stock of pepper, was murdered by the accused while committing
robbery. Investigators found blood-stained footprints of the accused on
a newspaper bearing the same date as of the date of murder along with
his fingerprints. Witness Arnolis said the accused hired his vehicle to
transport several gunny bags of pepper from a place near Pinwatta
bend. There was a trail of pepper that commenced from the deceased’s
house and ended where pepper bags were loaded into Arnoli’s vehicle.
Essentially the case against the accused was a one based on several

items of circumstantial evidence.

When the learned Counsel for the accused contended before this
Court as to the unexplained 3 2 hour gap between the hearing of the
cries of the deceased and loading of gunny bags into the car, the Court
had drawn certain inferences based on presumptions of fact. The Court
stated that “there is evidence that there was a trail of pepper from the house of
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the deceased to the bend on the road. This path was not motorable. Therefore,
whoever carried the bags of pepper would have had to do so on foot and it
would have taken him at least ten to fifteen minutes to walk this distance. He
would have had to walk this distance to and for twelve times. The time gap is

therefore easily explained.”

The Court then added “It is significant that on the evidence of
Arnolis the conclusion that the robbery was well planned is inescapable. On the
first occasion that the accused invited Arnolis to bring his hiring car to
transport the bags of pepper, Arnolis was unable to accede to his request. That
night not only was there no robbery, but there were no murders as well.
However,on the following day when Arnolis brought his hiring car to the
Pinwatte bend the 6 bags of pepper had been removed from the bedroom of the
deceased. It was on this same night that the deceased persons were done to
death. On the evidence there is no doubt that the accused had been involved in
the attack on the couple, for otherwise his footprints could not been stained
with blood. It would have been a strange coincidence that the couple had

already been done to death at the time the accused came to remove the bags of

pepper.”

These selected segments of the Judgments that I have reproduced
above in length clearly illustrative the extent to which the Courts
exercised its discretion to presume facts from the established facts and
had drawn inferences upon both these categories of facts, in order to

reach the conclusion as to the guilt or the innocence of accused.

Returning to the conclusion reached by the trial Court on the
inference it had drawn upon the material that the murders of Susantha
and Swarna were committed during the course of same transaction by

the 1st, 2nd accused and the Appellant that commenced with the
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commission of attempted murder, to my mind a question necessarily
arises whether the trial Court, in the same process of reasoning
concluded that the pre-arrangement that existed between the three of
them, in relation to the commission of the offence of attempted murder
on Kusumawathie, could also be extended to include to commit the
deaths of her two children as well. If there was such a pre-arranged
plan and if it did include the murder of the two deceased, then that fact
coupled with the presumed act of the Appellant of being present in the
execution of that part of the said pre arrangement, would undoubtedly

justifies imposition of vicarious criminal liability on him.

This requirement of the existence of a pre-arranged plan to
commit murders, could be satisfied if the evidence presented by the

prosecution supports such a reasonable inference to that effect.

Even on a superficial consideration of the set of circumstances
that were enumerated in the preceding paragraphs, one could
immediately observe many a similarity in the series of violent attacks
that were carried out on Kusumawathie and her family members. The 1st
and 2nd accused, being the immediate neighbours and close relatives of
the victims, had sufficient familiarity with the routine activities and
movements of Kusumawathie’s family at that point of time. Clearly the
attack was carried out by selecting a day in which only one member of

the victim family was present at each point of time.

Of these three attacks, the most notable feature is the element of
surprise in the attacks carried out on each of the unsuspecting victims.
The injured had no reason even to suspect that she would be attacked
by her own relatives, when she ran out to the stream in a hurry to
collect her laundry prior to the onset of the heavy downpour in that
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evening. She was surprised to see the 1st accused armed with a sword.
Without any utterance, the 1st accused struck her with a sword.
Similarly, when Swarna innocently called out for her mother, the 1st
accused probably made the first move by striking the unsuspecting
woman with his sword. In the case of Susantha too, the way his body
was lying indicate that he had little or no opportunity to suspect, even
faintly, of the impending attack. Each one of the two murder victims
virtually had no opportunity of knowing what happened to the other
family member when they were attacked, as care was taken to prevent
them realising of what happened to the other, thus keeping the element

of surprise intact.

The medical evidence before Court indicated that it is very likely
that the same heavy cutting weapon was used in the three incidents.
The cut injuries sustained by all three victims were primarily
concentrated to their heads. The attack on them were carried out swiftly
and decisively. Except for Kusumawathie, who survived the attack in
spite of her head injury and did not move after collapsing on the
ground, other two victims had sustained necessarily fatal injuries and

died at the place where they were attacked.

Particular care was taken to retain the surprise element on the
subsequent victims by clearing any tell-tale evidence from the scene of
the previous attack. Swarna did not see any of the laundry, carried by
her mother up to the 2nd accused’s house, when she was attacked on the
pathway. This feature also explains the selection of the place of attack
on Susantha, because, if he did reach home and notice his sister’s
belongings and blood patches, he would have realised something
sinister had taken place. That would in turn prompt him to take

adequate precautions to defend himself. If he was alerted to the nature
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of imminent danger he would soon be exposed to, it would have made
the execution of the last phase of the planned attack a total failure.
Hence, it was important to mount a surprise attack particularly on
Susantha when he least expected of such an attack. The distance from
the main road to the body indicate that Susantha had just got off bus
and that too in the rain. He had his umbrella with him. The sun had
already set, and the time was few minutes after 6.30 p.m. with the dark
rain clouds still looming in the sky. Limited availability of light also
contributed to the surprise element of the attack. Susantha had no time
to react even to the instinctive response of fight or flight, at least by
making an attempt to run away from the attackers unlike his sister but,
instead was done to death on the spot with repeated attacks, numbering

nine, concentrated to his head, using a sword.

The other reason for the extension of the prearrangement made in
respect of Kusumawathie to include Susantha and Swarna as well, is the
motive. It is uncontested that there was a dispute over the land they all
lived on and the 2nd accused and her son, the 1st accused, wanted
Kusumawathie and her family out of it. The Appellant was to marry the
1st accused’s sister and that would have made him to participate in the
planned attack, because he too could someday be a beneficiary. It is
therefore clear that the motive entertained by the two accused and the
Appellant does not confine to elimination of Kusumawathie but also it
should logically extend to her children as well. Wanting the land in its
entirety, being the compelling reason to mount an attack on
Kusumawathie, there was no logic in sparing her children, who would
assert their rights over the land. If Susantha and Swarna too were not
eliminated, then it would render the already ‘completed” act of

elimination of Kusumawathie, absolutely a meaningless exercise. It
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would also pose the additional danger of leaving witnesses to a possible

criminal prosecution against the perpetrators of the attack.

As the Court, in the case of Rex v Wijedasa Perera et al (supra),
inferred that John Silva, the innocent driver of the hiring car, was killed
in order to facilitate the accused’s plan to commit the robbery and also
to wipe out a vital witness for the prosecution, in the instant appeal too,
the three of the accused including the Appellant would have decided
that both Susantha and Swarna should not live on that land anymore and
they too must die. In consideration of the manner in which the attacks
were carried out, the attackers could not have decided the fate of each
of their victims whilst on their feet and being actively engaged in the
attack. Both the murder victims, Susantha and Swarna, were expected to
return home at any moment of time when they mounted the attack on
Kusumawathie. Thus, it is clear that what should become of each of the
three victims were already decided by the trio, even before they stepped

out of their house, in order to confront Kusumawathie.

It was disclosed before the trial Court that the attempted murder
and two murders were committed within a time span of little over one
hour. Kusumawathie was attacked at about six in the evening and the
learned Counsel for the three accused who defended them before the
trial Court clarified from Dr. Wijepala Bandara whether he agrees with
the position that the deaths of the deceased would have occurred
between 6.30 p.m. to 7.30 p.m. of that evening, the expert witness
answered the question in the affirmative. ~ The assertion of
Kusumawathie that she regained her senses after about one and half
hours does not cut across this position and Swarna obviously had died
sometime after 6.15 p.m. upon her return to their house, followed by

her brother’s death. The time duration of the three incidents was
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extended to last over an hour not due to a reason within the accused’s
control but owing to the fact that the two of the remaining victims had

returned home at different time intervals.

In the circumstances, it is evident that the course of action that
commenced when the 1st and 2nd accused along with the Appellant
coming out from the entrance of the 2nd accused’s house with a prior
arrangement, in order to confront Kusumawathie who was returning
from the stream after collecting her laundry, had continued thereafter
with the killing of her two children as per the said arrangement
entertained and executed to the full by the three of the accused. Thus,
the said course of transaction had unquestionably been extended to the

attacks on Swarna and Susantha resulting in their deaths.

When viewed against the backdrop of these circumstances, the
finding of the trial Court that the two murders were committed in the
same transaction which commenced with the attempted murder is
indeed a reasonable inference to draw. In this context, it is necessary, at
least by making a superficial consideration of the term “same course of
transaction”, because it will have a bearing on the validity of the

conviction in relation to the offences of murder.

The phrase “same transaction” is used in Section 180 of the Code of
Criminal Procedure, enabling the prosecution to charge all persons
concerned in committing an offence together in one and the same
indictment, as in the instant appeal. The operative words used in the
Section are “when more persons than one, are accused of jointly committing
the same offence or of different offence committed in the same transaction ..
may be tried together or separately if the Court thinks fit.” It was noted

earlier on that the indictment on which the Appellant was tried on, was
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presented on that basis and no challenge to its validity was made by
any of the three accused before the original Court. A helpful description
of what that term means could be found in the Judgment of the Indian
Supreme Court Mohan Baitha and Others v State of Bihar and Another
(2001) 4 SCC 350, where it is stated that;

“The expression ‘same transaction' from its very nature is
incapable of an exact definition. It is not intended to be
interpreted in any artificial or technical sense. Common sense
and the ordinary use of language must decide whether on the
facts of a particular case, it can be held to be in one transaction. It
is not possible to enunciate any comprehensive formula of
universal application for the purpose of determining whether two
or more acts constitute the same transaction. But the

circumstances of a given case indicating proximity of time, unity

or proximity of place, continuity of action and community of

purpose or design are the factors for deciding whether certain acts

form parts of the same transaction or not. Therefore, a series of

acts whether are so connected together as to form the same
transaction is purely a question of fact to be decided on the

aforesaid criteria” (emphasis added).

The trial Court, in page 45 of its Judgment, as evident from the
Section reproduced above, used the identical consideration in arriving
at the conclusion that the two murders were committed in the same
transaction that commenced with the attempted murder on
Kusumawathie. The trial Court, although mindful of the requirement to
satisfy itself as to the existence of common intention and participatory
presence of the Appellant to found him guilty to the two offences, did

not specifically referred to them in its conclusion. Instead, it used the
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term that the three accused committed the three offences they were
charged with in the same transaction. But undoubtedly the Court
would have considered them, when it considered the “continuity of
action and community of purpose or design” in arriving at the said

conclusion.

The relatively later pronouncement made by the Mohan Baitha
and Others. v State of Bihar and Another (supra) perfectly in line with
the test applied by Wijeyewardene ] in the case of Jonklaas v Somadasa
et al (1942) 43 NLR 284 (at p. 285), where his Lordship held that “... the
substantial test for determining whether several offences are committed in the
same transaction is to ascertain whether they are so related to one another in
point of purpose or as cause and effect or as principal and subsidiary acts as to
constitute one continuous action. While the fact that offences are committed at
different times and places need not necessarily show that the offences are not
committed in the same transaction, yet these are matters which cannot be

ignored altogether.”

In relation to the evidence presented before the trial Court, I am
of the view that the principle enunciated in the judgment of The King v
Pedrick Singho (1946) 47 NLR 265, by Howard CJ by stating that if the
facts are so interwoven to constitute a series of facts, then such a
situation could be regarded as a one transaction, applies to the instant
Appeal as well and, as such, the finding of the trial Court that the three

offences were committed in the same transaction is well justified.

Even if the evidence clearly supports a reasonable conclusion that
the three attacks were carried out by the same three accused during the
course of same transaction, this Court, however, must satisty itself as to

legality of the criminal liability imposed at least on the Appellant, if not
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on each of the other accused. This aspect needs further consideration

with citation of a few applicable principles.

Lord Sumner in Barendra Kumar Ghosh v Emperor (supra) stated
“... liability is imputed to each individual socius criminis not merely for his
own acts but for the totality of the acts committed by his confederates in
furtherance of their common intention. Vicarious or collective responsibility
attaches in such a situation for the result (e.g., death) of their united action. In
Regina v Somapala et al (1956) 57 NLR 350 at p. 353, the Court of
Criminal Appeal observed that Section 32 of the Penal Code “... does
not, in addition, constructively impute to one socius criminis the guilty
knowledge of another. In order to decide whether an accused person, to whom
liability 1s imputed for another person's criminal acts has committed an offence
involving guilty knowledge, the test is whether such guilty knowledge has been
established against him individually by the evidence.” This requirement
could be satisfied if the evidence presented by the prosecution supports
a reasonable inference of the existence of a pre-arranged plan, as the
Privy Council, in its judgment of Mahabub Shah v Emperor (supra)
stated (at p.120) “ ... common intention within the meaning of Section
implies a pre-arranged plan, and to convict the accused of an offence applying
the Section it should be proved that the criminal act was done in concert
pursuant to the pre-arranged plan” or as in The King v Asappu et al
(supra), “... in order to justify the inference that a particular prisoner was
actuated by a common intention with the doer of the act, there must be
evidence, direct or circumstantial, either of pre-arrangement, or a pre-arranged
plan, or a declaration showing common intention, or some other significant fact
at the time of the commission of the offence, to enable them to say that a co-
accused had a common intention with the doer of the act, and not merely a

same or similar intention entertained independently of each other.”
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In Sirisena and six others v The Queen (1969) 72 NLR 389, the
Court of Criminal Appeal quoted the Judgment of the Supreme Court
of India in Afrahim Sheik v. The State of West Bengal 3 A. 1. R. 1964
S.C. 1263 at 1268, which stated; “ A person does not do an act except with a
certain intention; and the common intention which is requisite for the
application of S. 34 is the common intention of perpetrating a particular act.
Previous concert which is insisted upon is the meeting of the minds regarding

the achievement of the criminal act.”

In determining the course of action it had taken, the trial Court,
particularly in order to decide on the question of fact whether the
Appellant had a participatory presence during the attack on Swarna and
Susantha, had aided itself with the presumption of fact that it had
arrived at after a consideration of the totality of the material, that the
Appellant was present with the other two, when the two murders were
committed upon the pre-arrangement which all three had shared from
the commencement of the series of attacks on their victims. The Court
arrived at this finding on the premise that they were committed within
the course of same transaction that commenced with the commission of
the offence of attempted murder and continued thereafter with that of
committing the two murders. There was no alternative version
available for the Court to consider. The Appellant in his short statement
from the dock denied any knowledge of this incident but did not put
across any suggestions as to what he did and, more importantly what
he did not, thereby left Kusumawathie’s evidence without a challenge

with an alternative narration.

In my view the phrase “in the course of same transaction” was used
by the trial Court, in a sense that it had the components of common

intention and participation of each accused, incorporated into it, as
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these factors are continued to be present from the initial criminal act to
the next criminal act, if it could be taken as such. Despite the fact that
the conviction entered against the Appellant by the trial Court without
specifically referring to some of these individual components, when it
decided that it was committed in the course of same transaction as
fulfilment of a prior arrangement, it was obviously mindful of the
existence of these requirement, as evident from several references that

were made to them in the course of its judgment.

When viewed in the light of the above, the Appellant’s presence
during the attack on Kusumawathie and thereafter on her children could
not be taken as a mere by stander who simply watched what was
happening due to his curiosity. Neither the Appellant’s conduct could
be accepted as “who merely shares the criminal intention” nor as a person
who derived “fiendishly delight in what is happening” as per The Queen v
Vincent Fernando and two others and Mir Mohammad Omar & Others
(supra). In the context of consideration of any other reasonable
hypothesis that might accrue in favour of the Appellant, the trial Court
had considered the probability of a third-party involvement in the
commission of the two murders. None of the accused or the Appellant
had made any suggestion to the prosecution witnesses in that regard.
The prosecution evidence also does not provide any basis for such a
proposition. Nonetheless, the trial Court considered this hypothesis and
then decided to exclude same on the basis such an involvement of
another party is highly unlikely, given the fact that the two murders
were committed by the three accused in the same transaction with the

motive attributed to them.

The process of reasoning adopted by the trial Court to exclude a

third-party involvement in the commission of the two murders runs
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parallel to the process of reasoning adopted by Sir Stephen, when he
stated (supra - at p 55);

“Let the question be whether A committed a crime. The facts which the
Judge actually knows are that certain witnesses made before him a
variety of statements which he believes to be true. The result of these
statements is to establish certain facts which show that either A or B or
C must have committed the crime, and neither B nor C did commit it. In
this case that facts before the Judge would be inconsistent with any other

reasonable hypothesis except that A committed the crime.”

Learned author, in his attempt to illustrate the manner in which a
Court could prefer to accept one hypothesis among several other by
accepting same and discarding others, adopted a process of logical
reasoning in the selection of that particular hypothesis against the
others. If this example is adopted with certain modifications to suit the
circumstances of the instant appeal then it should read thus; if certain
facts which show that the three accused together or a third party must
have committed the crimes, and the established facts before the Judge
points to the fact that no third party involvement, then the “facts before
the Judge would be inconsistent with any other reasonable hypothesis except

7

that the three accused committed the crime.” Then the remaining question
would be the liability of the Appellant, in the commission of the

murders.

The decision of the Court of Appeal, in affirming the conviction
entered by the trial Court upon the said inference, adopted the
reasoning of the judgment of the Court of Criminal Appeal in King v

Gunaratna et al (1946) 47 NLR 145, which dealt with a case of
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circumstantial evidence. Cannon ], referring to the contention by the
appellant before that Court stating that the evidence related to
circumstances that are only of suspicion against him, stated (at p.149)
“... each fact, taken separately, may be so termed, but the question for
consideration is whether, taken cumulatively, they are sufficient to rebut the
presumption of innocence”. The conclusions reached by the trial Court as
well as the appellate Court could not be faulted, in view of the
considerations I have already referred to in this Judgment, taken along
with the pronouncement in the Judgment of Attorney General v
Seneviratne (supra) that “The Jury, who are judges of fact, are entitled, as
they did in the present case, to conclude that where murder and robbery form
part of the same transaction, the person who committed the robbery committed
the murder also” which I reformulate in relation to the instant appeal to
denote that the trial Court, being the tribunal of fact, is entitled to
conclude that the persons who committed the attempted murder also

committed the two murders where the attempted murder and the two

murders form part of the same transaction,

However, in Don Somapala v Republic of Sri Lanka (1975) 78
NLR 183, Thamotheram | held the view (at p.188); “... Court may
presume that a man who is in possession of stolen goods, soon after the theft, is
either a thief, or has received goods knowing them to be stolen, unless he can
account for its possession. This is a presumption which a Court may or may

n

not draw depending on the circumstances of the case. There is no " similar "
presumption that a murder committed in the same transaction was committed
by the person who had such possession. There is no presumptive proof of this.
The burden still remains to prove beyond reasonable doubt that the person who
committed the robbery did also commit the murder. All that the prosecution

has established is that the accused was present at the time of robbery.”

75



S.C. Appeal No. 14/2019

This statement of Thamotheram | was considered by a divisional
bench of five Judges of this Court in Attorney General v Seneviratne
(ibid), and Weeraratne ], with concurrence of Sharvananda ] (as he then
was) and Zosa J, held that “... the ruling in Somapala's case should be
confined to the special facts of that case and has no application to the
facts disclosed in the instant case. The Jury, who are judges of fact, are entitled,
as they did in the present case, to conclude that where murder and robbery
form part of the same transaction, the person who committed the robbery
committed the murder also. The validity of such a conclusion depends on the
facts of the transaction.” 1 respectfully follow the pronouncement made
by Weeraratne ] that “... the ruling in Somapala's case should be confined to
the special facts of that case” and hold that it does not lay down a general
principle. I fortify my view on that statement with the wording found in
Section 114 itself to the effect that the Court may presume existence of
any fact which it thinks likely to have happened having regard to
common course of natural events, etc. “... in their relation to the facts
of the particular case” (emphasis is added), as observed by Amaratunge

J in Ariyasinghe and Others v Attorney General (supra).

In this regard, it must be noted that the indictment, upon which
the 1st accused, 2nd accused and the Appellant were tried on, too had
been presented before the trial Court on that very basis. It is not
necessary to highlight the fact that the participatory presence of the
Appellant in the commission of the three offences is built into the said
conclusion reached by the trial Court and affirmed by the Court of
Appeal, and I have no reason to term it as an unreasonable inference

reached on the available material.
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Learned President’s Counsel placed his contention solely upon
the factor that there was no sufficient evidence to support a conviction
on attempted murder and there was none to support the conviction on
murders. In view of the reasons already stated in the preceding part of
this judgment, it is my considered view that the inference reached by
the trial Court is a reasonable inference that could be drawn upon,
having regard to the totality of the circumstances presented before that
Court and therefore could also be termed as a necessary inference, in
the absence of any material to the contrary. I find the following
statement of De Kretser ] in The King v Marthino et al (supra, at p.524) is
apt in relation to the instant appeal, since the evidence presented by the

1

prosecution clearly forms a substantial compact mass and to
disintegrate the evidence into fragments and to examine each fragment is

hardly to do justice to the evidence as a whole.”

The Court of Criminal Appeal, in its judgment of Wasalamuni
Richard and two Others v The State (1973) 76 NLR 534, had held thus
(at p.552);

“The question whether a particular set of circumstances establish
that an accused person acted in furtherance of a common
intention is always a question of fact and if the jury's views on
the facts cannot be said to be unreasonable, it is not the function
of this Court to interfere. In Rishideo v. State of Uttar
Pradesh, (1955) A. I. R. 331, (at p.335), the Supreme Court of

India has expressed this principle on following terms;

“After all the existence of a common intention said to have
been shared by the accused person is, on an ultimate

analysis, a question of fact. We are not of opinion that the
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inference of fact drawn by the Sessions Judge appearing
from the facts and circumstances appearing on the record
of this case and which was accepted by the High Court was
improper or that these facts and circumstances were

capable of an innocent explanation”.

In this instance, the conclusion reached by the trial Court that the

Appellant had shared a common murderous intention with the other

two accused to commit murder, in addition to him sharing a common

intention to commit either the murder of Kusumawathie or to cause life

threatening injury to her could easily be termed as a reasonable

inference that had been reached upon consideration of the set of

circumstances that were presented before Court. Therefore, I concur

with the affirmation of the said conclusion by the Court of Appeal.

Accordingly, I proceed to answer the three questions of law, on

which the instant appeal was heard, in the following manner;

(b)

Did the Learned Judges of the Court of Appeal fail to
appreciate that the entirety of the evidence led at the trial in
the High Court do not justify the conviction of the
Appellant of the offences set out in 1st, 2nd, and 3td charges

of the Indictment? No.

Did the Learned Judges of the Court of Appeal fail to
appreciate the items of evidence in favour of the Appellant
which tends to negative his participation in the incidents
which culminated in causing hurt to Thotapitiya
Arachchilage Kusumawathie and causing the deaths of

Hettiarachchige Susantha and Hettiarachchige Swarna? No.
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(d) Did the Learned Judges of the Court of Appeal misdirect
themselves in holding that the Appellant’s convictions in
respect of the murders of Hettiarachchige Susantha and
Hettiarachchige Swarna is correct inasmuch as there is no
direct or circumstantial evidence connecting the Appellant

with the said murders? No.

In view of the fact that the answers of this Court on all the
questions of law are found to be in the negative, the conviction entered
by the High Court against the Appellant on all three counts in the
indictment and the judgment of the Court of Appeal dismissing the
appeal of the Appellant by affirming the said conviction should not be
disturbed. The judgment of the Court of Appeal and the judgment of
the High Court are accordingly affirmed, along with the sentences

imposed on the Appellant.

The appeal of the Appellant is accordingly dismissed.

JUDGE OF THE SUPREME COURT

P. PADMAN SURASENA, |.

I agree.

JUDGE OF THE SUPREME COURT

MAHINDA SAMAYAWARDHENA, J.

I agree.

JUDGE OF THE SUPREME COURT
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Written submissions:

by the 4A and 5t Defendant-Appellant-Appellant on
04.04.2014 and 02.11.2021.

by the 1st Defendant-Respondent-Respondent on
02.10.2019, 05.07.2021 and 01.11.2021.

Decided on: 28.02.2024

Samayawardhena, J.

The plaintiff filed this action to partition the land described in the
schedule to the plaint among the plaintiff and the 1st and 2rd defendants
in equal shares, each being entitled to a 1/3 share of the land. After an
uncontested trial in which only the evidence of the plaintiff was led, the
judgment dated 15.07.1992 was entered allotting the shares as

previously mentioned.

The District Court refused the 4th defendant’s application for intervention
after the judgment was delivered. Thereafter the Court of Appeal made
order dated 07.06.2000 directing the District Court to add the 4tk
defendant as a party and to allow him to place evidence of his interests
in the land and to amend the interlocutory decree accordingly. Upon this
direction, the District Judge allowed further evidence to be led and made
order dated 05.12.2005 whereby it was decided to divide the 1/3 share
originally allotted to the 1st defendant between the 1st and 4th defendants
equally, i.e. each being entitled to a 1/6 share. No change was made in
respect of the 1/3 share each allotted to the plaintiff and the 2nd
defendant. On appeal, the High Court set aside this order and restored
the previous judgment of the District Court dated 15.07.1992. This
appeal by the 4t defendant is against the judgment of the High Court.
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Heen Banda was at one time owner of the land to be partitioned by deed
No. 500 dated 22.10.1942 (P2). According to the deed, he became entitled
to “One undivided third part or share of and all that land called
Ulpathewatte of three amunams in paddy sowing extent”. Heen Banda
had plan No. 262 dated 09.11.1945 (P3) prepared to depict this land.
According to this plan, the extent of the land is 1 acre, 2 roods and 3/4
of a perch. Heen Banda transferred undivided 2 roods to the 2nd
defendant by deed No. 287 dated 17.12.1974 (P5), and another undivided
2 roods to the plaintiff by deed No. 288 (P4) executed on the same date
by the same notary. After the execution of these two deeds, Heen Banda
was left with only 2 roods and 3/4 of a perch. These facts are not

disputed.

Thereafter, Heen Banda transferred an undivided extent of one pela
paddy sowing area to the 4t defendant by deed No. 4390 dated
17.03.1977 (5D5) and another same extent of land to the 1st defendant
by deed No. 4392 (1D1) executed on the same date by the same notary.

According to traditional Sinhala land measurements as reported in
Ratnayake v. Kumarihamy [2002] 1 Sri LR 65 at 81, 1 pela of paddy
sowing extent is equivalent to 2 roods and 20 perches. After the execution
of deeds P4 and PS5, it is undisputed that Heen Banda did not have rights
on the land to transfer one pela each to the 1st and 4t defendants. As I
stated previously, he had only 2 roods and 3/4 of a perch left. Therefore,
after the transfer of his remaining rights to the 4th defendant by deed
5DS5, Heen Banda did not have any rights to alienate to the 1st defendant
by deed 1D1.

However, the 1st defendant claims priority over the 4th defendant’s deed
by prior registration. Although the 4th defendant’s deed is prior in date of
execution, it is not prior in date by registration. The 1st defendant’s deed

was registered at the Land Registry before the 4t defendant’s deed was
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registered there. This is the crux of the matter on this appeal. The contest
of this appeal is only between the 1st defendant and the 4th defendant.
There is no issue with regard to the 1/3 share each of the plaintiff and

the 2nd defendant.

In terms of section 7(1) of the Registration of Documents Ordinance, No.
23 of 1927, as amended, an instrument affecting land is void as against
all parties claiming an adverse interest thereto on valuable consideration
by virtue of any subsequent instrument which is duly registered under
the Ordinance. If A sells his land to B by a notarially executed deed and
after some time sells the same to C in the same way, the second sale
overrides the first sale, if C registers his deed before the first deed is
registered. Section 7(2) enacts that fraud or collusion in obtaining such
subsequent instrument or in securing the prior registration thereof shall

defeat the priority of the person claiming thereunder.

However, registration is not indispensable for the validity of a deed. Want
of registration does not make an otherwise perfect title imperfect. An
unregistered deed may be considered void when compared to a registered

one, but it remains valid and enforceable for all other purposes.

Three main requisites need to be satisfied for the doctrine of priority by

registration to operate:

(1) Both deeds shall proceed from the same source.
(2) The interests sought to be conferred shall be adverse, creating a
clash of interests.

(3) The conveyance shall be for valuable consideration.

There is no dispute that the 1st defendant’s deed and the 4th defendant’s
deed originate from the same source for valuable consideration. But the

issue is whether the interests sought to be conferred by Heen Banda by
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those two deeds are adverse, creating a clash of interests. The deeds must

conflict with one another to claim priority by registration.

A. St. V. Jayewardene, The Law Relating to the Registration of Deeds
(1919), page 80 states:

Instruments may be said to be adverse when the rights dealt with
by them are inconsistent or antagonistic, but not when the rights
dealt with by one, do not interfere with, or infringe the rights dealt

with, by the other.

In Samaranayake v. Cornelis (1943) 44 NLR 508 at 511 De Kretser J.

states:

The argument that the competing deeds must come from the same
source is quite correct if properly understood. It does not mean that
they must come from the same person or persona. As de Sampayo
J. put it in Bernard v. Fernando [16 N. L. R. 438], “The truth, I think,
is that the expression ‘adverse interest’ refers only to cases where
two persons claim interests traceable to the same origin”, i.e., the
lines of title must not be parallel but must intersect at some point

and so produce the clash of interests.

In Wijewardena v. Lorenzu Perera (1880) 4 SCC 9, the plaintiff took a
secondary mortgage of a piece of land, and his mortgage expressly recited
that the land was subject to the claimant’s primary mortgage. The
plaintiff registered his secondary mortgage prior to the registration of the
claimant’s primary mortgage. The Supreme Court held that the plaintiff’s
priority of registration did not give his mortgage priority over the

claimant’s mortgage. Cayley C.J. states at pages 9-10:

[The Ordinance] renders void a prior unregistered deed as against

parties claiming an adverse interest thereto by virtue of a
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subsequent deed which has been duly registered. But in the present
case there is no conflict of adverse interests in the deeds. The same
interest is not dealt with by the two deeds. The plaintiff’s deed
purports to creates a secondary mortgage, and the claimant’s
primary mortgage is expressly recited in the plaintiff’s deed. It is
clear that the intention of the parties was that the plaintiff’s
mortgage should be subject to the claimant’s. The two mortgages are
not adverse one to other, but the second one hypothecates such
interest only as the mortgagor had left to him in the land after the

first mortgage was effected.

In the case of Mohamad Ali v. Weerasuriya (1914) 17 NLR 417 the Court
impressed upon the requirement of “adverse interest” as an

indispensable one for a successful plea for priority by registration.

In Jayawardena v. Subadra Menike (SC/APPEAL/32/2009, SC Minutes
of 04.03.2010) it was held:

It is quite clear that in terms of section 7(1) of the Registration
of Documents Ordinance, an instrument becomes void if it is not duly
registered, provided that there is an adverse claim against the said
instrument by virtue of a subsequent instrument, which is duly

registered.

In Jinaratana Thero v. Somaratana Thero (1946) 32 NLR 11, Jayetileke
J. held that “To interpret a deed, the expressed intention of the parties

must be discovered.”

On the facts and circumstances of this case, it is evident that Heen Banda
did not intend to dispose of the same portion of land to two different
people dishonestly or otherwise. According to the schedules of the two
deeds, Heen Banda transferred “An undivided extent of one pela paddy

sowing towards the West’ of the land to the 4th defendant by deed No.
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4390 dated 17.03.1977 (5D5) and “An undivided one pela paddy sowing
towards the North” of the land to the 1st defendant by deed No. 4392
(1D1) executed on the same date by the same notary. The deeds 5SDS5 and
1D1 are not competing deeds and there is no clash of interests. The
argument of learned counsel for the 1st defendant that since no divided
portions were transferred, both deeds convey “some adverse or
inconsistent interest” in the land to attract the applicability of the

statutory principle of priority by registration is unacceptable.

Section 7(4) of the Registration of Documents Ordinance states that
registration of an instrument under the Ordinance shall not cure any
defect in the instrument or confer upon it any effect or validity which it
would not otherwise have except the priority conferred by the section.
Prior registration does not confer title on the holder of the prior registered

subsequent deed.

There is no ambiguity as to what was intended to be conveyed by the said
two deeds by Heen Banda. He wanted to convey equal shares to both the
1st and 4th defendants but from different parts of the larger land. If there
is any ambiguity, the court can look for extrinsic evidence to resolve the

ambiguity.

It was held in the Supreme Court case of Appuhamy v. Gallella (1976) 78
NLR 404:

Where the extent of a grant of land is stated in an ambiguous
manner in a conveyance, it is legitimate to look at the conveyance in
the light of the circumstances which surrounded it in order to
ascertain what was therein expressed as the intention of the parties.
It is permissible to resort to extrinsic evidence in order to resolve the
ambiguity relating to the subject matter referred to in the

conveyance. In such circumstances it is proper to have regard to the
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subsequent conduct of each of the parties, especially when such
conduct amounts to an admission against the party’s proprietary

interest.

In the instant case, after Heen Banda had executed the two deeds, the 1st
defendant entered into possession of the northern portion of the land and
the 4th defendant entered into possession of the south-western portion of
the land. The preliminary plan and the report clearly confirm this. The
buildings of the northern portion of the land including the house marked
D were claimed by the 1st defendant before the surveyor and the house
marked F in the south-western boundary was claimed by the 4th
defendant. There is no dispute over these improvements. The house
claimed by the 1st defendant is in lot 1 in the preliminary plan whereas
the house claimed by the 4th defendant is in lot 2 in the same plan and
the two lots are separated by a “ocd ©@”. These circumstances amply
demonstrate the intention of not only the transferor Heen Banda but also

the 1st and 4th defendants.

In Dingiri Naide v. Kirimenike (1955) 57 NLR 559 it was held that “Where
several deeds form part of one transaction and are contemporaneously

executed, each deed must speak only as part of the one transaction.”

Hence I hold that the doctrine of priority by registration is inapplicable in

this instance.

The District Court correctly analysed the evidence from the proper
perspective and gave effect to the intention of Heen Banda. Accordingly,
the remaining interest of Heen Banda was divided equally between the
1st and the 4th defendants (each receiving a 1/6 share). However, the High
Court took the view that there was “no sufficient material available to
arrive at such finding” by the District Court, despite there being, as I

previously explained, sufficient material to support that conclusion.
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The main argument of learned counsel for the 1st defendant is that the
Court of Appeal did not set aside the original judgment of the District
Court dated 15.07.1992 whereby the entire land was divided equally
among the plaintiff and the 1st and 2rd defendants, but only allowed the
4th defendant to place evidence of his interests in the land before the
District Court and the amendment of the interlocutory decree, if
necessary. His argument is that since the Court of Appeal did not set
aside the original judgment of the District Court, the 4th defendant’s
appeal must necessarily fail as the District Court could not have altered
its own judgment. If that argument is accepted, the Court of Appeal order
allowing the 4th defendant to lead evidence to establish his rights to the
land and to amend the interlocutory decree accordingly is meaningless.

I reject that argument unhesitatingly.

This Court granted leave to appeal against the judgment of the High

Court on the following questions of law:

(a) Did the High Court err in holding that the intention of Heen Banda in
executing deeds 1D1 and 5D5 was to convey equally to the 1st and
4t defendants his balance 1/3 share, was not relevant?

(b) In terms of the contents of the schedules of the said two deeds
should those two deeds be read together?

(c) Are the said two deeds only one transaction although contained in
two separate documents?

(d) Did the High Court err in holding that deed 1D1 gets priority by prior

registration over deed 5D5?

I answer the questions of law in the affirmative and set aside the
judgment of the High Court dated 23.08.2011 and restore the order of
the District Court dated 05.12.2005 and allow the appeal with costs
payable by the 1st defendant to the 4(a) defendant.
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Priyantha Jayawardena, P.C., J.

I agree.

A.L. Shiran Gooneratne, J.

I agree.

SC/APPEAL/23/2014

Judge of the Supreme Court

Judge of the Supreme Court
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IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI

SC Appeal No: 25/2021
H.C. (Civil) Case No: CHC/745/2018/MR

LANKA

In the matter of an application for leave to
appeal in terms of Section 5 of the High
Court of the Provinces (Special Provisions)
Act No. 10 of 1996 read with the provisions
of the Civil Procedure Code

Mahawaduge Priyanga Lakshitha Prasad
Perera

No. 60, Kandawala,

Katana.

Carrying on business as a sole proprietor
under the name and style of Trading
Engineering and Manufacturing Company’

Plaintiff

China National Technical Import and
Export Corporation

No. 90,

Xi San Huan Zhong Lu Genertec Plaza

Beijing, China

Having its local representative office at
No. 445A, 3" Floor, Galle Road,
Colombo 03.

Defendant

AND NOW BETWEEN



Before

Counsel

Argued on

Mahawaduge Priyanga Lakshitha Prasad
Perera

No. 60, Kandawala,

Katana.

Carrying on business as a sole proprietor
under the name and  ‘Trading
Engineering Manufacturing Company’

Plaintiff-Petitioner

Vs.

China National Technical Import and
Export Corporation

No. 90,

Xi San Huan Zhong Lu Genertec Plaza

Beijing, China

Having its local representative office at
No. 445A, 3" Floor, Galle Road,
Colombo 03.

Defendant-Respondent

Priyantha Jayawardena PC, J
Yasantha Kodagoda PC, J
Arjuna Obeyesekere, J

Sanjeewa Jayawardena PC with Ruwantha Cooray and Rukshan Senadeera
for the Plaintiff-Appellant

Chandaka Jayasundera PC with Shivan Kanag-Ishvaran and Rukmal
Cooray for the Defendant-Respondent

13" February, 2024



Decided on : 29" February, 2024

Priyantha Jayawardena PC, J

The instant appeal was filed by the plaintiff-appellant (hereinafter referred to as the “appellant”)
seeking to set aside the judgment of the Commercial High Court dated 7" of December, 2020,
where the plaint was dismissed consequent to a preliminary objection raised by the defendant-

respondent (hereinafter referred to as the “respondent”).

The Plaint

The appellant instituted action in the Commercial High Court on the 19" of October, 2018 against

the respondent, claiming, inter alia, a sum of Rs. 602,298,639/10 with legal interest.

The appellant stated that he is a Sole Proprietor carrying on business as a Civil Engineering
Contractor, under the name and style of “Trading Engineering and Manufacturing Company”, and

the respondent is a company duly incorporated under the laws of the People’s Republic of China.

In his plaint, the appellant stated that the respondent has its local representative office, the contract
sought to be enforced was entered into, and/or the cause and/or causes of action set forth in
the plaint arose within the local limits of the jurisdiction of the Commercial High Court. It was
further stated that the Commercial High Court has jurisdiction to hear and determine the matter
under and in terms of the provisions of the High Court of the Provinces (Special Provisions) Act
No. 10 of 1996.

The appellant further stated that on the 11" of June, 2010 the respondent entered into a contract
with the Road Development Authority for the construction of the Southern Transport Development
Project bearing reference No. RDA/STDP/CEXIM/P-K4. Thereafter, on the 3" of November,
2011 the respondent entered into a Sub-contract with the appellant bearing No.
STDP/CNTIC/TEAM/2011/10/3 (hereinafter referred to as the “Sub-Contract”), which was
produced as part and parcel of the plaint marked as ‘P2’. The appellant stated that, as per the terms
in the said Sub-Contract, he completed the work and handed it over to the respondent on the 22"
of September, 2013.



The appellant further stated that later, certain disputes arose from the said Sub-Contract with the
respondent. However, as they were unable to settle the said disputes amicably, the said disputes
were referred to arbitration in terms of Clause 17 of the said Sub-Contract by Notice of Arbitration
dated 2" of April, 2014. (The said Notice of Arbitration was signed by the appellant as the
Managing Director of Trading Engineering Manufacturing Company.) However, the respondent

denied the claim by reply dated 30" of April, 2014 and included a counterclaim in the said reply.

The appellant stated that it was later found out that, by mistake, his business was named as a
company incorporated under the Companies Act of Sri Lanka in the said Sub-Contract and
in the Notice of Arbitration, whereas it was in fact a Sole Proprietor and not an incorporated
company under the Companies Act No. 7 of 2007. Further, the Registration No. (AA) 4726,
referred to as the company registration number in the said Sub-Contract, is the business registration
number given to the Sole Proprietorship registered by him.

Hence, a new Notice of Arbitration was sent to the respondent by the appellant’s Attorney-at-Law
on the 20" of June, 2014 informing the respondent that the initial Notice of Arbitration dated 2"
of April, 2014 is withdrawn and that the new Notice of Arbitration should be considered as the
correct Notice of Arbitration. In the said Notice of Arbitration, the appellant was named as the
claimant to the dispute referred to arbitration. Furthermore, the appellant included additional

claims in the second Notice of Arbitration.

The appellant further stated that the respondent objected to the jurisdiction of the Arbitral Tribunal
on the basis that the Notice of Arbitration dated 20" of June, 2014 refers to the appellant as a Sole
Proprietor, whereas the said Sub-Contract was entered into between the respondent and a company
said to be duly incorporated in Sri Lanka, namely Trading Engineering Manufacturing Company.
Thus, there was no agreement between the appellant and the respondent to arbitrate the disputes
referred to in the Notice of Arbitration.

After hearing the submissions of the parties, the Arbitral Tribunal delivered its Order on the said
objection raised by the respondent and terminated the proceedings of the said Arbitration on the
basis, inter alia, that the said Sub-Contract is not a valid contract and therefore there is no valid
arbitration agreement between the parties to refer the alleged disputes to arbitration. Further, it was
held that, as the Arbitral Tribunal derives its jurisdiction from the Notice of Arbitration issued
under the arbitration clause and as the said Sub-Contract is void ab initio, both Notices of

Arbitration have no force or effect in law.



Being aggrieved by the said Order of the Arbitral Tribunal, the appellant filed an application on
the 20" of November, 2014 in the High Court in terms of section 11 of the Arbitration Act No. 11
of 1995 praying, inter alia, to set aside the said Order and seeking a declaration that there is a valid
and binding arbitration agreement between the parties to refer the disputes to arbitration under and

in terms of the said Sub-Contract.

After hearing the parties, the said application was dismissed by the learned High Court Judge by
his judgment dated 5™ of June, 2017 on the basis that the High Court has no jurisdiction to entertain
the said application as there is no provision in the Arbitration Act to appeal against an Order where
an Arbitral Tribunal has ruled on its jurisdiction. The appellants, instead of appealing against the
said judgment, instituted the action under reference in the Commercial High Court on the 19" of

October, 2018 praying inter alia;

“(a) Judgment and Decree be entered in favour of the Plaintiff in a sum of Rs.
88,794,135/74 together with legal interest from 05" November 2013 up to the
date of Decree and thereafter further interest on the aggregate amount of the

Decree until payment in full in respect of the First Cause of Action;

(b) Judgment and Decree be entered in favour of the Plaintiff in a sum of Rs.
30,110, 210/88 together with legal interest from 03" April 2014 up to the date
of Decree and thereafter further interest on the aggregate amount of the Decree

until payment in full in respect of the Second Cause of Action;

(c) Judgment and Decree be entered in favour of the Plaintiff in a sum of Rs.
142,666,236/86 together with legal interest from 03 April 2014 up to the date
of Decree and thereafter further interest on the aggregate amount of the Decree

until payment in full in respect of the Third Cause of Action;

(d) Judgment and Decree be entered in favour of the Plaintiff in a sum of Rs. 272,
088, 384/97 together with legal interest from 18" October 2014 up to the date
of Decree and thereafter further interest on the aggregate amount of the Decree

until payment in full in respect of the Fourth Cause of Action;

(e) Judgment and Decree be entered in favour of the Plaintiff in a sum of Rs. 15,
824, 792/89 together with legal interest from 18" October 2014 up to the date



of Decree and thereafter further interest on the aggregate amount of the Decree

until payment in full in respect of the Sixth Cause of Action;

(g) A Declaration that the Plaintiff has duly completed the works under the
Sub-Contract on 237 September 2013 and notified the same to the
Defendant;

(h) A Declaration that the Plaintiff is entitled to the issue of a Completion
Certificate/Acceptance Certificate under and in terms of Clause 13.4 of
the said Sub-Contract;

(i) Costs; and
(1) Such other and further relief as this Court may seem meet to be granted.”

[emphasis added]

Answer

The respondent filed its answer and prayed inter alia for a dismissal of the plaint on the basis that
the appellant cannot maintain the said action as the appellant is not a contracting party to the
contract (‘P2”) sought to be enforced.

Proceedings before the Commercial High Court

The trial commenced before the Commercial High Court by marking admissions and raising
issues. Thereafter, the respondent had moved court to have the following issues tried as

preliminary issues of law in terms of section 146 of the Civil Procedure Code as amended;

“23

(@) Is the Plaintiff a party to the Sub-contract Agreement marked P2 to the Plaint?

(b) If the above issue is Answered in the negative, does the Plaintiff have no locus standi
to institute this action?

(c) If the above issues are answered in favour of the Defendant has a cause of action

accrued to the Plaintiff against the Defendant?

6



(d) Is the action of the Plaintiff misconceived in law and contrary to the provisions of the

of section 43 of Civil Procedure Code?

24. if one or more of the above issues (a), (b), (c) and (d) are answered in favour of the

Defendant, should this action be dismissed in limine?

25. Does any purported relationship between the Plaintiff and the Defendant necessarily
arise from any purported work and labour done on behalf of the Defendant by the
Plaintiff?

26. Is any cause of action for work or labour done prescribed in term of Section 08 of the

Prescription Ordinance?”

Thereafter, the learned High Court judge heard the parties on the said issues and directed them to

file written submissions in respect of the same.

Judgment of the Commercial High Court

The learned Commercial High Court Judge delivered his judgment dated 7*" of December, 2020
and held that the contract produced marked as ‘P2’ is not a valid contract. Accordingly, he
dismissed the plaint filed by the plaintiff.

Appeal to the Supreme Court

Being aggrieved by the said judgment of the Commercial High Court, the appellant filed an appeal
in the Supreme Court, and the court granted leave to appeal on the following questions of law;

“b. At all times during the execution of P2 has the Defendant duly acted on the

basis of the plaintiff being a person engaged in the business as a sole proprietor?

d. In all the circumstances, is the Defendant effectively estopped from denying
substantive status and character of the Plaintiff?

f. If the Plaintiff is left without a remedy on the basis of the purported objection,

will the plaintiff be grievously prejudiced as a result of being non suited?



g. Did the commercial high court place an undue and rigorous reliance on a patently
erroneous issue of nomenclature and failed to see the true nature, character and
status of the Plaintiff?

h. Given the inherent and intrinsic character of the plaintiff as an individual or as a
person engaged in business as a sole proprietor; is he entitled to have and

maintain the action maintained in the Commercial High Court?

k. Did the High Court err by concluding that the issues which were taken as
preliminary issues were pure questions of law that could dispose of the action in

its entirety?

I. Did the High Court err by holding that the sub contract P2 was void and/or was

entered into by an entity or person known to law?”’

Did the High Court err by holding that the Sub-Contract P2 was void and/or was entered
into by an entity or person known to law?

The main issues that need to be considered in this appeal are whether;

Q) the appellant had the capacity to enter into the said Sub-Contract produced marked as
‘P2,

(i) there was an agreement between the parties to enter into the said contract (meeting of
minds), and

(iii)  the appellant is entitled in law to institute the action under reference in the Commercial
High Court after the Arbitral Tribunal held that the sub-contract (‘P2”) is void ab initio.

Moreover, it is pertinent to note that the issues raised by appellant, inter alia; stated,;

“1. Does the Plaintiff have Locus Standi to institute, have and maintain the above

styled action?”

Thus, it appears that both parties have raised the jurisdictional issue before the High Court. Hence,
it is necessary to consider the jurisdictional issue in the first instance, as it goes to the root of the

case.



The law of contract requires at least two parties to form a contract. Further, the parties to a contract
must, inter alia, have the capacity to enter into a contract. It is pertinent to note that the incapacity

of one or more of the contracting parties will result in a contract being void or voidable.

The said Sub-Contract was entered into between China National Technical Import & Export

Corporation and ‘Trading Engineering and Manufacturing Company a company duly incorporated

under the laws of the Democratic Socialist Republic of Sri Lanka and registered under Company

Reqistration No. AA4726 in terms of the provisions of the Companies Act No. 07 of 2007, and

having is reqistered office at No. 317/A, Thelwatta Junction, Colombo Road, Negombo, Sri

Lanka.” In the said Sub-Contract the parties are named as follows;

“CHINA NATIONAL TECHNICAL IMPORT & EXPORT
CORPORATION, a company duly incorporated in the People’s Republic of China
having its principle office at No. 90 Xi San Huan Zhong Lu Genertec Plaza, Beijing,
China (hereinafter referred to as “CNTIC” which terms and expression shall mean
and include the said China National Technical Import & Export Corporation and

its successors, assigns, administrators and liquidators) of the ONE PART

AND

TRADING ENGINEERING AND MANUFACTURING COMPANY, a

company duly incorporated under the laws of the Democratic Socialist Republic of

Sri Lanka and reqistered under Company Reqistration No. AA4726 in terms of the

provisions of the Companies Act No. 07 of 2007, and having is registered office at
No. 317/A, Thelwatta Junction, Colombo Road, Negombo, Sri Lanka, (hereinafter

referred to as “TEAM” which term and expression shall mean and include the said
TEAM and its successors, administrators and liquidators) of the OTHER PART”
[emphasis added]

It was submitted by the learned President’s Counsel for the appellant that the appellant was
mistakenly referred to as a company duly incorporated under and in terms of the Companies Act

in the said Sub-Contract. This position is also stated in averment 12 of the plaint.

However, it was submitted by the learned President’s Counsel for the respondent that the appellant
attempted to correct the said mistake only when the second Notice of Arbitration was given on the

20" of June, 2014, i.e., 3 years after entering into the said Sub-Contract in the year 2011.



The elements required to form a valid contract is set out in The Law of Contracts, Volume 1 at
page 84 by C.G. Weeramantry which states as follows;

“(a) agreement between the parties

(b) actual or presumed intention to create a legal obligation

(c) due observance of prescribed forms or modes of agreement, if any
(d) legality and possibility of the object of the agreement

(e) capacity of parties to contract”

[emphasis added]

Capacity to enter into a contract

The law only recognises natural persons and juristic persons as having the capacity to enter into
contracts. A juristic person is considered as having a separate legal personality in law. Thus, it is
necessary to consider whether the appellant can be considered as a juristic person.

Section 3 of the Companies Act No. 7 of 2007 specifies the types of companies that can be

incorporated under the said Act;
“(1) A company incorporated under this Act may be either—

(@) a company that issues shares, the holders of which have the liability to
contribute to the assets of the company, if any, specified in the company’s
articles as attaching to those shares (in this Act referred to as a “limited
company”’); or

(b) a company that issues shares, the holders of which have an unlimited
liability to contribute to the assets of the company under its articles (in this
Act referred to as an “unlimited company”); or

(c) a company that does not issue shares, the members of which undertake to
contribute to the assets of the company in the event of its being put into
liquidation, in an amount specified in the company’s articles (in this Act

referred to as a “company limited by guarantee”™).
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(2) Where a limited company is incorporated as a private company or as an off-
shore company, the provisions of Part Il or Part XI shall apply respectively, to

such a company.”

However, in his plaint filed in the Commercial High Court, the appellant referred to his business
as a sole proprietorship. A sole proprietorship is the simplest form of business that is owned and
managed by one person. On the other hand, a company incorporated under the Companies Act No.
7 of 2007 is owned by the shareholder/s of the company, while the directors manage the operations
of the company. Further, a sole proprietorship has no separate legal personality of its own, and
thus, in law, the business and its owner are viewed as a single entity. Hence, it is not possible for
a sole proprietor to sue and to be sued by his business registration name. Thus, all actions filed by
or against a sole proprietorship should be in the personal name of the sole proprietor carrying on
business under the name of the sole proprietorship. In contrast, a registered company is a person
in the eyes of the law, distinct from its shareholders. Further, as a company has a separate legal

personality, it can, inter alia, enter into contracts, sue, and be sued in the name of the company.

A similar view was held in Solomon v Solomon & Co. Ltd. [1897] AC 22, where it was held that
the proceedings were not contrary to the true intent and meaning of the Companies Act 1962; that
the company was duly formed and registered and was not the mere “alias" or agent of or trustee

for the vendor; and that he was not liable to indemnify the company against the creditors’ claims.

Further, it was common ground that there was no company incorporated under the Companies Act
No. 7 of 2007 by the name of Trading Engineering and Manufacturing Company. Moreover, the
number referred to as the company registration number in the said Sub-Contract is incorrect, as
there is no such company in existence. Further, a Sole Proprietorship does not have a registered

office, as stated in the said Sub-Contract.

Moreover, the said Sub-Contract was entered into by Chinese National Technical Import & Export
Corporation and Trading Engineering and Manufacturing Company, which is said to be
incapacitated under the provisions of the Companies Act. As the said Trading Engineering and
Manufacturing Company was not a company incorporated under the Companies Act, it did not
have the capacity to enter into a valid contract. Moreover, the aforementioned description given to

the Trading Engineering and Manufacturing Company is incorrect and misleading.
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In The Law of Contracts, Volume | at page 532 by C.G. Weeramantry, it states;

“There must in general be two parties to a contract. If one of the parties to the

contract be dead or non-existent no contract can come into being.”

In the circumstances, | am of the opinion that the said Sub-Contract is void ab initio as one of the
parties to the said contract lacked the capacity to enter into the said contract, which is a core
element in forming a valid contract. A similar view was expressed in The Law of Contracts,

Volume | at page 95 by C.G. Weeramantry which is as follows;

“The absence in a contract of any of the essentials of a valid contract would render

it null and void ab initio.”

Meeting of the Minds

The plaint filed in the Commercial High Court contains 6 causes of action based on the said Sub-
Contract filed along with the plaint marked as ‘P2’. It is apparent that the said causes of action are

founded upon the said Sub-Contract.

In fact, following the proper procedure and accepted drafting skills of plaints, the appellant has
averred the following in respect of each cause of action preferred to in the plaint filed in the

Commercial High Court;
“The Plaintiff re-iterates the averments contained in paragraph 1 to 21 above.”

Hence, a careful consideration of the plaint shows that all the claims are based on the said Sub-
Contract. Moreover, in a contract, the parties consent to perform certain obligations arising from
the contract. Thus, it is necessary to have a “meeting of the minds” of the parties to perform the
contractual rights/obligations under the contract. However, in the said Sub-Contract as one party
IS not an entity, it is not possible to have the meeting of the minds of the parties in order to form a

contract. This aspect also renders the said Sub-Contract void ab initio.
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Mistake in naming a party in the Sub-Contract

In the instant appeal, the appellant withdrew the initial Notice of Arbitration dated 2" of April,
2014 and served the new Notice of Arbitration dated 20" of June, 2014 naming himself as the
claimant. Further, in averment 12 of the plaint, the appellant stated that the said Trading
Engineering and Manufacturing Company was named as a company duly incorporated under the

Companies Act by mistake.

A careful consideration of the aforementioned two Notices of Arbitration shows that the appellant
realised the error/mistake in the Sub-Contract where Trading Engineering and Manufacturing
Company was not a company incorporated under the Companies Act only after the first Notice of
Arbitration dated 2" of April, 2014 was sent to the respondent. It is pertinent to note that a mistake
in entering into a contract itself makes such a contract ab initio void. Moreover, it is pertinent to
note that the appellant has been sending correspondences as the Managing Director of Trading
Engineering and Manufacturing Company. However, there are no directors in Sole

Proprietorships.

Therefore, | hold that the Commercial High Court was correct in holding that the said Sub-Contract
marked ‘P2’ was void as one of the parties to the contract was neither a natural person nor a legal

person known to law.

Given the inherent and intrinsic character of the plaintiff as an individual or as a person
engaged in business as a sole proprietor; is he entitled to have and maintain the action

maintained in the Commercial High Court?

In his plaint, the appellant sought to enforce the Sub-Contract marked and produced as ‘P2’ along
with the plaint, which was declared void ab initio by the Arbitral Tribunal as the said Trading
Engineering and Manufacturing Company, being a sole proprietor, did not have the capacity to

enter into the said contract.

It is pertinent to note that the said Sub-Contract was not entered into between China National
Technical Import and Export Corporation and the appellant, namely, Mahawaduge Priyanga
Lakshitha Prasad Perera. Thus, as the Sub-Contract was void ab initio, the said contract is non-

existent in the eyes of the law. Hence, it renders the said contract unenforceable, with no legal
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rights or obligations arising from it. Therefore, the alleged parties to the Sub-Contract cannot seek

to enforce any rights or remedies under the said contract.

As stated above, Trading Engineering and Manufacturing Company was described as a company
duly incorporated under the laws of the Democratic Socialist Republic of Sri Lanka and registered
under the Company Registration No. AA4726 in terms of the Companies Act No. 7 of 2007, and
having its registered office at No. 317/A, Thelwatta Junction, Colombo Road, Negombo, Sri
Lanka, (hereinafter referred to as “TEAM” which term and expression shall mean and include the
said TEAM and its successors, administrators and liquidators). The aforementioned description
contains all the features of a company incorporated under the Companies Act No. 7 of 2007.
Further, a Sole Proprietorship cannot have successors and liquidators. Such matters are unique to

an incorporated company.

Moreover, as stated above, in the plaint filed in the Commercial High Court, the appellant admitted
that the Sole Proprietorship was named as a company by mistake. Hence, a person engaged in a
business as a Sole Proprietor cannot be replaced as a party to the said Sub-Contract, particularly

when the Sub-Contract is void ab initio and is non-existent before the law.

Applicability of the Doctrine of Res Judicata

It is pertinent to note that, if the court holds that the Sub-Contract produced marked as ‘P2’ is a
valid contract between the parties, the arbitration agreement in Clause 17 of the said contract will
become operative between the parties to the said action, and thereby, any dispute, controversy or
difference of any kind arising between the appellant and respondent in connection with or arising

out of the said Sub-Contract is required to be referred to arbitration.

Hence, if the respondent objects to the jurisdiction of the Commercial High Court under section 5
of the Arbitration Act No. 11 of 1995, the Commercial High Court will not have jurisdiction to
entertain the plaint filed by the appellant and hear the case. Such an event will leave the appellant
to go back to arbitration. However, as the arbitral tribunal has already ruled on its jurisdiction as
the said Sub-Contract is void ab initio and come to the conclusion that it has no jurisdiction, the
said Order of the Arbitral Tribunal acts as res judicata between the parties. Thus, no purpose would

be served in continuing with the case pending before the Commercial High Court.
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In any event, as the arbitral tribunal has already decided that the said Sub-Contract is void ab initio,

the doctrine of res judicata also acts as a bar to the institution of the plaint filed by the appellant.
Further, section 26 of the Arbitration Act No. 11 of 1995 reads as follows;

“Subject to the provisions of Part VI of this Act, the award made by the arbitral
tribunal shall be final and binding on the parties to the arbitration
agreement.”

[emphasis added]

Hence, the aforementioned decision of the Arbitral Tribunal shall be final and binding on the
parties to the Sub-Contract marked and produced as ‘P2’ along with the plaint filed in the
Commercial High Court. Moreover, a careful consideration of section 26 of the Arbitration Act
shows that the Doctrine of Res Judicata has been introduced to arbitrations conducted under the
said Act.

In Fidelitas Shipping Co Ltd v V/o Exportchleb [1965] 1 Lloyd’s Rep. 223 at 229 and 230, Lord
Denning MR held:

“Within one issue, there may be several points available which go to aid one
party or the other in his efforts to secure a determination of the issue in his
favour. The rule then is that each party must use reasonable diligence to bring
forward every point which he thinks would help him. If he omits to raise any
particular point, from negligence, inadvertence, or even accident (which would
or might have decided the issue in his favour) he may find himself shut out from
raising that point again, at any rate in any case where the self-same issue arises

in the same or subsequent proceedings.

It is in the interest of commerce that issues, once decided, should not be
reopened because one side or the other thinks of another point. If we were to
allow the issue of waiver to be raised now it might well mean another journey
up this Court on another special case. That would never do. There must be an

end of litigation some time.”
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Further, in International Commercial Arbitration 2021, 3" Edition, Vol. 3, page 4145 by Gary B.
Born, inter alia, discusses the preclusive effect and/or finality of jurisdictional awards in arbitral

proceedings when there is no contractual relationship between the parties.

“Jurisdictional awards

Particular issues of preclusion are raised by an arbitral tribunal’s jurisdictional
award. Such awards can be either positive (either upholding the existence, validity,
or applicability of an arbitration agreement) or negative (holding that no valid
arbitration agreement exist or applies). In either case, the question arises to the
preclusive effects of the award in subsequent judicial or arbitral proceedings . this

question can arise in different contexts, which require different analysis. ...

Second, the preclusive effect of a jurisdictional award can arise in subsequent
arbitral or judicial proceedings (i.e., other than actions to annul or recognize an
award). In these proceedings, there is no reason that both positive and negative
jurisdictional decisions should not be entitled to the same preclusive effects as those

of other types of arbitral awards (not addressing issue of jurisdiction).

For example, if an arbitral tribunal decides that there was no contractual
relationship between the parties, or that the asserted arbitration clause was never
concluded, then the substantive decision should be preclusive with regard to that
issue in subsequent efforts by one of the parties to commence a second arbitration
based upon the putative arbitration clause or to rely on that clause in defence to
a litigation. Equally, a positive determination of this jurisdictional issue should be
dispositive if, in a subsequent arbitration, one of the parties objected to jurisdiction
or denied the existence of a contract, or if a party seeks to pursue claims covered

)

under the arbitration agreement in a litigation.’

[emphasis added]

Conclusion

In light of the above, the following questions of law are answered as follows;
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(I) Did the High Court err by holding that the subcontract P2 was void and/or was entered into by

an entity or person known to law?

No

(h) Given the inherent and intrinsic character of the plaintiff as an individual or as a person engaged
in business as a sole proprietor; is he entitled to have and maintain the action maintained in the

Commercial High Court?
No

In view of the answers given to the aforementioned questions of law, the other questions of law

are not answered.

Accordingly, the appeal is dismissed. No costs

Judge of the Supreme Court

Yasantha Kodagoda PC, J
I Agree Judge of the Supreme Court

Arjuna Obeyesekere, J

I Agree Judge of the Supreme Court
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S. THURAIRAJA, PC, J.

The Applicant-Respondent-Respondent (hereinafter “the Applicant”) filed an
application in the Labour Tribunal on 14" August 2015, alleging the Respondent-
Appellant-Appellant (hereinafter “the Respondent”) to have unjustly terminated his
services. The Appellant sought inter alia reasonable compensation against the unjust
termination, gratuity for a service period of 15 years, cost and such other reliefs as the
Court deems fit and reasonable. The Respondent pleaded that no relief should be
granted to the Applicant as no termination of services had taken place and moved that

the application be dismissed.

The Labour Tribunal following an inquiry, by its order dated 28" September 2017
decided the case in favour of the Applicant and granted compensation equivalent to
the salary of 36 months. Being dissatisfied with the said order, the Respondent invoked
the appellate jurisdiction of the Provincial High Court of Southern Province holden in
Galle (hereinafter referred to as “the High Court”) under section 31DD of the Industrial
Disputes Act (as amended) and the High Court pronounced its judgment on 22" July
2020. The learned High Court Judge in his judgment, inter alia, upheld the order of the
President of the Labour Tribunal on the basis that the findings of the Tribunal were
correct. Being dissatisfied with the said order the Respondent filed a leave to appeal
application and after the matter was supported, leave was granted on the following
questions of law:
(a) Did the President of the Labour Tribunal and the Provincial High Court
misdirected themselves in deciding that the Respondent-Appellant-Petitioners

had unjustly terminated the services of the Applicant-Respondent-Respondent?

(b) Did the Provincial High Court misdirected in deciding that the learned President
of the Labour Tribunal has correctly calculated the quantum of compensation?”

[sic]
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Factual Matrix

The Applicant's position was that he was employed in a business named ‘Hotel Francis'
managed by the Respondents since the year 2000, and in the year 2015, the said hotel
was closed down, whereupon the Applicant was deemed to have been terminated
from the employment. The position of the Respondents was that there was no
termination but due to the ill health of the 2" Respondent who managed the hotel,
they were compelled to close down the business and all other employees except the
Applicant had accepted compensation, but the Applicant without accepting the
compensation has gone to the Labour Tribunal alleging unlawful termination of his

services.

The learned President of the Labour Tribunal has based his entire finding on the basis
that the Termination of Employment of Workmen (Special Provisions) Act, No. 45 of
1971 as amended (hereinafter sometimes referred to as “TEWA") should apply in the
event a business was closed down, and the termination of the Applicant amounts to
an unlawful termination due to the Respondent'’s failure to comply with the Act before

closing down the business.

"e80ES 8O0 Hoonns 051 e D @otIed Dee® HEBEO
e GO 80 00008 HeHy € & s O98 aap O
eE0rTed 680w a5y §060 Lo ©led DOWSE eI
O0w0 €@ € aee 8w @de ®iEeR

[When closing a business with employees, a procedure has been
introduced by the prevailing law in Sri Lanka and that is to inform
the Commissioner of Labour and follow the relevant procedure

under Termination of Employment of Workmen Act]”

"GO0 080 el S 9Ced »lied esdn e O &s RO
¢ et D& €900 o 800 menm 80 8 § ook e
0o T ©eEmens emCD &g g 8Elusd ey RidH
(gbessieehn ©g wid §ois DY) et D& cOFerh HO
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& 9BF wewd oo et i€ edtwuded egbn &wns S0e®
soo @08 80 ¢ o 298 ded S MO HIGEDDE
Jo 20860 O O @ 98e@ndied etdrn adwns 800 &¢
860 &ceh m FEES woD D0 BOHE DO

[The applicant's employment has ended due to the closure of the
establishment and the said closure is an action that has taken place
over a period of time and is not an abrupt uncontrolled event (as it
was a foreseeable act). | am of the view that it is unfair and unjust
to unilaterally close down the institution and terminate the service
of the applicant without acting under the Termination of

Employment of Workmen Act]"
[Approximate translations added]

It is submitted by the Respondent that the learned President of the Labour Tribunal in
applying the TEWA, has failed to consider the limitation imposed by the provisions of
the Act itself. In that, Section 3(1)(a) of the Act becomes relevant insofar as the

applicability of the Act is concerned.
Section 3(1)(a) of the Act provides;

"The provisions of this Act, other than this section, shall not apply to
an employer by whom less than fifteen workmen on an average have
been employed during the period of six months preceding the month
in which the employer seeks to terminate the employment of a

workman."

It is to be noted that the learned President of the Labour Tribunal has failed to give
due consideration to the provision of the Act where it states that the TEWA applies
only to a business in which there were more than fifteen (15) employees on an average

during the period of preceding six (6) months. According to the evidence of the
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Applicant himself, there have been less than fifteen (15) persons employed by the

business of the Respondents.

g ogc 80ew?

[Q: who was there?]

& o850y 8Iwm.

[A: There were workers]

g 8 ecensm BOwE?

[Q: How many were there?]

&5 6 &
[A: 5 or 6]

g OFem® etnidsy Sod ol 9fndy € B sEDDeE ?

[Q: In total, how many workers were there in that business?]

& O eed 80 40 & S0.
[A: About 40 from those days]

g J ggccec?
[Q: In that year?]
& 78
A 7]
According to the evidence of the 2"¥ Respondent the said position has been confirmed.

g ewi0es Duwe HOED D 80 e&nns SBuE esdn D) &?

[Q: At the time of closing the hotel, how many workers were there?]

& 5w e 6 &
[A: 5 or 6]

In this backdrop, the Counsel for the Respondent submitted that the learned President

of the Labour Tribunal has applied the TEWA without considering the applicable
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provisions in the Act. The entire finding of the Labour Tribunal President is based on
this incorrect legal application and, hence, the finding of the President of the Labour
Tribunal regarding the unlawful termination cannot stand. Accordingly, | answer the

15t question of law in the affirmative.

In the second ground of appeal, it was contended the calculation of compensation to

be neither rational nor justifiable due to the following reasons:

i. At the time of giving evidence in the year 2016, the Applicant was 73 years old
and the closing down of the business took place in the year 2015 when he was
72 years old.

ii. The Applicant in his evidence has stated that he could have worked for a few
more years despite his old age.

iii. Soon after the closure of the business, he had found alternative employment

with a higher salary.

As | observed, in the judgment of the Provincial High Court, the learned High Court
Judge has also made the same erroneous findings regarding the applicability of the
Termination of Employment of Workmen (Special Provisions) Act, No. 45 of 1971 as
well as the calculation of compensation. Furthermore, | am of the view that, even
though the judgment of Up Country Distributors (Private) Limited v. Subasinghe
(1992) 2 SLR 330 has been cited in the judgment of the Provincial High Court, the

factors that need to be considered in calculating compensation have been misapplied.

The parameters set out in the said case, namely:
a. the nature of the employer's business and his capacity to pay,
b. the employee's age, and
c. the nature of his employment,

have not been properly applied in justifying the calculation of compensation.
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In Ceylon Transport Board v. A.H. Wijeratne (1975) 77 NLR 481 at 498,
Vythialingam J., after careful analysis of the law and the just and equitable concept,

held as follows:

“The Labour Tribunal should normally be concerned to compensate the
employee for the damages he has suffered in the loss of his
employment and legitimate expectations for the future in that
employment, in the injury caused to his reputation in the prejudicing
of further employment opportunities. Punitive considerations should
not enter into its assessment except perhaps in those rare cases where
very serious acts of discrimination are clearly proved. Account should
be taken of such circumstances as the nature of the employer's
business and his capacity to pay, the employee's age. the nature of his
employment, length of service, seniority, present salary, future
prospects, opportunities for obtaining similar alternative employment,
his past conduct, the circumstances and the manner of the dismissal
including the nature of the charge levelled against the workman, the
extent to which the employee's actions were blameworthy and the
effect of the dismissal on future pension rights and any other relevant
considerations. Account should also be taken of any sums paid or
actually earned or which should also have been earned since the

dismissal took place.”

The calculation of compensation is subjective and it depends on several factors such
as the type and nature of employment, period served, past conduct of the employee,
contribution to the employer/establishment, future prospects, type of offence
committed or the reason for termination. Moreover, when computing the
compensation, the Tribunal should be mindful of the age of the Applicant, the service

he had rendered as well as his capacity for future employment.
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As discussed in this case, when the age of the employee is considered, he is far beyond
the age of retirement of a public or private sector employee. Where the nature of the
business and ability to pay compensation is considered, it was established that the
business has been closed down and the 2" Respondent is terminally ill even at the
time of giving evidence which itself was the reason to close down the business. Where
the present employment of the Applicant was considered, he is already employed
elsewhere for a higher salary which makes him further disqualified for compensation

since he has not sustained a financial loss by not being employed by the Respondents.

When all the totality of the above facts are taken into account, it shows that the learned
High Court Judge has dismissed the appeal without taking into consideration the
proper legal and factual merits of the case. Hence, | answer the 2"? question of law,

too, affirmatively.

Furthermore, as | have previously noted, the question of law concerning the
applicability of the Termination of Employment of Workmen (Special Provisions) Act,
No. 45 of 1971 (as amended) to the business of the Respondents has not been duly
analysed by the learned High Court Judge. The Respondents-Appellants-Appellants,
having had 6 or 7 employees during the time of closure and several months before
that, cannot be placed within the ambit of the Act. The said error or failure in analysis
by the learned High Court Judge is an error which goes to the root of the case.

Accordingly, the said decision cannot stand.
Decision

In the said circumstances, for the foregoing reasons, | am of the view that the findings
of the learned President of the Labour Tribunal and the learned High Court Judge of
the Provincial High Court of Galle with regard to the applicability of the Termination
of Employment of Workmen (Special Provisions) Act, No. 45 of 1971 (as amended) is
erroneous. Further, | am of the view that the learned Judge of the Provincial High Court
has misdirected himself in deciding that the learned President of the Labour Tribunal

has correctly calculated the quantum of compensation.
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As such, both questions of law are answered in the affirmative.

However, in altering the aforementioned errors committed by the learned President of
the Labour Tribunal and learned High Court Judge, this Court must, too, give an order
that is fair, just and reasonable in the eyes of a reasonable man. It would not be
desirable nor would it be fair, just and reasonable for employers to simply terminate
the services of an employee without prior notice where such termination is plainly

foreseeable as was in the instant case.

| accordingly alter the order made with regard to the compensation directing the
Respondents-Appellants-Appellants to pay the Applicant-Respondent-Respondent, ex

gratia, a sum equivalent to the salary of one month at the time of termination.

Appeal Allowed.

JUDGE OF THE SUPREME COURT

A.L. SHIRAN GOONERATNE, J.

| agree.

JUDGE OF THE SUPREME COURT

JANAK DE SILVA, J.
| agree.

JUDGE OF THE SUPREME COURT
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Samayawardhena, J.

The plaintiffs filed this action in the District Court of Mt. Lavinia seeking
a declaration of title to the land described in the 5t schedule to the plaint,
ejectment of the defendant therefrom and damages. On the summons
returnable date (29.05.2014), a proxy was filed on behalf of the
defendant. The District Court fixed 10.07.2014 to file the answer.
However, on 10.07.2014 the defendant being absent and unrepresented,
the Court fixed the case for ex parte trial. Following the ex parte trial, the
judgment was entered in favor of the plaintiff, and the ex parte decree
was duly served on the defendant. The defendant filed an application in
terms of section 86(2) of the Civil Procedure Code to vacate the ex parte
decree. At the inquiry, the registered Attorney for the defendant and the
defendant himself gave evidence. After the conclusion of the inquiry, the
learned District Judge by order dated 26.01.2017 refused to vacate the

ex parte judgment and dismissed the application of the defendant. On
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appeal, the High Court of Civil Appeal of Mt. Lavinia set aside the said
order and directed the District Court to accept the answer and continue
with the case. The plaintiffs are before this Court against the judgment
of the High Court of Civil Appeal. This Court granted leave to appeal
against the said judgment on the question whether the judgment of the
High Court is contrary to law and against the weight of the evidence led

before the District Court.

This appeal revolves around a question of fact, not law. Learned counsel
for both parties accept that under section 86(2) of the Civil Procedure
Code the defaulting defendant needs only to satisfy Court that “he had
reasonable grounds for such default” in order to get the ex parte judgment

and decree vacated.
Section 86(2) of the Civil Procedure Code reads as follows:

Where, within fourteen days of the service of the decree entered
against him for default, the defendant with notice to the plaintiff
makes application to and thereafter satisfies court, that he had
reasonable grounds for such default, the court shall set aside
the judgment and decree and permit the defendant to proceed with
his defence as from the stage of default upon such terms as to costs

or otherwise as to the court shall appear proper.

The only reason given on behalf of the defendant at the inquiry into the
purging default was that the instructing Attorney for the defendant
mistakenly heard the date to file the answer as 16.07.2014 instead of
10.07.2014. Both counsel agree that, if this reason is acceptable, the ex
parte judgment shall be vacated. It is for this reason, I stated that this

appeal concerns a question fact, not law.
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As learned counsel for the defendant emphasises in the written
submissions, the learned District Judge dismissed the defendant’s

application on the basis that the defendant’s version cannot be believed.

It is important to note that the whole evidence at the inquiry was led
before the District Judge by whom the impugned order was delivered. In
the well-written order running into 14 pages, the learned District Judge
has meticulously analysed the evidence and came to the conclusion that
she cannot accept the evidence of the instructing Attorney on the

mishearing of the date given for the answer.

Let me now consider the basis on which the High Court reversed the order
of the District Judge. The High Court order virtually runs into two pages,

and the relevant part reads as follows:

The reason adduced for the defendant under section 86(2) of the
Civil Procedure Code is that the Attorney at Law of the defendant
Mr. Thushara Nilantha Daskon heard the date as 16.07.2014 and
so entered in his diary. He has given evidence and he has produced

his diary.

But the learned district judge has not believed this and had not
vacated the ex parte judgment and the decree. It appears that one
of the reasons as to why the learned district judge did not believe
the above evidence is that Mr. Daskon has written in his diary under
10.07.2014 as ‘Kamkaru Sevana Case’. The explanation given was
however that he is having a consultation about 05 or 06 days
previous to the date of the action and that entry related to such a

consultation.

Another reason that the learned district judge did not believe the
said evidence is that the defendant stating in evidence that the

answer was prepared in the month of August. However this evidence
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does not become conclusive since the answer bears the date 26t of
July 2014. Although this is also considered as an indication that
false evidence is given it could be that the defendant who is not a
professional mistakenly thought that the answer was prepared in
the month of August and that for 16t of July the answer mistakenly
was dated as 26t of July.

The provisions of section 86(2) reads as “Where, within fourteen
days of the service of the decree entered against him for default, the
defendant with notice to the plaintiff makes application to and
thereafter satisfies court, that he had reasonable grounds for such
default, the court shall set aside the judgment and decree and permit
the defendant to proceed with his defence as from the stage of
default upon such terms as to costs or otherwise as to the court shall

appear proper”.

Hence it appears to this court that the defendant has by evidence
adduced sufficiently established that he had a reasonable ground
for the default.

The High Court only highlights two reasons for disbelieving the
defendant’s version by the trial Judge. I do not venture to enumerate
other reasons given by the learned District Judge in her 14-page order
for her inability to accept the defence version. Assuming those are the
only two reasons given, can the High Court sitting in appeal reverse the
said findings of fact of the District Judge in the manner it did in this

appeal?

The High Court does not explain why the trial Judge was wrong in
refusing to accept the explanation provided by the Attorney for writing
down “Kamkaru Sevena case” on 10.07.2014 (the date the case was

called for filing the answer) in his professional diary. The High Court has
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not analysed the evidence at all but says “Hence it appears to this court
that the defendant has by evidence adduced sufficiently established that
he had a reasonable ground for the default’. To say the least, this is very

unsatisfactory.

It is trite law that, the findings of fact of the trial judge who has the
priceless advantage of seeing and hearing witnesses giving evidence,
thereby getting the opportunity to observe inter alia the demeanour and
deportment of the witnesses, are regarded as sacrosanct and should not
be lightly disturbed unless there are compelling reasons. There are no
live witnesses before the appellate Court but only printed evidence. It is
important to bear in mind that the trial Judge has the benefit of assessing
the evidence in its overall context to reach the final decision, unlike the
piecemeal approach adopted in presenting the case before the appellate

Court.

One of the issues before the Court of Appeal of the United Kingdom in the
recent case of Musst Holdings Ltd v. Astra Asset Management UK Ltd
[2023] EWCA Civ 128 was whether novation could be inferred from the

conduct of the parties involved in the case. Falk J. at paras 69-70 stated:

The question whether a novation can be inferred from the parties’
conduct is a question of fact, with which this court will not lightly
interfere. The judge had the benefit, which we do not, of a
consideration of all the evidence. It is quite clear from his decision
that he took careful account of the evidence as a whole in reaching
his conclusions. This was not simply a question of looking at a few
emails and invoices and determining that they amounted to an offer
and acceptance. The judge explained that he was considering the
documents to which he referred in their context. As Musst correctly
emphasised, this was an evaluative exercise. The comment made by

David Richards LJ in UK Learning Academy v. Secretary of State for
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Education [2020] EWCA Civ 370 at [41] bears repeating: “As has
been frequently said, the trial judge is in the best position to assess
the evidence not only because the judge sees and hears the
witnesses but also because the judge can set the evidence on any
particular issue in its overall context. This is true also of an
assessment of what a particular document would convey to a
reasonable reader in the position of the party who received it, having

regard to all that had preceded it.”

In Pickford (A.P) v. Imperial Chemical Industries PLC [1998] 3 All ER 462,
the House of Lords held that the Court of Appeal should not have
interfered with the decision of the trial Judge that the appellants are not
liable to the respondent in damages because the respondent had not
discharged the onus of proving, as it was necessary to prove, that the
pain she suffered due to excessively long periods of typing was organic in

origin. Lord Hope of Craighead opined:

In the second place, the judge had the advantage of seeing and
hearing all the medical evidence. The majority of the Court of Appeal
said that they were well aware of the rules which define the
approach which an appellate court should adopt in these
circumstances. But they did not apply them as they should have
done in the circumstances. As Lord Bridge of Harwich said in
Wilsher v. Essex Area Health Authority [1988] AC 1074, 1091, the
advantage which the trial judge enjoys is not confined to conflicts of
primary fact on purely mundane matters between lay witnesses. In
this case the medical experts were at odds with each other about
complex issues which were particularly difficult to resolve as no
pathology for the condition known as PDA4 has yet been
demonstrated. They were examined and cross examined on these

issues over several days. Their demeanour and the manner which
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they gave their evidence was before the judge, who saw and heard
them while they were in the witness box. All the Court of Appeal had

before them was the printed evidence.

In Peter Johan Devries and Another v. Australian National Railways
Commission and Another (1993) 112 ALR 641 the question before the
High Court of Australia (the apex Court in Australia) was whether the
Full Court of the Supreme Court of South Australia erred in setting aside
a finding of a trial Judge that the plaintiff had been injured as the result
of the defendants’ negligence in circumstances where the trial judge had
accepted the plaintiff’s evidence as to how the injury occurred. The High
Court answered this question in the affirmative and allowed the appeal.

Brennan, Gaudron and McHugh JJ. stated at paras 10-11:

More than once in recent years, this Court has pointed out that a
finding of fact by a trial judge, based on the credibility of a witness,
is not to be set aside because an appellate court thinks that the
probabilities of the case are against - even strongly against - that
finding of fact (See Brunskill (1985) 59 ALJR 842; 62 ALR 53; Jones
v. Hyde (1989) 63 ALJR 349; 85 ALR 23; Abalos v. Australian Postal
Commission (1990) 171 CLR 167). If the trial judge’s finding
depends to any substantial degree on the credibility of the witness,
the finding must stand unless it can be shown that the trial judge
“has failed to use or has palpably misused his (or her) advantage”
(S.S. Hontestroom v. S.S. Sagaporack (1927) AC 37, at p 47) or has
acted on evidence which was “inconsistent with facts
incontrovertibly established by the evidence” or which was
“glaringly improbable” (Brunskill (1985) 59 ALJR, at p 844; 62 ALR,
atp 57).

The evidence of the plaintiff was not glaringly improbable. Nor was

it inconsistent with facts incontrovertibly established by evidence.
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Indeed, the plaintiff's account received much support from the
evidence of his wife and his fellow worker. The learned trial judge
dealt in detail with the inconsistencies between the plaintiff's
evidence and his out-of-court statements. No ground exists for
concluding that the judge failed to use or palpably misused his

advantage.

In Munasinghe v. Vidanage (1966) 69 NLR 97 the Privy Council quoted
with approval the following part of the speech of Viscount Simon in Watt

or Thomas v. Thomas (1947) AC 484 at 485-486:

If there is no evidence to support a particular conclusion (and this is
really a question of law) the appellate court will not hesitate so to
decide. But if the evidence as a whole can reasonably be regarded
as justifying the conclusion arrived at the trial, and especially if that
conclusion has been arrived at on conflicting testimony by a tribunal
which saw and heard the witnesses, the appellate court will bear in
mind that it has not enjoyed this opportunity and that the view of
the trial judge as to where credibility lies is entitled to great weight.
This is not to say that the judge of first instance can be treated as
infallible in determining which side is telling the truth or is refraining
from exaggeration. Like other tribunals, he may go wrong on a
question of fact, but it is a cogent circumstance that a judge of first
instance, when estimating the value of verbal testimony, has the
advantage (which is denied to courts of appeal) of having the
witnesses before him and observing the manner in which their

evidence is given.

In Munasinghe’s case the Privy Council stated that the Supreme Court
should not have reversed the findings of the trial judge who heard and
saw the witnesses giving evidence because it was a case of complicated

facts and there was a good deal to be said on each side and the findings
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of the trial judge were not unreasonable. The Privy Council restored the

judgment of the trial Court.

Fradd v. Brown & Co. Ltd (1918) 20 NLR 282 is a similar case where the
Privy Council quashed the judgment of the Court of Appeal and restored
the judgment of the trial Court because the whole case depended upon
the veracity and trustworthiness of the witnesses who gave evidence at

the trial. The Privy Council stated at 282-283:

Accordingly, in those circumstances, immense importance attaches,
not only to the demeanour of the witnesses, but also in the course of
the trial and the general impression left on the mind of the Judge
present, who saw and noted everything that took place in regard to
what was said by one or other witness. It is rare that a decision of
a Judge so express, so explicit, upon a point of fact purely, is over-
ruled by a Court of Appeal, because Courts of Appeal recognize the
priceless advantage which a Judge of first instance has in matters
of that kind, as contrasted with any Judge of a Court of Appeal, who
can only learn from paper or from narrative of those who were
present. It is very rare that, in questions of veracity so direct and so
specific as these, a Court of Appeal will over-rule a Judge of first

instance.

Vide also Dharmatilleke Thero v. Buddharakkita Thero [1990] 1 Sri LR
211, Alwis v. Piyasena Fernando [1993] 1 Sri LR 119.

However, I must emphasise that this does not absolve the appellate Court
from its responsibility when it is fully convinced that the trial judge has
clearly erred in evaluating the evidence. Many injustices may lurk in

factual mistakes, surpassing errors of law.

It is in this context Ranasinghe J. (later C.J.) in De Silva v. Seneviratne

[1981] 2 Sri LR 7 at 17 stated:
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On an examination of the principles laid down by the authorities
referred to above, it seems to me: that, where the trial judge’s
findings on questions of fact are based upon the credibility of
witnesses, on the footing of the trial judge’s perception of such
evidence, then such findings are entitled to great weight and the
utmost consideration, and will be reversed only if it appears to the
appellate Court that the trial judge has failed to make full use of the
“priceless advantage” given to him of seeing and listening to the
witnesses giving viva voce evidence, and the appellate Court is
convinced by the plainest consideration that it would be justified in
doing so: that, where the findings of fact are based upon the trial
judge’s evaluation of facts, the appellate Court is then in as good a
position as the trial judge to evaluate such facts, and no sanctity
attaches to such findings of fact of the trial judge: that, if on either
of these grounds, it appears to the appellate Court that such findings
of fact should be reversed, then the appellate Court “ought not to
shrink from that task”.

In Fox v. Percy [2003] HCA 22, Callinan J. in the High Court of Australia
stated at para 142:

Statements made by appellate judges about findings of fact by trial
judges repeatedly emphasize the advantages attaching to an
opportunity to hear and see witnesses. They tend to understate or
even overlook that appellate courts enjoy advantages as well: for
example, the collective knowledge and experience of no fewer than
three judges armed with an organized and complete record of the
proceedings, and the opportunity to take an independent overview
of the proceedings below, in a different atmosphere from, and a less

urgent setting than the trial.
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In the instant case, the registered Attorney marked the page of his
professional diary for the date 16.07.2014 as P2 to show that the case
number relevant to this case is mentioned under that date among other
case numbers. The witness was cross-examined on the basis that it was
an interpolation and an afterthought. Thereafter, the counsel for the
plaintiffs (having perused the diary) marked the page for 10.07.2014 (the
correct date on which the case was to be called) as V1 where it is
mentioned “Kamkaru Sevana Case” in English. The witness admits that
“Kamkaru Sevana Case” refers to the present case but his explanation
was that it is a reference to his discussion about the case with his senior
counsel about 5-6 days before the due date, which he usually does. The
counsel inter alia has shown to the witness the entry for 21.07.2014
wherein it is written “Galle case” without a case number, which the
witness has admitted as a case to appear on that date. It indicates that
describing the case without the case number does not necessarily imply

anything other than Court appearance.
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Notwithstanding that the witness was an Attorney-at-Law, the learned
District Judge by giving reasons has disbelieved the witness that he
mistakenly heard the date to file the answer as 16.07.2014 instead of
10.07.2014 taking all the evidence led before her in its overall context. I
cannot say that it is unreasonable or perverse. The trial Judge was
entitled to come to the conclusion that she did on this issue of fact, and
it was quite impossible for the High Court to substitute its own finding of
fact on it unless there were cogent reasons that warrant such
interference. The High Court in this case has manifestly failed to give

such reasons.

In my view, on the facts and circumstances of this case, the High Court
of Civil Appeal should not have cavalierly interfered with the factual

findings of the trial Judge and reversed the order.

I answer the question of law upon which leave to appeal was granted in
the affirmative. I set aside the judgment of the High Court of Civil Appeal
dated 27.11.2020 and restore the judgment of the District Court. The

plaintiffs are entitled to costs in all three Courts.

Judge of the Supreme Court

P. Padman Surasena, J.
I agree.
Judge of the Supreme Court
Kumudini Wickremasinghe, J.
I agree.

Judge of the Supreme Court
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Samayawardhena, J.

The plaintiff filed this action in the District Court of Ratnapura against
the two defendants seeking a declaration of title to and ejectment of the
defendants from Lot 16 of the Final Partition Plan No. 1723 prepared in
partition case No. 3494.

The plaintiff claimed title to Lot 16 by Deed of Transfer No. 1100 dated
04.11.1992. The transferor was one Alice Nona, the 5t defendant in the
said partition case, who was allotted the said Lot by the Final Decree of

Partition dated 08.07.1988.

When the partition action was in progress, Alice Nona transferred her
undivided rights of the land to the two defendants in this case by Deed
No. 3728 dated 21.11.1986.
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The defendants filed answer seeking dismissal of the plaintiff’s action and
a declaration that they are the owner of Lot 16 by Deed No. 3728 and on

prescription.

The District Court entered judgment for the defendants only on

prescription.

On appeal, the High Court of Civil Appeal set aside the judgment of the
District Court on the basis that the defendants have not proved
prescriptive title to Lot 16. However, the High Court entered judgment for
the defendants on the basis that Deed No. 3728 executed pending

partition was valid.

At the argument before this Court, learned counsel for both parties

agreed to confine the argument to the following question of law:

Did the High Court of Civil Appeal err in law by failing to consider
that Deed No. 3728 was executed in violation of section 66(1) of the

Partition Law and therefore null and void?

There is no dispute that Deed No. 3728 was executed after the lis pendens
was registered but before entering the Final Decree of Partition, whereas

Deed No. 1100 was executed after entering the Final Decree of Partition.

In terms of section 66 of the Partition Law, No. 21 of 1977, voluntary
alienations made after a partition action is duly registered as a lis

pendens are void.

66(1) After a partition action is duly registered as a lis pendens
under the Registration of Documents Ordinance no voluntary
alienation, lease or hypothecation of any undivided share or interest
of or in the land to which the action relates shall be made or effected

until the final determination of the action by dismissal thereof, or by
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the entry of a decree of partition under section 36 or by the entry of

a certificate of sale.

(2) Any voluntary alienation, lease or hypothecation made or effected
in contravention of the provisions of subsection (1) of this section

shall be void;

Provided that any such voluntary alienation, lease or hypothecation
shall, in the event of the partition action being dismissed, be deemed

to be valid.

(3) Any assignment, after the institution of a partition action, of a
lease or hypothecation effected prior to the registration of such
partition action as a lis pendens shall not be affected by the

provisions of subsections (1) and (2) of this section.

The main reason for this prohibition is the potential disruption that may
be caused by alienating parts of the land at frequent intervals, making it
a challenging task to reach finality in a partition action. (Baban v.
Amarasinghe (1878) 1 SCC 24, Annamalai Pillai v. Perera (1902) 6 NLR
108, Subaseris v. Prolis (1913) 16 NLR 393, Hewawasan v. Gunasekere
(1926) 28 NLR 33, Srinatha v. Sirisena [1998] 3 Sri LR 19 at 23)

However, it is now well-settled law that this prohibition against alienation
does not apply to contingent interests in the land (those that might
ultimately be allotted to the grantor in the final decree) being alienated
pending partition. Section 66 only prohibits the alienation of undivided
interests presently vested in the owners. (Louis Appuhamy v. Punchi Baba
(1904) 10 NLR 196, Sillie Fernando v. Silman Fernando (1962) 64 NLR
404, Karunaratne v. Perera (19635) 67 NLR 529, Sirinatha v. Sirisena
[1998] 3 Sri LR 19, Abusali Sithi Fareeda v. Mohamed Noor (SC
APPEAL/134/2013, SC Minutes of 28.10.2014)
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In the case of Kahan Bhai v. Perera (1923) 26 NLR 204 at 208, a Full
Bench of the Supreme Court presided over by Bertram C.J. with the
agreement of Ennis, Schneider, Garvin JJ., and Jayawardene A.J. held
that “Persons desiring to charge or dispose of their interests in a property
subject to a partition suit can only do so by expressly charging or disposing

of the interest to be ultimately allotted to them in the action.”

In the Privy Council case of Gunatilleke v. Fernando (1921) 22 NLR 385,

it was held:

Under the Roman-Dutch law a vested interest in remainder can be
alienated. Similarly, an alienation of a contingent interest is not
prohibited, and an instrument purporting to alienate such an interest

is not null and void.

In Sirisoma v. Sarnelis Appuhamy (1950) 51 NLR 337 at 341, a Divisional
Bench of the Supreme Court presided over by Gratiaen J. with the
agreement of Dias S.P.J. and Pulle J., having considered almost all the
previous decisions including Kahan Bhai v. Perera, took the view that the
prohibition against alienation pending partition need not be interpreted

overly broadly.

Section 17 of the Partition Ordinance prohibits the alienation or
hypothecation of undivided interests presently vested in the owners
of a land which is the subject of pending partition proceedings. There
is no statutory prohibition against a person’s common law right to
alienate or hypothecate, by anticipation, interests which he can only
acquire upon the conclusion of the proceedings. That right is in no
way affected by the pendency of an action for partition under the
provisions of the Ordinance. “Section 17 imposes a fetter on the free

alienation of property, and the Court ought to see that that fetter is
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not made more comprehensive than the language and the intention

of the section require”. Subaseris v. Prolis (1913) 16 NLR 393

This view was confirmed by Gratiaen J. with the concurrence of Pulle J.

in Wijesinghe v. Sonnadara (1951) 53 NLR 241 where it was held:

The sale by a co-owner in land of whatever interests might ultimately
be allotted to him under the decree in a pending partition action may
be construed as a conventio rei speratae. In such a case, if some
benefit, even to a far smaller extent than the parties had originally
hoped for, accrued to the seller under the partition decree, the
purchaser is not entitled to claim a cancellation of the sale on the

ground of failure of consideration.

Nevertheless, the grantee of such contingent interest need not be made a
party to the case as he has no vested interest pending partition. The
contingent interest would only mature into a vested interest upon the
entering of the final decree of partition, provided the grantor is allotted a
lot in severalty. (Nazeer v. Hassim (1947) 48 NLR 282, Karunaratne v.
Perera (1965) 67 NLR 529, Abeyratne v. Rosalin [2001] 3 Sri LR 308)

If a contingent interest is alienated pending partition without any
conditions, the lot in severalty allotted to the grantor will automatically
pass and vest in the grantee upon the entering of the Final Decree of
Partition. However, in practice, another Deed is often executed for better
manifestation of the intention of the grantor, although it is not strictly

necessary.

In Sirisoma v. Sarnelis Appuhamy (1950) 51 NLR 337, Gratiaen J. stated
at 343:

[W]hen an instrument has been executed whereby a present right is

conveyed in respect of a contingent interest which the parties to the
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transaction expect to be realised at some future date, the instrument
already executed operates so as to vest that interest in the purchaser
as soon as it has been acquired by the vendor. No further
conveyance is needed to secure the intended result — although it may
well be desirable, as is often stipulated by prudent conveyancers,
that the result already achieved should be “confirmed” in a further
notarial instrument which will place the purchaser’s rights beyond

the possibility of controversy.

In Sillie Fernando v. Silman Fernando (1962) 64 NLR 404, the 2nd
defendant claimed certain soil rights, plantations and a thatched house
in the land to be partitioned. Prior to the entering of the interlocutory
decree, the 2nd defendant, by a Deed of Gift, donated to his natural
children born to his mistress, the 41st defendant-appellant, the soil,
plantations and the thatched house which would be allotted to him
ultimately by the final decree. The 2nrd defendant died before the entering
of the final decree and his wife and legitimate child, namely, the 39t and
40th defendants, were respectively substituted in place of him. In the final
decree the soil shares of the 2nd defendant, the plantations and the
thatched house as a lot in severalty, were allotted to the substituted
defendants, and they moved for a writ of possession against the 41st
defendant and her children who were in possession. This was allowed by
the District Judge. On appeal, the Supreme Court set aside that order
and stated at 404-405:

It has been held by this Court in Sirisoma v. Sarnelis Appuhamy
(1950) 51 NLR 337 and by a fuller Bench at a later stage, that, when
a deed purports to sell or donate an undivided interest in a land,
whatever will be allotted to the vendor or donor by a final decree in
a partition action, the lot in severalty allotted to the vendor or donor

or those representing him will automatically pass and vest in the
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vendee or donee under the deed in question, without any further

conveyance, either by the vendor or donor or by his representatives.

In view of this position, the moment a final decree was entered in
this case allocating the thatched house, plantations and the lot in
severalty to the representatives of the 2nd defendant in consequence
of the terms of the deed Z1, title to that lot in severalty vested under
the donees in Z1, namely, a life interest or usufruct in favour of the

4 1st defendant-appellant and title or donarium in her children.

What did the High Court Judge say about Deed No. 3728 executed by

Alice Nona pending partition?

However in accordance to the above-mentioned case Sirinatha vs.
Sirisena (supra), whatever the rights will be allotted to the original
owner Alice Nona by the final decree of the partition action, the lot in
severalty finally allotted to her, will automatically pass and vest in
the defendants. Therefore the lot No 16 of the final plan of the
partition action, which is the land in suit in this case automatically
vested to the defendants without any further conveyance by the

original owner Alice Nona or his representatives.
What did Alice Nona transfer to the defendants by Deed No. 37287

P08 Sneg@m0 @O, &. 8. gef. dresemle H&dl 00556 Pwmr wwdm »e
oz 5591/1924.00.06 ¢oes ;5 @350 EO @850 HoHEO fa'd S¢ ewm S,
BAODE B 0o e mad HOcs emioced &¢ eed ¢;eded
8D, 827800 @O 5828 52900 @@ ¢, 22,0000 @@ ¢, ¢DEWO GEDIO
ocBas ¢, DedoO O ww e@ediow O ¢ @8O § wponms edo;
IBeswzm 5@ deswsS 9lo®@sY wy JO @¢dH &I OYeIcIEanzysl @0ede
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It is abundantly clear that Alice Nona did not transfer “whatever the rights
will be allotted to the original owner Alice Nona by the final decree of
partition action” as the High Court Judge claims. Alice Nona transferred
her undivided rights on the land subject to partition, which is in direct
violation of section 66(1) of the Partition Law. In terms of section 66(2),

such alienations are void, not voidable.

Conversely, by Deed No. 1100, Alis Nona transferred to the plaintiff not
undivided or contingent interests in the land, but specifically Lot 16 of

the Final Partition Plan No. 1923.

I answer the question of law reproduced above in the affirmative. The
judgments of the High Court of Civil Appeal and the District Court are
set aside. The District Judge will enter judgment for the plaintiff as
prayed for in paragraphs (a) and (b) of the prayer to the plaint. On the

facts and circumstances of this case, I make no order as to costs.

Judge of the Supreme Court

P. Padman Surasena, J.

I agree.
Judge of the Supreme Court

Janak De Silva, J.

I agree.

Judge of the Supreme Court
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Samayawardhena J.

The short matter to be decided on this appeal is whether a right of appeal
lies against an order made under section 16 of the Recovery of Loans by
Banks (Special Provisions) Act, No. 4 of 1990. Section 16 provides for the
delivery of possession of the property. In the impugned order dated
19.11.2018, the High Court of Civil Appeal of Colombo, for the first time,
determined that a right of appeal lies against such an order. Hence this

appeal by the appellant bank.

In Sunpac Engineers (Private) Limited v. DFCC Bank and Others
(SC/APPEAL/11/2021, SC Minutes of 13.11.2023) a Seven Judge Bench
of this Court held that the Recovery of Loans by Banks (Special
Provisions) Act, No. 4 of 1990, is a special Act passed by Parliament
aiming at revitalising the country’s economy by facilitating speedy
recovery of debts by non-judicial sales and the Act applies to any property
mortgaged to the bank as security for any loan in respect of which default
has been made irrespective of whether the mortgagor is the borrower or
a third party. There is no need to highlight that this is a special Act and
is a departure from the established law and procedure because it is
expressly stated in the Act itself. Where there are provisions in a special
Act which are inconsistent with the general law and procedure, the

general law and procedure must yield to the provisions of the special Act.
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I must state at the outset that if the view of the High Court of Civil Appeal
is to be accepted, the purpose of the legislation and the intention of the
legislature will seriously suffer. The mortgagor against whom an order for
delivery of possession is made, will resort to ordinary appellate procedure

jeopardizing the early finality of the litigation.

Section 16 of the Recovery of Loans by Banks (Special Provisions) Act

reads as follows:

16(1) The purchaser of any immovable property sold in pursuance of
the preceding provisions of this Act shall, upon application made to
the District Court of Colombo or the District Court having jurisdiction

over the place where that property is situate, and upon production

of the certificate of sale issued in respect of that property under

section 15, be entitled to obtain an order for delivery of possession

of the that property.

(2) Every application under subsection (1) shall be made and shall
be disposed of, by way summary procedure, in accordance with the
provisions of Chapter XXIV of the Civil Procedure code; and on all
documents filed the purpose of each such application and on all
proceedings held thereupon, stamp duties and other charges shall
be payable at the respective rates payable under any written law
for the time being in force on applications for, and proceedings
connected with, or incidental to, the execution of a decree of a District
Court for the delivery of possession of any immovable property of the

same value as the property to which such application relates.

(3) Where any immovable property sold in pursuance of the
preceding provisions of this Act in the occupancy of the borrower or
some person on his behalf or of some person claiming under a title

created by the borrower subsequently to the mortgage of the
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property to the bank the District Court shall order delivery to be
made by putting the purchaser or any person whom he may appoint

to receive possession on his behalf, in possession of the property.

(4) Where any immovable property sold in pursuance of the
preceding provisions of this Act is in the occupancy of tenant or other
person entitle to occupy the same, the District Court shall order
delivery to be made by affixing a notice that the sale has been taken
place, in the Sinhala, Tamil and English languages, in some
conspicuous place on the property, and proclaiming to the occupant
by beat of tom-tom or any other customary mode or in such manner
as the court may direct, at some convenient place, that the interest
of the borrower has been transferred to the purchaser. The cost of
such proclamation shall be fixed by the court and shall in every case

be prepaid by the purchaser.

(5) Every order under subsection (3) or subsection (4) shall be
deemed, as the case may be, to be an order for delivery of
possession made under section 287 or section 288 of the Civil
procedure Code, and may be enforced in like manner as an order so
made, the borrower and the purchaser being deemed, for the
purpose of the application of any provisions of that Code, to be the

judgment-debtor and judgment-creditor, respectively.

Under section 16(1), the Court is not expected to have a full trial or full
inquiry and make an order on the merits of the substantive case, if any.
The Court makes a perfunctory order for delivery of possession upon
production of the certificate of sale. The intervention of the Court is
sought at this stage primarily to prevent the breach of peace in the

execution of a non-judicial order.
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The main contention of the respondent is that section 23 of the
Judicature Act, No. 2 of 1978 as amended by Act No. 37 of 1979 provides

for the right of appeal against any order or judgment of the District Court.

Hence, a right of appeal is available against orders made under section
16 of the Recovery of Loans by Banks (Special Provisions) Act as well.

This is not a novel argument taken up for the first time in this appeal.

23. Any party who shall be dissatisfied with any judgment, decree,
or order pronounced by a District Court may (excepting where such
right is expressly disallowed) appeal to the Court of Appeal against
any such judgment, decree, or order from any error in law or in fact
committed by such court, but no such appeal shall have the effect of
staying the execution of such judgment, decree, or order unless the
District Judge shall see fit to make an order to that effect, in which
case the party appellant shall enter into a bond, with or without
sureties as the District Judge shall consider necessary, to appear
when required and abide the judgment of the Court of Appeal upon
the appeal.

It is trite law that section 23 of the Judicature Act provides for a right of
appeal only in respect of judgments and orders of the District Court made
in the exercise of its ordinary civil jurisdiction and has no application
when the Court exercises special jurisdiction unless the specific statute
conferring such special jurisdiction expressly provides for an appeal. The
right of appeal is a creature of a statute. It is not an inherent right.
Without a statutory provision explicitly creating such a right the
aggrieved party is not entitled to file an appeal. It cannot be assumed,
implied, or inferred. If there is no right of appeal, there is no room for
leave to appeal because, when leave is granted, it transforms into an

appeal. Nevertheless, revision remains unaffected.
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In the leading Supreme Court case of Bakmeewewa, Authorised Officer of
People’s Bank v. Konarage Raja [1989] 1 Sri LR 231 at 237-238, Justice
G.P.S. de Silva (as His Lordship then was) made this abundantly clear in

the following terms.

Section 23 of the present Judicature Act is similar to the provisions
contained in section 73 of the repealed Courts Ordinance. Section 23
occurs in Chapter IV of the Judicature Act which spells out the civil
Jjurisdiction of the District Courts. In my opinion section 23 of the
Judicature Act provides for a right of appeal in respect of judgments
or orders of the District Court made in the exercise of its ordinary,
general, civil jurisdiction and has no application to the special
jurisdiction conferred on the District Court as in the instant case. As
already stated, the jurisdiction exercised by the District Court in
terms of sections 72(7) and 72(8) of the Act is the jurisdiction of a
Court of execution in respect of an extra judicial order. It is basically
not different from the jurisdiction exercised by the Magistrate’s Court
in proceedings for the recovery of taxes in default under the Income
Tax Ordinance. It is settled law that there is no right of appeal from
an order made by a Magistrate’s Court in such proceedings — vide
Commissioner of Income Tax vs. De Vos (35 NLR 349) and De Silva
vs. Commissioner of Income Tax (53 NLR 280, 282). The fact that

there is no right of appeal does not mean that an aggrieved party is

left without a remedy, for revision is available.

In Martin v. Wijewardena [1989] 2 Sri LR 409 at 419, the Supreme Court
made a similar pronouncement in the invocation of the appellate
jurisdiction of the Court of Appeal under Article 138 of the Constitution.
Similar to section 23 of the Judicature Act, Article 138 of the Constitution

should also be understood subject to limitations.

Article 138(1) of the Constitution reads as follows:
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The Court of Appeal shall have and exercise subject to the provisions
of the Constitution or of any law, an appellate jurisdiction for the
correction of all errors in fact or in law which shall be committed by
the High Court, in the exercise of its appellate or original jurisdiction
or by any Court of First Instance, tribunal or other institution and
sole and exclusive cognizance, by way of appeal, revision and
restitutio in integrum, of all causes, suits, actions, prosecutions,
matters and things of which such High Court, Court of First Instance,

tribunal or other institution may have taken cognizance:

Justice Jameel with the agreement of Chief Justice Ranasinghe and

Justice Amarasinghe stated at page 419:

In the light of these authoritative statements it is not possible to
accept the contention that there is implied in Article 138 an
unfettered “RIGHT OF APPEAL” to the Court of Appeal. Nor, is it
possible to accept the contention that this alleged “RIGHT OF
APPEAL” under this Article 138 is only fettered to the extent provided
for in the Constitution or other Law. An Appeal is a Statutory Right
and must be expressly created and granted by statute. It cannot be
implied. Article 138 is only an enabling Article and it confers the
jurisdiction to hear and determine appeals to the Court of Appeal.
The right to avail of or take advantage of that jurisdiction is governed
by the several statutory provisions in various Legislative
Enactments. That is to say, for appeals from the regular courts, in
the Judicature Act, and the Procedural Laws pertaining to those
courts. For the various Tribunals and other Quasi-Judicial Bodies, in
the respective statutes that created them. For these reasons the
question formulated by the Court of Appeal is answered in the
Negative. Section 18 of the Agrarian Services Act, No. 58 of 1979

does not provide for nor does it create a Right of Appeal in a tenant
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cultivator, who is aggrieved by the Order of the Commissioner to pay
up his arrears to the Landlord before a stipulated date. Further,
Article 138 of the Constitution does not confer on such a tenant

cultivator a Right of Appeal.

Martin v. Wijewardena has consistently been followed in later decisions.
Vide Gamhewa v. Maggie Nona [1989] 2 Sri LR 250, Gunaratne v.
Thambinayagam [1993] 2 Sri LR 355, Malegoda v. Joachim [1997] 1 Sri
LR 88, Bandara v. People’s Bank [2002] 3 Sri LR 25, The People’s Bank
v. Camillus Perera [2003] 2 Sri LR 358.

In Jayawardena v. Sampath Bank [2005] 2 Sri LR 83 at 84-85, Justice
Amaratunga applied the above principles of law in the invocation of
jurisdiction of the District Court under section 16 of the Recovery of

Loans by Banks (Special Provisions) Act.

The Act No. 4 of 1990 had been passed in order to permit the Banks
defined in it to resort to parate execution to recover the loans granted
by those Banks. The Act does not contain a provision bringing in the
provisions of the Civil Procedure Code to cater to situations not
covered by the provisions of the Act. Section 16 enables a purchaser
to apply to the District Court to obtain an order for the delivery of
possession. That is the only instance under the Act where recourse
to ordinary courts is permissible. Section 16 or any other provision
of Act No. 4 of 1990 do not provide that an appeal, direct or with
leave, is available against an order made under Section 16. A right
of appeal must, be specifically provided for. Such a right cannot be
implied. Martin vs. Wijewardana [1989] 2 Sri LR 409. In the absence
of a specific right of appeal given by Act No. 4 of 1990 and in the
absence of any provision in Act No. 4 of 1990 incorporating the
provisions of the Civil Procedure Code, there is no right to make an

application for leave to appeal.
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Dismissing the application for leave to appeal, in Dassanayake v.
Sampath Bank [2002] 3 Sri LR 268, Justice Nanayakkara at 269-270
stated:

The question at issue is whether the petitioner is entitled to come by
way of leave to appeal seeking redress, which he has prayed for in
his petition against an order made by the District Judge under
section 16 of the Recovery of Loans by banks (Special Provisions)

Act, No. 4 of 1990.

A careful analysis of the provisions of the said Act makes it evident
that the jurisdiction exercised by the District Court under the
Recovery of Loans by Banks (Special Provisions) Act, No. 4 of 1990,

is in the nature of special jurisdiction created by the Act.

As far as section 16(1) of the said Act is concerned, it provides for
expeditious mode of recovery of the property, which has already
been vested in the purchaser by an issuance of certificate of sale in
terms of the provisions of the said Act. The right of appeal is a
statutory right; unless it is expressly created and provided by the

Statute, it cannot be implied or inferred.

Quoting with approval the above dicta, in Raj Motha v. Hatton National
Bank (CA/APPEAL/495/2001, CA Minutes of 30.09.2004) Justice Imam
stated:

The Recovery of Loans by Banks (Special Provisions) Act No. 4 of
1990 which is a special law does not provide for a right of appeal to

any forum.

In Jayasundera v. Hatton National Bank (CA/1479/2004, CA Minutes of
05.08.2005), Justice Somawansa stated:
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[Under section 16 of Act No. 4 of 1990] the District Court is vested
with special jurisdiction to deliver vacant possession of property
referred to in the certificate of sale. Once a certificate of sale is issued
by the board of directors of the licensed commercial bank the
procedure in entertaining the disposing of such application is by way
of summary procedure as set out in the Civil Procedure Code. Thus
it is seen that only certain sections of the Civil Procedure Code which
deals with the execution of the decree are applicable in respect of
execution of such order. In the circumstances with reference to
section 16 of the Act No. 4 of 1990 the District Court is vested with
special jurisdiction to execute an extra judicial act done by the board
of directors of a bank which is not a function of the District Court in
exercising its ordinary civil jurisdiction of a District Court.
Unfortunately for the respondent-petitioner provisions of section 16
or any other connected section in the aforesaid special law do not
create a right of appeal to any person aggrieved by the order of the
learned District Judge.

The question whether appeal is available against an order of the District
Court made under section 16 of the Recovery of Loans by Banks (Special
Provisions) Act was authoritatively answered in the negative by the
Supreme Court in Hatton National Bank v. Thejasiri Gunethilake [2016] 1
Sri LR 276. In that case Justice Anil Gooneratne with the agreement of

Chief Justice Dep and Justice Abeyratne held at 284-285:

G.P.S. de Silva J. (a former Chief Justice)] in Bakmeewewa,
Authorised Officer of People’s Bank Vs. Konarage Raja [1989] 1 Sri
LR 231 held in a case under the Finance Act that the jurisdiction
exercised by the District Court is a special jurisdiction. Case
discussed therein is very similar to the case in hand and held further

that Section 72(7) and 72(8) of the said law provide for a speedy
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mode of obtaining possession of premises, which have already
vested in the Bank by virtue of the vesting order. He further held that
an application made to the District Court and the provisions of
Chapter 24 of the Civil Procedure Code are invoked solely for the
purpose of executing an extra judicial order. To make it very clear a
distinction has been made by G.P.S. de Silva J. and he observes that
Section 23 of the Judicature Act provides for a right of appeal in
respect of Judgment of the District Court made in the exercise of its
ordinary, general, civil jurisdiction and has no application to the

special jurisdiction conferred on the District Court.

In the above circumstances the Petitioner Bank is entitled to execute
the writ notwithstanding the notice of appeal. Act No. 4 of 1990 has
not provided for a right of appeal against an order made by the
District Court in terms of Section 16 of the said Act. Martin Vs.
Wijewardena [1989] 2 Sri LR 409 at 420 Jameel J. held an appeal
is a statutory right and must be expressly created and granted by
statute. It cannot be implied. The law is clear and I would say it is
trite law on the point as in Section 16(1) of the said Act. The method
followed by the Petitioner Bank to regain possession of the land in

dispute cannot be faulted in any respect.

Section 16(1) of the Act no doubt provides, upon production of the
certificate of sale issued in respect of that property under Section 15,
entitle the Petitioner Bank to obtain an order for delivery of
possession of that property. Wording in Section 16(1) is almost
similar to Section 72(7) of the Finance Act No. 16 of 1973. Both
Statutes require the production of the vesting order or the certificate
of sale as the case may be. Both statutes in this way provides for
delivery of possession of property and so enacted by the legislature

to expedite such delivery of possession. Certificate of sale is
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conclusive proof in respect of that property and as regards its sale
being duly complied with in terms of the Act. As such the certificate
of sale cannot be challenged, if and when it is issued in terms of the

said Act.

The law as contemplated in Act No. 4 of 1990, and as amended,
need to be strictly interpreted. The words employed by the said
statute cannot be given any extended meaning other than to achieve
the purpose of the statute. As such as observed in this Judgment the
intention of the legislature was to expedite debt recovery under a

special jurisdiction exercised by the District Court.

When the law was well-settled that (a) section 23 of the Judicature Act
provides for a right of appeal only in respect of judgments and orders of
the District Court made in the exercise of its ordinary civil jurisdiction
and has no application in instances where the District Court exercises
special jurisdiction unless a right of appeal is expressly provided for in
the Act; (b) the District Court exercises special jurisdiction in making
orders for delivery of possession under section 16 of the Recovery of
Loans by Banks (Special Provisions) Act; (c¢) the summary procedure is
adopted in this process solely for the purpose of executing an extra
judicial order; and (d) the Act does not provide for a right of appeal against
an order made by the District Court in terms of section 16 of the Act,
there is absolutely no justification in accordance with the doctrine of
stare decisis for the High Court to give a different interpretation to the
statutory provisions and come to a conclusion that is opposite to the well-

settled law which stands to reason.

As held by a Five Judge Bench of this Court in Indrani Mallika v.
Siriwardena (SC/APPEAL/160/2016, SC Minutes of 02.12.2022) stare
decisis is an abbreviation of the Latin phrase stare decisis et non quieta

movere (to stand by precedent and not to disturb settled points). This
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doctrine is not a rule of statute but a concomitant of judicial comity. The
main object of stare decisis is to ensure the uniformity, consistency,
certainty and predictability of the law. Let the law be stable rather than

perfect is the rationale of this doctrine.

As Timothy Endicott, Hafsteinn Dan Kristjansson and Sebastian Lewis
state in the recent book titled Philosophical Foundations of Precedent

(Oxford University Press, 2023) at page 2:

The unity that legal systems tend to impose on themselves offers a
crucial initial step in a justification of following precedent in law. The
legal unification of judicial agency may involve a hierarchy, and may
allow dissenting judgments, but it secures finality and a non-
contradictory form of ordering. In that unification of agency, judges
tend not to be free to disregard what other judges have done. The
judges who serve on a court tend to act as representatives of a
single, institutional agency. That tendency generates expectations
that the court will act consistently, and a sense of responsibility on
the part of judges to do so. The decision of the court is seen as an
action of the same agency that reached a decision yesterday, or
years ago. Adherence to precedent not only makes the system look
unified; it tends to make the system look timeless, conferring the
stability, reliability, and consistency that are crucial elements in the

rule of law.

Nevertheless, there are exceptions to this doctrine. One such exception
is the previous decision being given per incuriam. A decision per incuriam
is one given in ignorance or forgetfulness of the law laid down in a statute
or binding precedent, which, if considered, would have resulted in a
different decision. It is important to bear in mind that a decision will not
be regarded as per incuriam merely because a subsequent Court believes

that the law had been misinterpreted in the previous decision. For the
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previous decision to be regarded as per incuriam, the fault must derive

from ignorance of statutory law or binding authority.

In the instant appeal, the High Court does not state that superior Courts
have decided that there is no right of appeal against the orders of section
16 of the Recovery of Loans by Banks (Special Provisions) Act, in
ignorance of relevant statutory provisions or binding precedent but rather
on the basis that the statutory provisions have not been correctly
interpreted and applied. Although the High Court does not use the term
per incuriam, it has decided the appeal on that basis. I do not think that
in the previous decisions, the statutory provisions have been
misinterpreted. They have been correctly interpreted in line with the
purpose of the Act and the intention of the legislature. Even if the said
statutory provisions have not been correctly interpreted by the Superior
Courts, High Court could not have come to a different conclusion as the
judgments of the Superior Courts bind the lower courts in accordance
with the doctrine of stare decisis. The High Court of Civil Appeal has

exceeded its jurisdiction.

The High Court states that section 16 of the Act does not lay down a
“special procedure” but provides for the application of “summary
procedure” and therefore there is a right of appeal to the dissatisfied
party. Firstly, the High Court may have conflated “special jurisdiction”
alluded to by Justice G.P.S. de Silva in Bakmeewewa with “special
procedure”. Secondly, the Superior Courts, particularly Justice
Somawansa in Jayasundera v. Hatton National Bank and Justice Anil
Gooneratne in Hatton National Bank v. Thejasiri Gunethilake held that the
entire chapter XXIV of the Civil Procedure Code on summary procedure
is inapplicable and the limited function of the District Court in this
instance is to act as a court of execution in respect of an extra judicial

order made by the Board of Directors of the bank.
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This Court granted leave to appeal to the appellant bank on the following

questions of law:

14(a). Has the High Court erred in law in disregarding and/ or failing
to apply the fundamental legal principle that no right of appeal lies
unless expressly conferred by statute which said legal principle has

been followed in Sri Lanka for almost a century?

14(b). Has the High Court erred in law in disregarding and/ or failing
to follow and apply the case law decided by the Court of Appeal that
no right of appeal has been conferred against an Order made under
Section 16 of the Recovery of Loans by Banks (Special Provisions)
Act No. 4 of 1990 (as amended)?

14(c). Has the High Court erred in law in failing to judicially consider
and/or misdirected itself in law in applying the case law cited by
the Petitioner which have held that the Recovery of Loans by Banks
(Special Provisions) Act No. 4 of 1990 (as amended) is a special law
and does not provide for a right of appeal?

14(d). Has the High Court erred in law in failing to take cognizance
of the legislative intention of Parliament which provided for a right of
appeal in the Debt Recovery (Special Provisions) Act No. 2 of 1990
(as amended) but did not provide for a right of appeal in the Recovery
of Loans by Banks (Special Provisions) Act No. 4 of 1990 (as
amended) which establishes that there is no right of appeal under

Act No. 4 of 19907

14(e). Has the High Court erred in law in disregarding and/ or failing
to follow the principle of stare decisis where the High Court of the
Western Province Holden in Colombo (exercising appellate
jurisdiction) is bound by the decisions of the Court of Appeal and

Supreme Court?
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14(f). Has the High Court erred in law in analyzing the case law and
drawing a distinction between special and ordinary jurisdiction
exercised by the District Court and holding that no right of appeal
exists from an Order made by the District Court exercising special
Jjurisdiction unless expressly conferred by statute and in doing so
completely disregarding the case law cited which specifically held
that the District Court exercises special jurisdiction under the
Recovery of Loans by Banks (Special Provisions) Act No. 4 of 1990

(as amended) which does not confer a right of appeal?
The respondent raised the following question of law:

Has the legislature introduced the principle that prohibitions must
not be presumed under section 23 of the Judicature Act with regard

to the right of appeal?

The appellant’s questions of law are answered in the affirmative. The
respondent’s question of law is answered in the following manner:
“Section 23 of the Judicature Act is applicable when the District Court
pronounces judgments and orders in the exercise of its ordinary civil

jurisdiction and not in instances where it exercises special jurisdiction.”

The impugned order of the High Court of Civil Appeal is set aside. The
preliminary objection raised by learned President’s Counsel for the
appellant bank that, the application for leave to appeal filed against the
order of the District Court made under section 16 of the Recovery of
Loans by Banks (Special Provisions) Act No. 4 of 1990 is misconceived in
law, is upheld. There is no right of appeal against an order of the District
Court made under section 16 of the aforesaid Act. The application for
leave to appeal shall stand dismissed. The appellant is entitled to costs

in all three courts.
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As agreed, the parties in the connected case No. SC/APPEAL/34/2019
will abide by this judgment.

Judge of the Supreme Court

Jayantha Jayasuriya, P.C., C.J.
I agree.

Chief Justice

Achala Wengappuli, J.
I agree.

Judge of the Supreme Court



IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST

SC/APPEAL No. 35/2016
SC/SPL/LA No. 09/2014

CA NO. 555/2000(F)

DC Bandarawela No. 174/RE

REPUBLIC OF SRI LANKA

In the matter of an application for
Special Leave to Appeal under
Article 128(2) of the Constitution

1. Mrs. Hyacinth Sita Seneviratne of
24 Aloe Avenue, Colombo 03
(a Trustee of “The Dassanayake
Trust”)
(Deceased)

2. Dr. Mackingsley Gamini
Dassanayake, J. C. R.
42, University Road, Highfield,
Suthampton S09 5NH
England
(A Trustee of “The Dassanayake
Trust”) by his Attorney in Sri
Lanka
Mrs. Hyacinth Sita Seneviratne of
24, Aloe Avenue, Colombo 03
(Deceased)

3. Sarathchandra Bandara Ehelepola
Seneviratne of
4420, Hawthrone Street,
Washinton D. C
United States of America,
(A Trustee of “The Dassanayake
Trust”) by his Attorney in Sri
Lanka Mrs. Hyacinth  Sita
Seneviratne of 24, Aloe Avenue,
Colombo 03
(Deceased)

Plaintiffs



Vs.

1.

w

Kader Ibrahim Mohamed
Marzook

50/1, Railway Station Road,
Haputale

Jailabdeen Jaleel

Nageswary Arumugam

Miss N. Krishasamy (full
name not known)

N. Kumaresmoorthy (full
name not known) all of

No. 9, Thambipilliai Avenue,
Haputale.

Defendants
AND

Dr. Mackingsley Gamini
Dassanayake of

No. 24, Aloe Avenue,
Colombo 03.

2" Plaintiff-Appellant
Vs

K. I. Mohamed Marzook of
No. 50/1, Railway Station
Road,

Haputale

Jailabdeen Jaleel of
No. 9, Thambipilliai Avenue,
Haputale

Defendants-Respondents
Mrs. Haycinth Sita

Seneviratne of 24 Aloe
Avenue, Colombo 03



(a Trustee of “The
Dassanayake Trust”)
(Deaceased)

1%t Plaintiff-Respondent

Sarathchandra Bandara
Ehelepola Seneviratne of
4420, Hawthrone Street,
Washinton D. C

United States of America,

3rd Plaintiff-Respondent

3. Nageswary Arumugam

Miss N. Krishasamy

5. N. Kumaresmoorthy all of
No. 9, Thambipilliai Avenue,
Haputale

&

Defendants-Respondents
AND NOW BETWEEN

K. I. Mohamed Marzook of
No. 50/1, Railway Station
Road,

Haputale.

1st Defendant- Respondent-
Petitioner

Vs.

Dr. Mackinsley Gamini
Dassanayake of

No. 24, Aloe Avenue,
Colombo 03.
(Deceased)

2" Plaintiff-Appellant-
Respondent



2A. Thamara Kumari
Ramani Dassanayake, nee
Tennekoon, No. 24, Aloe
Avenue, Colombo 03

2AA. Mackingsley Kushan
Dassanayake, No. 24, Aloe
Avenue, Colombo 03

Plaintiffs-Appellants-
Respondents

Jailabdeen Jaleel of

No. 9, Thambipilliai Avenue,
Haputale

(Deceased)

2"d Defendant-Respondent

Mrs. Hyacinth Sita Seneviratne of
24 Aloe Avenue, Colombo 3

(a Trustee of “The Dassanayake
Trust”
(Deceased)

1%t Plaintiff-Respondent-
Respondent

Sarathchandra Bandara
Ehelepola Seneviratne of
4420, Hawthrone Street,
Washington D. C

United States of America,

34 Plaintiff-Respondent-
Respondent

3. Nageswary Arumugam
4. Miss N. Krishasamy



5. N. Kumaresmoorthy all of
No. 9, Thambipilliai Avenue,
Haputale

Defendants-Respondents-

Respondents
Before : Priyantha Jayawardena PC, J
A. L. Shiran Gooneratne, J
K. Priyantha Fernando, J
Counsel . Shantha Jayawardena with H. Damunupola, Sanjana de Zoysa and

Wihangi Thiseru for the Defendant-Respondent-Appellant

. Kaushalya Nawaratne, PC with Ms. Mohotti and E. Sandungahawatta
instructed by NW Associates for the Respondents.

Argued on : 6" of February, 2024

Decided on : 29" of February, 2024

Priyantha Jayawardena PC, J

This is an appeal from a judgment of the Court of Appeal, which allowed the appeal and set
aside the judgment of the District Court dated 6" of September, 2000.

The 2" Plaintiff-Appellant-Respondent (hereinafter referred to as the “2" plaintiff”) along

with the 1% plaintiff (now deceased) and the 3 Plaintiff filed the above style action in the
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District Court of Bandarawela as trustees of the “Dassanayake Trust” against the 1% Defendant-
Respondent-Appellant (hereinafter referred to as the “1% defendant”), the 2" defendant(now
deceased) and three other defendants inter alia, praying for ejectment on the ground of
subletting the premises described in the schedule to the plaint.

In the plaint dated 29" of August, 1988, the plaintiff pleaded that without their written consent
the 1% defendant sublet the premises, at No. 9, Thambipilliai Avenue, Haputale described in
the schedule to the plaint to the 2" to 5™ defendants in January, 1998.

The 1%t and 2" defendants filed an answer and denied the allegation of subletting the premises.
It was pleaded that the 2" defendant was the brother-in-law of the 1% defendant, and the 3" to
5t defendants were unknown and fictitious persons. Accordingly, the 1% and 2" defendants

prayed for the dismissal of the plaint with costs.

Summons could not be served on the 3" to 5" defendants and therefore, the action against them
was withdrawn by the plaintiffs. Hence, the District Court made an order to proceed only

against the 1% and 2" defendants.

Moreover, the said house had five rooms, and is subject to the Rent Act No. 7 of 1972. Further,
the 2" defendant who is the brother-in-law of the 1% defendant was also occupying the premises

in suit with his family.

After an inter-parte trial, the learned District judge delivered the judgment and dismissed the
plaint. In the said judgment it was inter alia held that the plaintiff has not proved the case on a

balance of probability.

Being aggrieved by the said judgment the plaintiffs appealed to the Court of Appeal. After
hearing the appeal, the Court of Appeal set aside the judgment of the District Court and allowed
the appeal by judgment dated 29" November, 2013. In the said judgment, the Court of Appeal
held inter alia;

“During the cross examination of the I% Respondent, the Appellant has
produced a certified copy of the Electoral Register marked P5. According to
P5, the 1% Respondent was the chief house holder of premises No. 705A
Railway Station Road...Said evidence has clearly shown that during the period
relevant to this action, the 1%t Respondent was not in occupation of the premises

in suit, i.e., No. 09 Thambipillai Mawatha, Haputale. Also it was crystallised

6



that the 1% Respondent was in occupation of the premises No. 705A, Railway
Station Road.

When | consider the said evidence it is my considered view that the Appellants
has led sufficient prima facie evidence to establish that there was subletting by
proof of the fact that 2" defendant was in the premises attend to his own work
and that 1% Respondent appeared to have relinquished his control of the

premises...

At the trial, the 2"! Respondent has not given evidence. Therefore, it seems that
the Respondents have not only failed to challenge the evidence of the
Appellants but also to corroborate the evidence of the 1% Respondent. In the
said circumstances it can be concluded on a balance of probability that the 1%

Respondent has sublet the premises in suit to the 2" Respondent... ”

Furthermore it was held by the learned Judge of the Court of Appeal, who stated;

“the Appellants has led sufficient prima facie evidence establishing that
there was subletting by proof of the fact that the 2" defendant was in the
premises attend to his own work and that 1% respondent (Appellant)
appeared to have relinquished his control of the premises. The burden must
then necessarily shift to the 1% Respondent to explain the presence of the 2"

Respondent”

Being aggrieved by the said judgment of the Court of Appeal, dated 29" of November, 2013
the defendants sought Special Leave to Appeal and this court granted Special Leave to Appeal
on the following questions of law:

“(a) Has the Court of Appeal gravely erred in regard to its evaluation of the evidence in

this case particularly in relation to P5 and P6?

(b) Is there any evidence in this case to establish that the 1% defendant can in law be
considered to have sublet the premises in suit or a part thereof to the 2" defendant? ”



Has the 1%t defendant sublet the premises in suit or part of it?

The 2" plaintiff gave evidence at the trial and stated that his deceased father and his sister, the
deceased 1% plaintiff, gave the said premises on rent to the 1% defendant. Further, he had visited

several times to see the premises in suit.

He further stated that when he went to the said premises along with his sister who is the 1%
plaintiff in January 1988, the 1% defendant was not in the said premises. However, the 3™, 41"
and the 5™ defendants were occupying two rooms of the said premises. Further, all the other
rooms in the home were occupied by the 1% defendant, and the 2" defendant and his family.
Moreover, the 1% plaintiff spoke with the 3" to 5" defendants, the female Tamil teachers who
were residing in the premises, who said that they were residing in that home, and that they paid
the rent to the 1% defendant.

Moreover, the plaintiffs produced the Electoral Register for the occupants of the house No.
705A, Station Road, Haputale, in order to establish that the 1% defendant had ceased to occupy

the premises in suit.

The 1% defendant gave evidence and said that the premises were let out to him in 1979 by the
1% plaintiff. He stated that the house at Railway Station Road, Haputale was his father’s house

and that it was given to his elder brother. Hence, he took the premises in suit on rent.

The 1% defendant further stated that he occupied the premises in suit with his mother, his
younger sister and her husband who is the 2" defendant. In the circumstances, he denied that
he sublet the said the premises to his brother-in-law, the 2" defendant or to anyone else.

The 1% defendant admitted under cross-examination that he went to Saudi Arabia for
employment in 1982 and had returned in 1984. Thereafter, once again he went to the said
country in 1993 and returned in 1994. The 1% defendant stated that he paid the rent and that his
younger sister or her husband made no payment whatsoever.

He further stated that he was not occupying his father’s house at No. 50/1, Railway Station
Road, Haputale until 1979. He also stated that his father died in 1978 and thereafter, his elder
brother has been residing in that house with his sisters. However, the 1% defendant admitted
that his name was registered in the Electoral Registers for the house at No. 50/1 Railway Station

Road, Haputale.



Analysis

The 1% defendant stated that the 2" defendant was married to his sister and that they were
occupying the premises in suit. Although the 1% Defendant had taken up the position that after
1979, he was not residing in the house at No. 50/1, Railway Station Road, Haputale, because
his brother got that house from the father, the Electoral Register showed that his name appeared
as the Chief Occupant of the said house in the year 1988 along with the 2" defendant and two
others. It is pertinent to note that the summons in the case was served by the process sever on
the 1 defendant at No. 50/1, Railway Station Road, Haputale. Further, the caption of the plaint

refers to the said address as the address of the defendant.

The oral testimony of the 2" plaintiff, established that in addition to the 1% defendant there was
at least one other family occupying the premises. Further, the 2" plaintiff produced the
Electoral Register to show that the 1% defendant was residing at No. 50/1, Railway Station
Road, Haputale. Hence, the burden was shifted to the 1% defendant to explain the nature and
the mode of occupancy of the 2" defendant. A similar view of the burden of proof was
discussed in Sangadasa vs. Hussain and Another [1999] 2 SLR 395 where it was held;

"It is sufficient for a landlord to establish a prima facie case of subletting and
the burden them shifts to the tenant to explain the nature of the occupation of

the alleged subtenant”

However, the learned District Judge held that the plaintiff did not prove its case. As stated
above, the plaintiffs established a prima facie case that the 1% defendant has sub-let the house
to the 2" defendant and his family. Hence, the learned District Judge erred in law when he held
that the plaintiff did not prove the case. It is pertinent to note that the Court of Appeal correctly
held that the 1% defendant has sub-let part of the premises to the 2" defendant. Thus, | am of
the view that the Court of Appeal is correct in coming to the aforementioned finding after
considering the evidence led at the trial. Accordingly, I answer the following questions of law

as follows;



“(a) Has the Court of Appeal gravely erred in regard to its evaluation of the evidence in this

case particularly in relation to P5 and P6?”

No

“(b) Is there any evidence in this case to establish that the 1% defendant can in law be
considered to have sublet the premises in suit or part thereof to the 2" defendant?”’

Yes

Accordingly, the appeal is dismissed. The District Court judgment is affirmed. No costs.

Judge of the Supreme Court

A. L. Shiran Gooneratne, J
| agree

Judge of the Supreme Court

K. Priyantha Fernando, J
| agree

Judge of the Supreme Court
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IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

S.C. Appeal No. 36/2019
SC/HC/CA/LA/No. 401/2017
WP/HCCA/COL/55/2014 (F)
D.C Colombo/4345/LA

BEFORE

In the matter of an application for Leave to
Appeal under Section 5C of the High Court of the
Provinces (Special Provision) Act No. 19 of 1990
as amended by Act No. 54 of 2006.

U. Don Reginold Felix De Silva
No. 146/32/A, Salmal Place,
Mattegoda.

Defendant-Appellant-Petitioner

Madduma Arachchilage Sadimenike,
No. 146/32/A, Salmal Place,
Mattegoda.

Substituted Defendant-Appellant-Appellant

Vs.

Director (Land) Acquisition Officer,
Road Development Authority,
9t Floor, Sethsiripaya,

Battaramulla.

Plaintiff-Respondent-Respondent

S. THURAIRAIA, PC, J.
KUMUDINI WICKREMASINGHE, J.

JANAK DE SILVA, J.



COUNSEL : Kamal Dissanayake with Ms. Sureni Amaratunga, Ms. Purni

Karunaratne and Ms. Hasara Matharaarachchi.

Ms. Sabrina Ahmed, SC for the Hon Attorney General as
amicus.

ARGUED & DECIDED ON: 29" February 2024

Janak De Silva J.

The corpus forming the subject matter of this appeal was acquired by the State in terms of
the Land Acquisition Act. The Defendant-Appellant-Petitioner (“Petitioner”) claimed that he
had prescriptive title. As there were no claimants to the corpus, the compensation payable
was deposited in the National Savings Bank and referred the matter to the District Court in

terms of Section 10(1)(b) of the Land Acquisition Act as amended.

The Petitioner made a claim therein based on prescriptive title and Deed of Declaration No.
11966 attested on 26.08.2007. The District Court held that prescriptive title was not proved
and dismissed the claim of the Petitioner. This judgment was affirmed by the High Court of

Civil Appeal of the Western Province (holden in Colombo).
Leave to appeal was granted on the following questions of law:

(1) Hon. PHC has failed to take cognizance of the fact that the learned Additional District
Judge of Colombo has erred in coming to the conclusion that no specific assessment
for the identical plot of land, whereas in fact the said 6.51 perch land has been
assessed in 1995 as 25/1 Swasthika Gardens, Peliyagoda, and rates had been paid from
1995

(2) Hon. PHC has failed to take cognizance of the fact that the learned District Judge of
Colombo has failed to give weight to the fact that that the Petitioner has enjoyed the
property for more than 30 years from 1972 and had adequate title and he has
commenced paying rates from 1995 onwards

(3) The learned Additional District Judge of Colombo as well as High Court have failed to
analyze the fact that the Petitioner has paid rates for the said portion of land and that
he has possessed and enjoyed as if he is the owner of the relevant land for more than

ten years



Where a party invokes the provisions of Section 3 of the Prescription, the burden of proof
rests fairly and squarely on him to establish a starting point for his or her acquisition of

prescriptive rights [Chelliah v. Wijenathan et al (54 N.L.R. 337)].

The Petitioner claimed that he was in possession of the corpus from 1972. The corpus is
situated North of Lot 6 depicted in P. Plan No. 2995 containing 15 perches in extent claimed
by the son of the Petitioner. In fact, this claim was upheld and compensation paid for the said
portion of land to the son. Nevertheless, the corpus claimed by the Petitioner is not shown to
the North of the said land in the Plan No. 93 made by licensed surveyor M.J. Setunga dated
19.9.1971.

In the Deed of Declaration No. 11966 attested on 26.08.2007, the Petitioner claims to have
constructed a corrugated sheets thatched small hut on the corpus in 1973. This claim if proved
can certainly be taken in favour of the prescriptive title of the Petitioner. However, Plan No.
3462 made by licensed surveyor B.P. Gangodawila dated 26.05.1980 does not show any

construction on the corpus.

In order to establish his prescriptive title, the Petitioner claimed that he had paid assessment
rates for the corpus. Nevertheless, the payment receipts tendered in evidence prove only that

such rates have been paid from 1995 onwards. The corpus was acquired by the State in 1999.

Moreover, the Deed of Declaration No. 11966 was prepared seven years after the corpus was
acquired by the State. The claim of the Petitioner was made only thereafter. The Petitioner

has failed to establish his claim of prescriptive title by cogent evidence.
For all the foregoing reasons, | answer all three questions of law in the negative.
Appeal dismissed. Parties shall bear their costs.

Judge of the Supreme Court

S. Thurairaja, PC, J.
| agree.

Judge of the Supreme Court
Kumudini Wickremasinghe, J.
| agree.

Judge of the Supreme Court



IN THE SUPREME COURT OF THE DEMOCRATIC

SOCIALIST REPUBLIC OF SRI LANKA

SC Appeal 46/20109,
47/2019, 48/2019,
49/2019 and 50/2019

SC (SPL) LA/135/2018,
136/2018, 137/2018,
138/2018 and 139/2018

High Court of Jaffna

Case Nos.
HC/Appeal/2097/2017,
HC/Appeal/2096/2017,
HC/Appeal/2230/2017,
HC/Appeal/2110/2017, and
HC/Appeal/2046/2017

LT Jaffna Case Nos.
LT/JF/23/2016,
LT/JF/12/2016,
LT/JF/16/2016,
LT/JF/11/2016 and
LT/JF/01/2016

In the matter of an Appeal against
the order dated 2rd April 2018 of the
High Court of Northern Province
Holden in Jaftna.

. A. Arunthavam,

No.112,

Mill Road,
Uklangulam,
Vavuniya.

. V. Tharsigan,

Putthur East,
Sorkathidal.

. P. Gajamugan,

Egatiyan,
Karaveffy East,
Karaveddy.

. D. Noyal,

4th Cross Street,
Kurthar Kovil Veethy,
Keeri Mannar.

. P. Ranjan,
Kovinthapuram,
Elavaalai.
Applicants
Vs.

. Sri Lanka Transport Board,

Head Office,
No.200,
Kirula Road,




Narahenpitiya,
Colombo 05.

. Inquiry Officer,
Sri Lanka Transport Board,
Kondavil (N)
Jaffna

. Chairman Appeal Board,
Sri Lanka Transport Board,
Kondavil,

Jaffna.

Respondents

AND BETWEEN

. Sri Lanka Transport Board,
Head Office,
No. 200,
Kirula Road,
Narahenpitiya,
Colombo 05.

. Inquiry Officer,
Sri Lanka Transport Board,
Kondavil (N),
Jaffna.

. Chairman Appeal Board,
Sri Lanka Transport Board,
Kondavil,

Jaffna.

Respondents-Appellants

. A. Arunthavam,
No.112,
Mill Road,
Uklangulam,
Vavuniya.

. V. Tharsigan,




Putthur East,
Sorkathidal.

. P. Ggjamugan,
Egatiyan,
Karaveffy East,
Karaveddy.

. D. Noyal,

4th Cross Street,
Kurthar Kovil Veethy,
Keeri Mannar.

. P. Ranjan,
Kovinthappuram,

Elavaalai.

Applicants-Respondents

AND NOW BETWEEN

. Sri Lanka Transport Board,
Head Office,

No. 200,

Kirula Road,
Narahenpitiya,

Colombo 05.

. Inquiry Officer,

Sri Lanka Transport Board,
Kondavil (N),

Jaffna.

. Chairman Appeal Board,
Sri Lanka Transport Board,
Kondavil,
Jaffna
Respondents-Appellants-

Appellants




—_

. A. Arunthavam,
No. 112,
Mill Road,
Uklangulam,
Vavuniya.

2. V. Tharsigan,
Putthur East,
Sorkathidal.

3. P. Gajamugan,
Egatiyan,
Karaveffy East,
Karaveddy.

4. D. Noyal,
4th Cross Street,
Kurthar Kovil Veethy,
Keeri Mannar.

5. P. Ranjan,
Kovinthapuram,
Elavaalai.

Applicants-Respondents-
Respondents

Before : P. Padman Surasena, J
Mahinda Samayawardhena, J
K. Priyantha Fernando, J

Counsel
Ranjith Ranawaka with Kosala H.
Perera  for the Respondents-
Appellants-Appellants.

K. V. S. Ganesharajan with M.
Mangaleswary Shanker and Mohan
Shabishanth for the Applicants-
Respondents-Respondents.




Argued on : 23.10.2023

Written Submissions : 20.09.2019 on behalf of the Appellants
Tendered On

15.11.2021 on behalf of the Respondents

Decided on : 31.01.2024

K. PRIYANTHA FERNANDO, J

1. The five appeals mentioned above stems from separate
applications that had been made by the five bus
conductors namely, A. Arunthavam, V. Tharsigan, P.
Gajamugan, D. Noyal, and P. Ranjan (hereinafter referred
to as the ‘applicants’) to the Labour Tribunal of Jaffna
under the Industrial Disputes Act, challenging the
termination of their services by the Respondents-
Appellants-Appellants (hereinafter referred to as the
‘appellants’) and claiming reinstatement of their services
with back wages and compensation.

2. After trial, the learned President of the Labour Tribunal
by his orders held in favour of the applicants, reinstating
their employment without a break in services. Thereafter,
the appellants appealed against the judgments of the
learned President of the Labour Tribunal to the High
Court of Northern Province holden in Jaffna (hereinafter
referred to as the ‘High Court)).

3. The learned Judge of the High Court by his respective
judgments, dismissed the appeals, thus, affirming the
order of the learned President of the Labour Tribunal that
was made in favour of the applicants.

4. Being aggrieved by the decisions of the learned Judge of
the High Court, the appellants preferred the instant
appeals. On 18.02.2019, this Court granted special leave
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to appeal on the questions of law raised in paragraphs 7(i)
and (iv) of the petition dated 23.07.2018.

The said questions of law are as follows,

(i) The Honorable High Court Judge has failed to
consider that the application to the Labour Tribunal
has not been submitted within the six months
period as required by law. Thus the Labour Tribunal
has no jurisdiction to entertain such application.
The application should have been rejected in limine.

(iv). Have the Honorable High Court Judge erred in law
by stating in the said Judgment that, “It is well
settled law that the Labour Tribunals are
expected to grant “just and equitable reliefs”. It
is also necessary to be borne in mind that for
the purpose of granting such relief there is no
necessity for the Labour Tribunals to follow
rigid rules of law”.

At the hearing of this case, the learned Counsel for the
appellants, as well as the learned Counsel for the
applicants, agreed that the questions of law raised in all
five appeals are the same, and that, it would suffice for
this Court to pronounce one Judgment in respect of all
five appeals.

The learned Counsel for both the appellants and the
applicants made submissions with respect to SC Appeal
No.46/2019 during the hearing of this case. As agreed by
the learned Counsel, this Judgment shall be binding on
all five appeals: SC Appeal No.46/2019, SC Appeal No.
47/2019, SC Appeal No. 48/2019, SC Appeal
No0.49/2019 and SC Appeal No. 50/2019.




Facts in Brief:

10.

11.

12.

The applicant was employed as a bus conductor by the
appellants since 01.04.2001 and on the day in question
he had been attached to Mullaitivu Bus Depot.

On 18.05.2015, while the applicant was on duty in the
bus bearing Registration No. NC-1127, which had been
plying from Mullaitivu to Colombo, the said bus had been
inspected by the flying squad. Upon inspection, the flying
squad had filed severed charges of fraud against the
applicant.

As a result of the charges made against him, the Sri
Lanka Transport Board (hereinafter referred to as the
‘SLTB’) had conducted a disciplinary inquiry into the
conduct of the applicant.

The applicant had been terminated from his service on
30.09.2015, upon finding him guilty of the charges at the
disciplinary inquiry.

The applicant claims that, according to the Disciplinary
Code of SLTB, if any employee is informed that he is being
terminated after a disciplinary inquiry, that employee
would have two opportunities to challenge the decision of
the board before initiating action before a Labour
Tribunal. Firstly, the employee could file an appeal in the
Regional Appeal Board in respect of the correctness of the
said decision. Secondly, the employee is given the
opportunity to file an appeal to the Chairman of SLTB,
whose decision is to be treated as final.

Therefore, as the applicant had been aggrieved by the said
decision of termination after the disciplinary inquiry, the
applicant had appealed to the Appeal Board of SLTB.
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13.

14.

However, the original decision made at the disciplinary
inquiry had been upheld by the Appeal Board on
23.12.2015. Thereafter, the applicant had then appealed
to the Chairman of the SLTB under the provisions of the
Disciplinary Code of the SLTB. The applicant claims that
he had not received any response whatsoever from the
Chairman.

While this appeal had been pending before the Chairman,
the applicant had lodged an application bearing No.
LT/JF/23/2016 at the Labour Tribunal on 18.07.2016,
against the purported termination on 30.09.2015.

The appellants in the instant case takes the position that
the said application made by the applicant to the Labour
Tribunal had been made after the time limit of six months
clearly stipulated by Section 31B (7) of the Industrial
Disputes Act and thereby, the application should have
been rejected at the Labour Tribunal.

Written Submissions on Behalf of the Appellants:

15.

16.

The learned Counsel for the appellants, highlights the
importance of section 31B (7) of the Industrial Disputes
Act as a mandatory provision that restricts entertaining
any application that has been submitted after 6 months
of termination. The learned Counsel submitted that, the
learned High Court Judge has totally failed to consider
averments 14 and 16 of the petition of appeal where the
learned Counsel for the appellants have highlighted the
statutory provision of Section 31B (7).

Furthermore, the learned Counsel takes the position that
the conclusions reached by the learned High Court Judge
do not have any legal binding, and submitted that, no
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17.

18.

19.

discretionary power is granted to the Labour Tribunal or
any Court handling a case under the Industrial Disputes
Act to overrule the prescriptive period provided in the Act.

Where the learned High Court Judge has stated that there
is no necessity for the Labour Tribunals to follow the rigid
rules of law, the learned Counsel claims that the Labour
Tribunals are compelled to follow the statutory provisions
already established by statutes and must deliver a just
and equitable decision which is within the law.

The learned Counsel submitted that the conclusions
made by the learned High Court Judge has gone beyond
well accepted norms and practices of the Labour
Tribunals. The learned Counsel further submitted that
the Labour Tribunals are bound to give an order which is
just and equitable to both parties, however, that the
Labour Tribunals are bound to comply with the statutory
provisions at all times.

The learned Counsel contended that the phrase §ust and
equitable’ has not lent itself to precise definition and has
been subject to numerous interpretations. However, the
learned Counsel draws the attention of the Court to the
cases of Richard Pieris & Co. Ltd v. Wijesiriwardane (1960)
62 NLR 233, Walkers Sons & Co. Ltd v. Fry (1966) 68 NLR
73, Municipal Council of Colombo v. Munasinghe (1969) 71
NLR 233 and Arnold v. Gopalan (1963) 64 NLR 153 to
show that the Labour Tribunals are expected to act within
the framework of the Industrial Disputes Act and under
no circumstances should they be permitted to go beyond
the Act.

Written Submissions on Behalf of the Applicants:

20.

With regards to the preliminary objection raised by the
appellants, the learned Counsel takes the position that,

9




the appellants have never made any objection as to the
maintainability of the application filed by the applicant
before the Labour Tribunal, and that it cannot be raised
for the first time during the appeal stage.

21. The learned Counsel further brought the attention of the
Court towards the case of Somawathie v. Wilmon and
Others [2010] 1 SLR 128, which lays down conditions
that need to be satisfied in order for one to raise a new
question of law for the first time in appeal. It was stated
that,

“After a careful examination of the
aforementioned decisions, it was clearly decided
in Gunawardena v. Deraniyagala and others
(supra), that according to our procedure a new
ground cannot be considered for the first time in
appeal, if the said point has not been raised at
the trial under the issues so framed. Accordingly
the Appellate Court could consider a point raised
for the first time in appeal, if the following
requirements are fulfilled.

a. The question raised for the first time in appeal,
is a pure question of law and is not a mixed
question of law and fact.

b. The question raised for the first time in appeal,
is an issue put forward in the Court below,
under one of the issues raised, and

c. The Court which hears the appeal has before
it all the material that is required to decide the
question.”

22. The learned Counsel submitted that, as the preliminary
objection in respect of the time bar was not raised by the
appellants in the Labour Tribunal, the conditions laid

10




down under (b) and (c) were not met. Therefore, the
preliminary objection raised by the appellant in this
instance cannot be maintained.

Answering to the Questions of Law:

23.

24.

25.

26.

Having heard learned Counsel for both parties at the
hearing, and at the perusal of all materials including the
petition and the written submissions, I shall now resort
to answering the questions of law before this Court.

It is the position of the learned Counsel for the appellants
that, the applications made by the applicants at the
Labour Tribunal, have not been done within the time
period stipulated by the Industrial Disputes Act.
Therefore, the matter is prescribed by law. The learned
Counsel contended that the case should have been
dismissed in the first instance. However, this objection
was only raised at the appeal stage before the High Court.
Therefore, it was argued by the learned Counsel for the
applicants that, as the appellants have not raised this
objection during trial at the Labour Tribunal, they must
be refrained from adducing new questions of law during
the appellate stage.

Generally, a party is not allowed to raise a new question
of law in appeal for the first time. However, through case
law precedents, it is settled law that a new question of law
could be taken up for the first time in appeal.
Nevertheless, it is limited strictly to pure questions of law
only, and cannot be a question of mixed law and fact.

This issue of whether a new question of law could be
raised for the first time during an appeal, was considered
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27.

28.

by the Supreme Court in the case of Talagala wv.
Gangodawila Co-Operative Stores Society, Limited
[1947] 48 N.L.R. 472 by his Lordship, Dias J. , where he
stated that,

“Where the question raised for the first time in
appeal, however, is a pure question of law, and
is not a mixed question of law and fact, it can be
dealt with.”

In the instant case, the objection taken by the appellant
in the High Court is that, the action is time-barred.
Admittedly, this objection was not taken up at the trial
before the Labour Tribunal. The above objection is not on
patent lack of jurisdiction. If the objection is not taken,
the Labour Tribunal is entitled to go on with the case and
decide the matter on the merits as that has happened in
the instant case.

In the case of Don Aruna Chaminda v. Janashakthi
General Insurance Limited SC/Appeal No.134/2018,
S.C.Minute dated 09.10.2019, his Lordship, Justice E.
A. G. R. Amarasekara held that,

“...The said submission is only true with
regard to a Patent lack of Jurisdiction. In Baby v Banda
(1999) 3 Sri L R 416, it was held that if the want of
jurisdiction is patent and not latent, objection can be taken
at any time. The case laws and legal texts quoted above
in this judgment clearly indicate that when it is latent
want of jurisdiction the objection has to be taken at the

earliest opportunity.”
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29.

30.

Section 39 of the Judicature Act No.2 of 1978
provides,

“Whenever any defendant or accused party shall
have pleased in any action, proceeding or matter brought
in any Court of First Instance neither party shall
afterwards be entitled to object to the jurisdiction of such
court, but such court shall be taken and held to have
jurisdiction over such action, proceeding or matter:

Provided that where it shall appear in the courts of
the proceedings that the action, proceeding or matter was
brought in a court having no jurisdiction intentionally and
with previous knowledge of the want of jurisdiction of
such court, the Judge shall be entitled at his discretion to
refuse to proceed further with the same, and to declare the
proceedings null and void.”

In the case of Navaratnasingham v. Arumugam and
Another [1980] 2 SLR 01 (CA), his Lordship, Justice
Soza held that,

“Further the failure to object to jurisdiction when
the matter was being inquired into must be treated as a
waiver on the part of the 2nd respondent-petitioner. It is
true that jurisdiction cannot be conferred by consent. But
where a matter is within the plenary jurisdiction of the
Court if no objection is taken, the Court will then have
jurisdiction to proceed on with the matter and make a

valid order.”
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31.

32.

33.

Further, in the case of Don Tilakaratne v. Indra
Priyadarshanie Madawala [2011] 2 SLR 280 at 289,
it was held by his Lordship, Justice Sripavan (as he was

then) that,

“Even on a restrictive interpretation of the section,
one can conclude that the petitioner is estopped in law
from challenging the jurisdiction of the learned Magistrate.
It is evident that the petitioner has conceded the
jurisdiction of the Court and his failure to object at the
earliest opportunity implies a waiver of any objection to

jurisdiction.”

In the case of Puwakgahakumbure Gedara William
Wijesinghe v. Attorney General and Another, SC
Appeal No. 109/2017, S.C. Minute dated 28.09.2022,
his Lordship, Justice Thurairaja, PC, stated that,

“As per Section 39 of the Judicature Act, any
objection must be raised at the earliest possible
opportunity and the failure of this amounts to a waiver
wherein the court is considered to have jurisdiction over
the action. However, it is commonly accepted that in
instances where it is a patent lack of jurisdiction, objection
to jurisdiction can be taken at any time in proceedings as

was held in Baby v Banda (1999) 3 Sri LR 416.”

Further, in the case of Rajithi Agencies v. Romav

Limited and Another, SC/CHC/Appeal/04/2006,
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34.

35.

S.C. Minute dated 03.04.2018, his Lordship, Justice
H.N.J.Perera (as he was then) held that,

“..The defendant has failed to formulate a
preliminary issue relating to the jurisdiction of the Court
at the commencement of the trial. His failure to move Court
to try the said issue as a preliminary issue on such a vital
matter will amount to a waiver of objections in regard to
lack of jurisdiction of Court to hear and determine the
defendant’s action. The defendant is deemed to have
consented and submitted to the jurisdiction of the Court
and he cannot be permitted to challenge the jurisdiction.

(Rodrigo V. Raymond (2002) (2) S.L.R.78.)”

Furthermore, in the case of Don Aruna Chaminda v.
Janashakthi General Insurance Limited, SC Appeal
No.134/2018, S.C. Minute dated 09.10.2019, his
Lordship, Justice E.A.G.R.Amarasekara highlighted on
several other authorities including Jaladeen v.
Rajaratnam [1989] 2 SLR 201, David Appuhamy v.
Yassassi Thero [1987] 1 SLR 233 and the case of
Edmund Perera v. Nimalaratne and Others [2005] 3
SLR 38, which held that an objection to jurisdiction
must be taken at the earliest opportunity and if no
objection is taken the matter is said to be within the
plenary jurisdiction of the Court and that failure to take

such objection was treated as a waiver.

In terms of the above case precedents, it is clear that in
the instant case the appellants have failed to take up the
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36.

37.

38.

objection on the latent lack of jurisdiction and therefore,
the learned President of the Labour Tribunal has
delivered the Judgment after going through the full trial
on its merits.

The appellant is deemed to have waived his right to object
for the jurisdiction based on the time bar and he is
therefore, precluded in taking the objection in the
appellate Court. Hence, the first question of law raised
under paragraph 7 (i) has to be answered in the negative.

I shall now resort to answering the second question of
law raised by the appellant under paragraph 7 (iv) of the
petition. In the case of Asian Hotels & Properties PLC
v. Benjamin and 5 Others [2013] 1 SLR 407 at 414
S.C.Minute 03.09.2012, her Ladyship, former Chief

Justice Dr. Shirani A. Bandaranayake stated that,

“It is well settled law that the Labour Tribunals are
expected to grant just and equitable reliefs. It is also
necessary to be borne in mind that for the purpose of
granting such relief there is no necessity for the Labour

Tribunals to follow the rigid rules of law.”

The case of The Bharat Bank Ltd., Delhi v. The
Employees’ of the Bharat Bank Ltd., Delhi (A. I.R.
1950 S.C. 188) had expressed the role of the Labour

Tribunals in very clear terms, which reads as follows:

“...In settling the disputes between the employers
and the workmen, the function of the Tribunal is not

confined to administration of justice in accordance with
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39.

40.

law. It can confer rights and privileges on either party,
which it considers reasonable and proper, though they
may not be within the terms of any existing agreement. It
has not merely to interpret or give effect to the contractual
rights or obligations of the parties.

... The Tribunal is not bound by the rigid rules of law...”

Further, in the case of Daniel v. Rickett, Cockrell and
Co. [1938] 2 K.B. 322 it was held that, if the Tribunal
or the Arbitrator is given the power to decide a mater

justly and equitable, it is undoubtedly given a discretion.

It was further held by her Ladyship, Bandaranayake CJ
in the case of Asian Hotels & Properties PLC v.
Benjamin and 5 Others [2013] 1 SLR 407 at 414 that,

“..What is necessary is to grant just and equitable
relief and for this purpose it is essential that the
principles of natural justice should be followed. This
position was clearly, expressed by Tambiah, J. in The
Ceylon Workers Congress v The Superintendent,
Kallebokka Estate (Supra).

“Although, by subjective standards of
an employer, a dismissal may be bona
fide and just and @ equitable,
nevertheless when looked at objectively,
it may be unjust and inequitable...

Whenever a Tribunal is given the power
to decide a matter justly and equitably,
it is giwven a discretion (Daniel v
Rickett). Therefore the Industrial
Disputes Act, as amended, gives a
discretion to the Labour Tribunal, to
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41.

42.

make Order which may appear just and
equitable and such a jurisdiction cannot
be whittled away by artificial

. . »
restrictions.”

For the clear reasons stated above, it could be observed
that the learned High Court Judge was correct when he
stated that the Labour Tribunals are expected to grant
“just and equitable reliefs” and that there is no necessity
for the Labour Tribunals to follow rigid rules of law.
Therefore, the question of law raised under paragraph 7
(iv) of the petition will also be answered in the negative.

Hence, for the foregoing reasons, the respective
Judgments of the High Court and the orders of the Labour
Tribunal are affirmed.

Appeal dismissed.

JUDGE OF THE SUPREME COURT

JUSTICE P. PADMAN SURASENA.

I agree

JUDGE OF THE SUPREME COURT

JUSTICE MAHINDA SAMAYAWARDHENA.

I agree

JUDGE OF THE SUPREME COURT
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Obeyesekere, J

The Plaintiff — Respondent — Respondent [the Plaintiff] is a bank duly incorporated in the
Republic of India, with a branch office in Sri Lanka. It is a licensed commercial bank within
the meaning of the Banking Act, No. 30 of 1988, as amended, and is a lending institution
within the meaning of the Debt Recovery (Special Provisions) Act, No. 2 of 1990 [the
principal enactment], as amended by the Debt Recovery (Special Provisions) Amendment
Act, No. 4 of 1994 [the Amendment Act] [collectively referred to as the Act].

The Defendants — Appellants — Appellants [the Defendants] who are carrying on business
under the name, style and firm of ‘Cambridge Traders,” were customers of the Plaintiff,

and had maintained a current account with the Plaintiff.

Granting of credit facilities to the Defendants

The Plaintiff states that at the request of the Defendants, it issued the Defendants an offer
letter dated 2"? July 2012, in terms of which, the Defendants were offered a cash credit
facility of Rs. 75 million for a period of 12 months with an option to renew the facility for
further periods of 12 months at a time, with interest to be calculated at the Primary
Lending Rate [PLR], plus a margin of 1.50% per annum, and subject to other terms and
conditions set out in the said letter. In essence, what the Defendants had been offered

was a permanent overdraft facility.

The said offer letter also provided that the credit facility shall be secured by the personal
guarantees of the Defendants and by the mortgage of an immovable property situated
in Colombo 12, belonging to the 1% Defendant. The Defendants had acknowledged the
said offer and thereby the terms and conditions contained therein, by placing their
signature on the last page thereof. The assertion of the Plaintiff that the said offer letter
contained the written agreement between the parties as contemplated by the Act has not
been disputed by the Defendants. Certified copies of the said agreement, personal
guarantees of the Defendants and the Mortgage Bond No. 8776 executed on 6" July 2012
to secure the said credit facility of Rs. 75 million and interest thereon had been annexed

to the plaint.



It is admitted that:

(a) the Plaintiff permitted the Defendants to avail themselves of the said credit facility

of Rs. 75 million through their current account;

(b) the Defendants had maintained the said current account by depositing and

withdrawing monies;

(c) the credit facility had been renewed from time to time, with the last renewal for a
period of one year having taken place in September 2015.

It is important to note that the loan account was reconciled by the Plaintiff on 30%
September 2013, 31 March 2014 and 31 March 2015, with the balance outstanding on
each occasion, which comprised of the capital sums of money withdrawn by the
Defendants and the interest payable on the capital outstanding, amounting to over Rs. 76
million. The said balances have been communicated in writing to the Defendants and the
accuracy thereof as well as the fact that the said sums of money are due and payable to
the Plaintiff have been acknowledged in writing by the Defendants. Thus, the Defendants
are estopped from disputing the accuracy of the balance outstanding as at 31t March
2015 on the credit facility obtained by them.

Institution of action

The Plaintiff states that even though the Defendants made payments after the renewal of
the credit facility in September 2015, such payments were irregular. That the Defendants
had defaulted in the settlement of the balance outstanding after the said renewal is
reflected in the Statement of Accounts annexed to the plaint. After a series of
correspondence between the parties during the period of August 2016 to June 2017
relating to the re-payment of the outstanding sums of money failed to yield any results,

the Plaintiff had sent a letter of demand on 2" September 2017 seeking the payment of:

(@) a sum of Rs. 83,883,674.99, which the Plaintiff claims was the debit balance
outstanding as at 24" August 2017; and



(b) interest thereon at the rate of 16.48% per annum from 25 August 2017.

| must note that the Defendants failed to respond to the said letter of demand, and as

held in Disanayaka Mudiyanselage Chandrapala Meegahaarawa v Disanayaka

Mudiyanselage Samaraweera Meegahaarawa [SC Appeal No. 112/2018; SC Minutes of

21°t May 2021], this is a circumstance which can be held against a defendant, although
such failure to respond to a business letter cannot by and of itself prove the case of a
plaintiff.

It is in these factual circumstances that the Plaintiff, acting in terms of Section 3 of the Act
instituted action against the Defendants by filing a plaint on 12™ October 2017 in the
District Court of Colombo.

As provided for by the Act, the provisions of which | shall discuss in detail later in this
judgment, the District Court issued a decree nisi for the sum prayed for in the plaint. The
decree nisi having been served, the Defendants made an application supported by an
affidavit seeking leave to appear and show cause against the decree nisi being made
absolute. Accordingly, by its Order dated 215 February 2019, the District Court granted
the Defendants leave to appear and show cause in terms of Section 6(2)(a), that is upon
the payment of the sum of money specified in the decree nisi, or alternatively in terms of
Section 6(2)(b), that is upon the furnishing of security sufficient to satisfy the said decree,

in the event of it being made absolute.

It is perhaps important to note at this stage that the Defendants did not move that the
property already mortgaged by them as security for the aforementioned credit facility by
Mortgage Bond No. 8776, and which property had been valued at Rs. 75 million in 2012,
be accepted as security, nor had the District Court given its mind to such fact, even though
the District Court proceeded to act in terms of Section 6(2)(b) of the Act. It is this failure
on the part of the District Court that the Defendants are complaining of in this appeal.



Invocation of appellate jurisdiction

Aggrieved by the said Order of the District Court, the Defendants had filed a petition in
the Provincial High Court of the Western Province holden in Colombo [the High Court]
seeking leave to appeal against the said Order. The High Court, while granting leave, had
stayed the Order of the District Court. Following a full argument, the said appeal had been
rejected and the Order of the District Court had been affirmed by the High Court by its
judgment delivered on 15 July 2020.

By a petition filed on 18" August 2020, the Defendants sought leave to appeal against the
judgment of the High Court. On 22" March 2021, this Court, having heard learned

Counsel, granted leave to appeal on the following question of law:

“Did the Civil Appellate High Court err in law by affirming the District Court Order
dated 21 February 2019 by holding that the Defendants are required to deposit
security under Section 6(2)(a) or 6(2)(b) of the Debt Recovery Act, as amended,
notwithstanding the fact that the Defendants have furnished a mortgage of aland in
order to obtain the monies that are referred to in the plaint filed by the Plaintiff in
the District Court?”

The above question of law brings into focus an important aspect of the Act, namely
whether a security offered at the time of obtaining a loan facility can be considered as a
security for the purposes of obtaining leave to appear in terms of Section 6(2)(b). This

qguestion does not appear to have been considered by this Court previously.

Before proceeding further, | must state that the District Court had entered the decree
absolute on 315t August 2020, thus bringing the District Court proceedings to an end. The
Plaintiff had thereafter executed the decree and accordingly, the property that is the
subject matter of Mortgage Bond No. 8776 has been seized in satisfaction of such decree.



Introduction of legislation to expedite debt recovery

In order to give context to the provisions of the Act and the above question of law, | shall

commence by going back in time to the late 1980s.

At that time, a bank licensed under the Banking Act, No. 30 of 1988 or a finance company
licensed under the Finance Companies Act, No. 78 of 1988, which had lent and advanced
monies to a customer and the repayment of which had been defaulted by the customer,
had several options to choose from in order to recover the monies so lent and advanced,
depending inter alia on whether the credit facility had been secured or not. The first and
perhaps the most frequently adopted method was to resort to the regular procedure set
out in the Civil Procedure Code and file a plaint followed by an answer and then proceed
to trial, with the burden of proof being with the plaintiff bank or finance company. The
second option that was available was where the credit facility had been secured by an
immovable property. In such an instance [and this being before the introduction of the
Recovery of Loans by Banks (Special Provisions) Act, No. 4 of 1990], if the lender was a
State bank, it was able to sell the immoveable property by way of parate execution,
provided such power had been conferred by the incorporating statute of such bank. The
third was to resort to the provisions of the Mortgage Act which were available where a
loan had been secured by movable or immovable property. The fourth was to file action
under summary procedure, as provided by Section 703 of the Civil Procedure Code,

provided the criteria set out therein had been satisfied.

The view that prevailed at that time, which is borne out by the speech made by the then
Minister of Justice during the second reading of the Debt Recovery (Special Provisions) Bill
[vide Hansard of 24" January 1990] was that where a credit facility was not secured, the
provisions of the Civil Procedure Code were inadequate for the speedy recovery of monies
lent and advanced by banks and finance companies, and that new laws must be
introduced to provide lenders with an expeditious method of recovering their debts.
Reference was made to the recommendations of the Committee chaired by Justice D.
Wimalaratne in support of this position. It is in this background that the Government of
that time proposed the enactment of several new laws and consequential amendments
to several existing laws [fourteen altogether] as part of its debt recovery legislation



package in order to improve the debt recovery environment in the country. One such

proposed law was the Debt Recovery (Special Provisions) Bill.

The Debt Recovery (Special Provisions) Bill

The said Bill had been referred to this Court by the President, in terms of Article 122(1)(b)
of the Constitution, for its special determination on whether the Bill or any provision

thereof is inconsistent with the Constitution. In its determination on The Debt Recovery

(Special Provisions) Bill [Decisions of the Supreme Court on Parliamentary Bills 1990, Vol.

VI, page 3 at page 5] this Court observed as follows:

“It needs to be emphasised that legal provisions for the expeditious recovery of debts
— not before they fall due, but after default by the borrowers — by banking and
financial institutions are not burdens or punitive measures imposed on borrowers.
Expeditious debt recovery is, in the long-term, beneficial to borrowers in general for
at least two reasons. Firstly, expeditious repayment or recovery of debts enhances
the ability of lending institutions to lend to other borrowers. Secondly, the Law’s
delays in respect of debt recovery, howsoever and by whomsoever caused, tend to
make lending institutions much more cautious and slow in lending: by refusing some
applications, by requiring higher security from some borrowers, and by insisting on
more stringent terms as to interest from other borrowers. Expeditious debt recovery
will thus tend to make credit available more readily and on easier terms, and will
maximise the flow of money into the economy. Undoubtedly, there is a legitimate
national interest in expediting the recovery of debts by lending institutions engaged
in the business of providing credit, and thereby stimulating the national economy

and national development.” [emphasis added]

In Mahavidanage Simpson Kularatne v People’s Bank [SC Appeal No. 04/2015; SC
Minutes of 15™" September 2020], Murdu N. B. Fernando, PC, J, referring to the preamble

of the Act which states that it is an Act to provide for the regulation of the procedure
relating to debt recovery by lending institutions, observed at page 5 that, “This legislation
was brought into operation together with many other laws and amendments to existing

laws in the early 1990s, for the manifestation of the economic development of the country



and for the financial stability and efficient working of the lending institutions and also for

the expeditious recovery of debts due and owing to a lending institution.”

Thus, several provisions were introduced by the Act with a view to expediting the recovery
of monies lent and advanced by banks and finance companies. One of the most notable
provisions in the Act is that once the lending institution has established to the satisfaction
of the District Court that the sums of money claimed in the plaint are due and owing to
it, the Court shall issue in the first instance a decree nisi, and thereafter the burden of
proving that the said sums of money are not due, shifts to the defendant, with the
defendant first being required to obtain the leave of the Court in order to discharge this
burden. It would thus be seen that a defendant against whom action has been filed under
the Act is required to follow a two tiered process — the first is to obtain leave of Court in
terms of the criteria laid down in the Act to defend the action, and the second is, if leave
is granted, to thereafter satisfy Court that the monies claimed are not due from the

defendant and that accordingly, the decree nisi should be discharged.

Section 2 — the gateway to the Act

While Section 2 is the gateway to the Act, sub-Section (1) thereof reads as foll