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-Debt Recovery (Special Provisions)
Act, No. 2 of 1990
[Certified on 6th March, 1990]

L.D.—O. 63/89. ; .
AN Act TO PROVIDE FOR THE REGULATION OF THE PROCEDURE

ReELATING TO DEBT RECOVERY BY LENDING INSTITUTIONS AND .

FOR MATTERS CONNI-‘CTFD THFREWITH OR INCIDENTAL THERETO.

BE it enacted by the Parllament of the Democratlc Socialist
Repubhc of Sri I.anka as follows: — e,

1. ThlS Act may be c1ted as the Debt Recovery (Spec1a1
Provisions) Aect, No. 2 of 1990. :

PART I
 InsTITUTION OF ACIION

2. (1) A lending {nstitution (hereinafter referred to as
the “instituation”) may, subject to the provisions of sub-
section (2) recover debt due to it by an action instituted in
terms of the procedure laid down by this Act, in the
District Court within the local limits of whose jurisdiction—

(a) a party defendant.resides; or

(b) the cause of action arises; or
(c) the contract sought to be enforced was made,

(2) No action shall be instituted by an institution in

| terms of the procedure laid down by this Act, for the

recovery of anry loan, where the principal amount lent or

advanced was less than one hundred and fifty thousand

rupees..- ¢
3 .{ X

s y. F oo ' o Rt
3. An action under t‘his Act shall be instituted by pre-

senting a plaint in the form specified'in the Civil Procedure
Code (Chapter 101).

4. (1) The institution suing shall on presenting the
plaint file an affidavit to the effect that the sum claimed
is justly due to the institution from the defendant and
shall in addition produce to the court the instrument,

agreement or document sued upon or relied on by the ins-
titution.

(2) If any instrument, agreement or document is pro-
duced to court and the same appears to the court to be pro-
perly stamped (where such instrument, agreement or do-
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cument is required by law to be stamped) and not to be
open to suspicion by reason of any alteration or erasure
or,other matter on the face of it, and not to be barred by
prescription, the court being satisfied of the contents con-

tained in the affidavit referred to in subsection (4), shall
s enter a decree nisi in the form set out in the First Schedule
to this Act in a sum not exceeding the sum mentioned in

. the plaint together with interest upto the date of payment
and such costs.as the court may allow at the time of making
the decrec nisi together with such other relief prayed for
by the institution as to the court may seem meet and the
decree nisi shall be served on the defendant in the manner
hereinafter specﬁed

-
4

(3) The day tc be inséi‘téd in ihe decree nisi as the day
for the defendant’s appearance and showing cause, if any,
against it shall be as early a day as can conveniently be

named, regard being had to the distance from the defen-
¢ dant’s residence to the court.

- (4) The affidavit to be filed by the institution under sub-
" section (1) shall be made by any director or a principal

officer of such institution or by an_attorney-at-law duly
. authorised to bring and conduct the action on behalf of the
institution and which affidavit shall be made by such per-

" son having personal knowledge of the facts of the. cause
of action and such person:shall in.his affidavit swear or
affirm that he desposes from his own personal knowledge

to the matters therein containéd and shall be liable to be
examined as to the subject matter thereof at the discretion

of ‘the Judgc . . . i

l:‘

(5) The ms’ututlon shall tender with the plaint— r

(a) the affidavit and instrument, agreement. or docu-
ment referred 1o in subsectlon (1) of this sect1on :

(b) draft decree nist ; and

(2) the requisite stamps for the decree nisi and service

thereof.
Procedure for 5.‘ V}‘ele a decree nisi is entered - under section 4 the
serving provisions of sectibn 7054 and 7058 .0f the Civil Procedure
c?:fcefgag?z ' Code (Chapter 101) shall, mutafis mutandis, apply to the-

r service of such decree nisi on the defendant,
»

[ & ’ -
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6. (1) In an aclion instituted under this Act the defen-
dant shall not appear or show cause against the decree nisi
unless he crtains leave from the court to appear and show
cause,

(2) The court shall upon the application of the defendant

Defendant
net to
appear or

show cause

except with
leave.

give leave to appear and show cause agams" the dec,ree nisi

either,—

(a) upon the defendant paying into court the sum men-

tioned in the decree nisi; or

(b) upon the defendant furnishing such sécurity as to
the court may appear reascnable and sufficient for
satisfying the sum mentioned in the decree nisi in
the event of it keing 'made ahsolute ; or-

{c) upon affidavits satisfactory to the:court that there is

> an issue or a question in dispute which ought to be
tried. The affidavit of the defendantt shall deal
specifically with the plaintiffs claim and state clear-
ly and concisely what the defence is and what facts
are relied on as supporting it. -

(3) In default of the defendant obtaining such leave for
appearance and showing cause the court shall make the
decree nisi absolute, and the provisions of section 389 of

~tlie Civil Proceduvrée Code (Chapter 101) shall, mutatis
rwutandis, apply to such order, For this purpose, the Judge
shall endorse theswords “Decree nisi made absolute” (or
words to the like effect) upon the decree nisi and shall date
and sign such endorsement .

7. If the defendant appears and leave to appear and
show cause is given the provisions of sections 384, 385, 336,
587, 388, 390 and 391 of the Civil Prccedure Code (Chaper
101) shall, mutatis mutandis, apply to the trial of the action.

8 In any proceeding under this Act the court may

order the ins‘rument, agreement or other documents which -

are produced to the court with the plaint or on which the
action is founded to be forthwith deposited with an officer
of the court,ﬁand ‘may further order that all proceedings

shall be stayed ‘'until the institution gives security for the

costs thereof.

&
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9. Where the institution is the holder of a dishonoured
bill of exchange or promissory note it shad have the same
remedies for the recovery of the expenses incurred in
noting the same for non-acceptince or non-payment, or
otherwise by reason of such dishonour as such institution
has under this Act for the recovery of the amount of such
bill or note. g

10. In the court where cases may be instituted vnderr
this Act a Special Inquiry Roll shall be kept of such cases
in which leave to appear and show cause against the decree

-nisi has been granted, and it shall be competent for the

Judge of such court to order such cases to be set down for

~ hearing on such days as may facilitate their early disposal,

any rule or practice of such court to the contrary notwith-
standing, and after giving the parties, reasonable notice of
the date of inquiry. :

13i. If it appears to the couri that the decree nisi was
obtained on insufficient grounds, or if after the entering of
a decree wisi the action is dismissed and the decree nisi is
discharged by default or otherwise, and it appears to the
court that there was no reasonable ground for entering the
decree misi, the court may, in the same action on the app-
lication of the party against whom the decree nisi was
entered, award against the institution obtaining the same,
such sum as it deems reasonable compensation for the
expense or injury caused to such party by the entering of
the decree nisi and antaward undep this section shall bar
any action for compensation in respect of the entering of
the decree nisi.

12. Where the defendant appears in court in response to
ihe decree nisi and does not contest the decree nisi but
admits liability and prays to liquidate the debt in instal-
ments, the court shall minute this fact on the record and
obtain the defendant’s signature thereto. The court shall
thereafter make the decree absolute and shall enter terms
of settlement as to instalments for the liquidation of the
debt sued for in term of section 408 of the Civil Procedure
Code (Chapter 101). Such settlement shall operate as a stay
of execution proceeding unless the defeandent actsin breach
of any of the terms of settlement in which event the institu-
tion shall be entitled tn-execute the decree.
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PART II

OF SPECIAL PROVISIONS RLLATING TO ExECUTION

13. Sub]ect to Qfders of court, where a decree mnist
entered in an action instituted under this Act is made abso-
lute it shall be deemed to be a Writ of Execution duly
issued to the Fiscal in terms of section 225 (3) of the Civil
Procedure Code (Chapter 101) and it shall be the duty of
the Fiscal to execvte the same in the'manner prescribed in
the Civil Procedure Code for the cxecution of Writs.

14. (1) If the Fiscal be resisted by any person while
executing a writ referred to in section 13 the Fiscal shall
report such resistence to the court and the court shall
thereupon issue a notice against the pérson resisting requir-
ing him to show cause as to why he should not be dealt
with for contempt of court occasioned by such resistence.

(2) Any person resisting the Fiscal while executing a writ
under this Act shall be deemed to be guilty of contempt of
Court and shall be liable to the penalties prescribed for
contempt of court by the Judicature Act, No. 2 of 1978 and
the Civil Procedulfe Code (Chapter 101) unless he proves
that the property sought 1o be seized belonged to a person
other than the judgment debtor. |

- ¢ g “

(3) If the person resisting the Fiscal appears in court and
claims that the property sought to be seized by the Fiscal is
being held by him on account of any person other than the
judgment debtor or person holding under such. judgment
debtor such person shall be called upon to furnish security
for the satisfaction of the decreed sum or stiich part thereof
as the court deern fit in all the circumstances of the case,
in the event of his claim failing or in the discretion of
court such person may be allowed to give an undertaking
that the property sought to be seized would remain in
constructive Fiscal custody until the claim inquiry is
concluded.
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15. (1) Whenever an action is instituted .unde'r this Acf,

the same shall be entered in a special register maintained'

by court substantially in the form sct out in the Second
Schedule to this Act.

-

(2) Where the defendant or his representative in in-
terest alienates any movable or immovable property or
otherwise disposes of same in any manner whatsoever
aiter the decree nisi such alienatiion shall be null and void
and of no force or effect in law and shall be oren to seizure
in whosoever’s hands such prbperty may be :

Provided that such alienation shall be valid if the action
is dismissed or the decree nisi is discharged : and

Provided €urther that such alienation shall also be valid,
if the decree absolute is satisfied, but only in respect ot

-such of the property alienated as has not been seized and
applied in satisfaction of the decree absolute: and

‘Provided further that such alieniation shall also be valid
property in the hands of ‘an aliecnee who has ccme by such
property in good faith for consideration without having
notice of the decree nisi either at the time the purchase
money was paid, or when the conveyance was executed

~ nor to an alienee from such an alience, the burden of

proof of which facts shall be on such alienee.

4(3) The Registral” of the court shall in addition to the

register to be maintained under this section maintain also
an index of the names of the defendants against whom

- actions have been filed under this Act and such lndex shall

be in alphabetical order.

(4) Such register and index shall be open to public ins-
pection and entries therein shall constitute prima facie

notice to the public.

(5) All claims to property seized by whomsoever made
shall be disposed of in the same action and a decision on
such claim shall be a bar to the institution of any other
action for the recovery of any property seized or to estab-
lish any right to such property or to have the same
declared liable to be sold in execution of the decree in
favour of the institution. .
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(6) Nothing in subsection (2) applies to. money or
currency notes in the hands of a bona fide holder to whom
they have passed in circulation, or to negotiable instru-
ments in the hands of bona fide holder for value or shall be
deemed to effect section 22 and 23 of the Sale of Goods

Ordinance, or the rights of any holder in good faith for. |

consideration of any document of title which by law passes
the ownership of goods to which it relates by endorsement
or delivery, or the liability of a person to whom a debt
or charge is transferred, or the right of a person who holds
property under a title declared indefeasible by statute or
of his successor in title. <

PART III
Qr APPEALS

16. Subsection (7) of section 756 of the Civil Procedure
Code is hereby amended by the addition of the following
proviso at the end thersof : —

“ Provided however that in an application for leave to

Appeal in respect of any order made in the course of any
action instituted under the Debt Recovery (Special
Provisions) Act No. 2 of 1990 proceedings in the original

court shall not be stayed when Leave to Appeal is granted -

unless the Court of Appeal otherwise directs and the
Court of Appeal shall where it decides to grant Leave to
Appeal call upon the appellant to give security in cash

or by a guarantee from a banker for the satisfaction of

the entire claim of that plaintiff or such part thereof as
the court deem fit in all the circumstances of the case, in
.the event of the appeal being dismissed. .

17. Section 763 of the Civil Provedure Code is hereby

amended by the addition immeaiately after paragraph (L)
of subsection (2) of that section, of the following:—
“Provided that in the case of decrees entered‘u_nder
the provisions of the Debt Recovery (Special Provisions)
Act No. ¢ of 1090 the security to be given by the

judgment debtor shall be the full amount of the

decreed sum or such part thereof as the court deem fit in |

all the circumstances of the case.”. ‘
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18. Section 23 of the Judicature Act No. 2 of 1978, as

amended by section 2 of Act No. 37 of 1979 is further
amended by the addition at the end of that section of the
following provisc :— '

“Provided that in the case of decrees entered under
the Debt Recovery (Special Provisions) Act No. 2 of

1390 tl:e amount of the Bond to be entered into shall be
the decreed sum or such part thereof as the court deem
fit in all the circumstances of the case. ”.

PART IV

OF SPECIAL PROVISIONS

19. In any matter or question of procedure not provided

for in this Act the procedure laid down in the Civil Proce-
dure Code (Chapter 101) in a like matter or question shall

be followed by the court if such procedure is not inconsis-~

" tent with the provisions of this Act.

20. Where no form to be used for the purpose of this

Act has been prescribed in any particular case or for any
particular purpose such form as the court may approve

may be used in that case or for that purpose.

21. No action by a lending institution for the recovery

. of a loan—

(a) not exceedirg two hundred fifty thousand rupees
or such other sum as the Minister may, by Order
published in the Gazette, fix; or

(b) recoverable over a period of not less than five years,

due to such lending institution, in terms of the procedure

- laid down by this Act, shall be entertaired by any court if

the amount claimed as interest on such loan exceds the

sum due as principal. P

22. No sum of money which constitutes a penalty for
default in payment, or delay in payment, of a debt shall be
recmferable in an action instituted for the recovery of such °
debt, in terms of the procedure laid by this Act.
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23. In an action instituted under this Act the court shall,
in the decree nisi, order interest agreed upon between the
parties up to the date of decree nisi, and interest at the same
rate on the aggregate sum of the decree nisi from the date
of decree nisi until the date of payment in full. In the

event of the parties not having agreed upon the rate of
interest, the court shall in the decree nisi order interest at

the market rate from the date of institution of action up
to the date of decree nisi and thereafter on the aggregate

sum of the decree nisi from the date of decree nisi until the
‘date of payment in fuil.

- PART V
MISCELLANEOUS

24. Nothing in the Debt Conciliation Qrdinance

(Chapter 81) and the Money Lending Ordinance (Chapler
80) shall apply to, or in relation to, an institution.

25. (1) Any person who—

(a) draws a cheque knowing that there are no funds or
not sufficient funds in the hank to honour such
cheque ; or

(b) makes an order to a banker to pay a sum of money
which payment is not made by reason of there
being no obligation on such banker to make pay-
ment or by reason of the payment having been
countermanded ; or |

(c) gives an authority to an institution to pay a sum of
money to itself, in payment of a debt or loan or
any part thereof owed to such instituion from and
out of an account maintained or funds deposited,
by such person with such institution and such
institution is unable to make such payment to
itself by reason of such person not placing adequate

funds in such account or by reason of the funds
deposited having been withdrawn by reason of

such person countermanding the authority given or
by reason of any one er more of such reasons ; or
(d) having accepted on inland hill dishonours it by

non-payment,

Interest.

Exempticns,

Offences.
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shall be guilty of an offence under this Act and shall on
conviction by a Magistrate after summary trial be liable
to punishment with imprisonment of either description for
a term which may extend to one year or with fine of ten
thousand rupees or ten per centum of the full value of the
cheque, order, authority or inland hill in respect of which
the offence is éommitted, whichever is higher, or with both

. A 4
such fine and imprisonment.

(2) The 'expressions -+ “cheque ¥, “ dishonoured ”,
“banker ”, “Inland Bill” and “Bill” shall have the res-
pective meanings assigned to them in the Bills of Exchange
Ordinance (Chapter 32), and the term ‘dishonest” shall
have the same meaning as in section 22 of the Penal Code
(Chapter 19). ‘ '

crwgxh

~ 26. Notwithstanding anytbing to the contrary in the
Prescription Ordinance where an institution has insituted
action for the recovery of any debt due to it and such
action is pending cn the date of commencement of this Act,
such institution shall be entitled to institute action under
this Act for the recovery of that debt:

‘Provided that this section shall not apply to any pending
action where the cause of aclion on the debt was prescribed
as at the date of the institution.of such first mentioned
action. ' - :

27. (1) Where any debtor of an institution dies before
the institution of an action under this Act in respect of
any debt owed to the institution or any dehtor of an
institution or any person who is or becomes a party to an
action instituted under this Act dies after the institution
of the action, and grant of probate of the will or issue of
Jetters of administration to the estate of the deceased has
not been made, the court in which the action is to be or
has been instituted may in its discretion, after the service
of notice on such persons, if any, and‘ after such inquiry
‘as the court may consider necessary, make order appointing
a person to represent the estate of the deceased for the pur-
poses of the action and such person may be made or added
as a party to the action.
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(2) In making any app_ointment under subsection (1)

the court shall appoint as representative a nerson who,
after summary inquiry, appears to the court to be the
person to whom prohate of the will or letters of adminis-
tration to the estate of the deceased would ordinarily be
issued :

Frovided, however, that in the event of a dispute bet-

ween persons claiming to he entitled to be so appointed,

the court shall make such an appointment (whether of one
of those persons or of any other person) as appropriate
in the apinion of the ccurt, in the interests of the estate of

the deceased.

28. Where any aeppointment is made under section 27
and the person so appointed is a party to the action, every
order, decree nisi, decree absolute and sale or thing done
in the action instituted under this Act .(including the
seizure and sale in execution of the property of the
deceased debtor or of the deceased party) shall have the
like effect as though the executor or administrator of the

deceased were a party to the action.

29. Where any debtor of an institution dies or is adjudged
an insolvent or a person of unsourd mind at any time
after the entry of decree absolute in an action instituted
under this Act and hefore the execution of the decree, no
pProceedings for the execution or endorcement of the decree
absolute shall be takén or if taken shall be of any effect,
unless the duly appointed executor of the will or adminis-
trator of the estate of the deceased “or a represcntative
appointed under section 27 or as the case may be, the
assignee or manager of fhe estate of the insolvent or person
of unsound mind, is made a party to the action.

30. In this Act, unless the context otherwise requires—-

“ debt » means a sum of money which is ascertained or
capable of heing ascerfained at the time of the
institution of the action, and which is in default,
whether the sume be secured or not, or owed
jointly or severally, and alleged by a lending

\

‘\‘
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institution to have arisen from a transaction in the
course of banking, lending, financial or other allied
business activity of that institution, but does not
include a promise or agreement which is not in

writing ; 5
“lending institution” raneans—

. (a) a licensed Commercial Bank within the meaning of
the Banking Act, Ne. 30 of 1988 ;

(b) the State Mortgage and Investment Bank establish-
ed by the State Mortgage and Investment Bank
Act, No. 13 of 1975 ; g

(c) the National Development Bank established by the
National Development Bank of Sri Lanka Act,
No. 2 of 1979 ;

(d) the National Savings Eark es!tablishecl by the
% National Savings Bank Act, No. 30 of 1371;

(e) the Development Fin'ance_ Corporation” of Ceylon
established by the Development Finance Corpora-
tion of Ceylon Act (Chapter 165) ; and

(/) a company registered under the Finance Ccmpanies
Act, No. 76 of 1988, to carry on finance business ;

“ market rate” means the rate per centum per annum
determined by the Monetary Board of the Central
Bank by Notification published in the Gazette,
having regard to current rates of bank interest;

“ principal officer ” in relation to an institution, means,
a director, secretary or other officer not below the
rank of a manager of such institution and shall
include any other officer of such institution
specially authorized by such director, sccretary or
other officer not below the rank of a marager.

31. In the event of any inconsistency = between the

?omggcle?raitleﬁ Sinhala and Tamil texts of this Act, the Sinhala text shall
case of : , ;

inconsistency. prevail,
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b g FIRST SCHEDULE [Section 4(2)]
Form of Decree Nisi ...... ssss S
: - (Title)

This action coming on for disposal before (name and office of Judge)
on the ... day of ....... 19.... and after reading the plaint and
documents and being satisfied of the averments contained in the affidavit
filed ............ .1t is ordered and decreed that the defendant do pay to the
Plaintiff & sum of Rs..... together with interest at ........ per centum from....
(date ........ O ... and thereafter interest at t he same rate from date here

of till payment in full together with ocosts of action and (where the
Decree is for delivery of immovable property, desecribe the property)
(if relief of something other than money or immovable property,
set out the relief.) :

These are therefore to command the Fiscal .........cceee.... Province to levy
and make of the houses,lands, goods, debts and credits of the abovename d....
by seizure and if necessary by sale thereof, the sum of Rs. ...cceerns which
the plaintiff has recovered against the said ........ by this Decree of Court
and have that money before this Court within thirty deys of this Decre
nisi being made abolute or within such extended time as this court shall
allow and inform this court what sum or sums and to what person or persons
the Fiscal of the ............. . Province have sold the property respectively
and this Decroo Nisi when made absolute shall serve as.a Mandate for such
purpose.

Ttis further ordered and these are t¢ sommand you, the afore§aid e
defendant to appear before thiscourton the ..........day of ... 19.......86
(time) ............ and show cause, if any, why this Decree Nist should not be

made absolute.

.

SECOND SCHEDULE [Section 17(1)]
(Form of Register)

*y

No. of |Nam | Name | Claim | Decree nisi | Result | Date of Any

action | of of (whethermade Saﬁi_" other
Plain | Defen- absolut e or faction [matters
tiff dant discharged) i
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