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Primary Courts: Procedure Act, No. 44 of 1979, sections 66(1)(b), 68, 69 - Dispute
relating to a roadway-Way of necessity-Does the claimant need to prove exercise of the
right for 10 years?

The respondent filed an information in the Primary Court under section 66(1)(b) of the Primary
Courts: Procedure Act, No. 44 of 1979, seeking
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adeclaration that he is entitled to a four-foot-wide roadway over the appellants: land. He stated the
road was the only means of accessto hisland and that he had acquired prescriptive title by using it for
over ten years. He further stated that the appellants had obstructed the road and an imminent breach
of the peace was threatened or likely due to the dispute. The appellants filed their affidavits stating
inter alia that the respondent was entitled to a separate road reservation under a partition decree and
the respondent had never used aroadway over their land. The Primary Court held that the respondent
was not entitled to a declaration under section 69 of the Primary Courts: Procedure Act since the
respondent had not continuously used the road in dispute for the prescriptive period of 10 years but
only for a period of three years prior to the dispute. In revision, the Provincial High Court set aside the
order of the Primary Court and declared that the respondent is entitled to use the roadway until an
order is made by a competent civil court. The appellants appealed to the Court of Appeal.

Held:

1. The dispute between the respondent and the appellants relates to a right to land other than the right
to possession of such land, and therefore section 69 of the Primary Courts: Procedure Act applies.

2. For adeclaration to be made under section 69, there must be proof either that (i) the claimant has
acquired the disputed right or (ii) the claimant is entitled, for the time being, to exercise that disputed
right.

3. The evidence revealed that even though the respondent had been entitled to a separate right of way
under the partition decree, that right of way had been completely washed away by an earth dlip around
three years prior to the dispute and, ever since, the respondent had exercised the right of way over the
appellants: land as away of necessity.

4. Thisis sufficient to establish that the respondent had enjoyed aright in the nature of a servitude of a

way of necessity and thusis entitled for the time being to exercise such right and use the disputed
roadway until he is deprived of such right by a court of competent jurisdiction.
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5. The Magistrate erred in holding that the respondent was not entitled to a declaration under section
69 due to not having used the disputed roadway for the prescriptive period of 10 years.
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DR. FERNANDO, J.
Introduction

Thisis an appeal from the judgment of the learned High Court Judge of Ratnapura dated 11. 11. 2008.
By that judgment, the learned High Court Judge of Ratnapurarevised the order dated 05. 11. 2007 of
the learned Additional Magistrate Ratnapura and declared that the Petitioner-Petitioner-Respondent is
entitled to use the roadway in dispute until an order or decree is made by a court of competent
jurisdiction.

Affidavits of the Parties

The Petitioner-Petitioner-Respondent (hereinafter referred to as the Respondent) filed an affidavit
dated 01. 01. 2007 in the Primary Court of Ratnapura under the section 66 (1) (b) of the Primary
Courts: Procedure Act, No. 44 of 1979 praying for an order declaring that the Respondent is entitled to
use the 4 feet wide roadway over the property of the Appellants morefully described in schedule -a: of
the Affidavit.
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The Respondent stated in his affidavit inter aia, that (i) land callédodellawattawhich is depicted

aslot 6 in Partition Plan No. 161 filed in the District Court of Ratnapura case bearing No. 7472 was
allotted to his father and upon his demise, he became entitled to the said land; (ii) he used a4 feet wide
roadway to reach hisland over the land owned by the 1st and 2nd Respondent-Respondent-A ppellants
(hereinafter referred to as the Appellants) and the said land is morefully described in schedule -b- of the
said Partition Plan; (iii) he used the roadway in dispute for a period of over 10 years and acquired
prescriptive rights to the same and thisis no other aternative access to his land; (iv) on or about 02.

11. 2006, the Appellants obstructed the said road by growing banana plants and tea plants on the road
in dispute and he complained to the Grama Niladhari of the area; (v) athough the Grama Niladhari
informed the Appellants to refrain from obstructing the road, the Appellants continued to obstruct the
roadway in dispute; (vi) he made a complaint to the Police and the Mediation Board, but the
Appellants refused to settle the dispute before the Mediation Board and thus, an imminent breach of
the peace is threatened or likely owing to the dispute.

The 1- 1 and 2nd Appellants filed their affidavits and stated inter aliathat (i) the 1st Appellant-s father
purchased lot 1 depicted in Partition Plan No. 161 from the party who was allotted the said lot, which
ismorefully described in schedule -b- of their Affidavit; (ii) in terms of the Partition Decree of the
District Court of Ratnapura, the 2nd Appellants: father was declared entitled to ot 6 depicted in the
said Partition Plan No. 161 and lot 7 of the said Plan is described as aroad reservation, and allotted in
common; (iii) the road access to the Respondent-s lot 6 is through the said road reservation depicted as
lot 7 in Plan No. 161 and the Respondent had never used aroad over their land depicted aslot 1 in the
said Partition Plan.

Order of the Primary Court Judge

Upon the perusal of the affidavits, marked documents and written submissions of the parties, the
learned Primary Court judge by order dated 05. 11. 2007 held that:

1. The Respondent had used the road in dispute to reach his land over the Appellants: land as
corroborated by the Police observation notes and the report of the Grama Niladhari and therefore, the
Appellants: contention that the Respondent did not use the road in dispute cannot be accepted;
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2. The Respondent has, however, failed to establish that he continuously used the road in dispute for a
period of 10 years since the Respondent had only used the road in dispute from May 2003, which is only
3 years from the day on which the dispute arose.

Accordingly, the learned Primary Court Judge declared that the Respondent was not entitled to a
declaration under section 69 of the Primary Courts- Procedure Act.

Application in Revision to the Provincial High Court

Being aggrieved of the said order of the learned Primary Court Judge of Ratnapura, the Respondent
made an application in revision to the Provincial High Court of Ratnapura seeking to have the said
order dated 05. 11. 2007 revised. After the inquiry, the learned High Court Judge by his judgment
dated 11. 11. 2008 alowed the revision application, set aside the order of the learned Primary Court
Judge dated 05. 11. 2007 and declared that the Respondent is entitled to use the said 4 feet wide
roadway until an order is made by a competent Court.

Appeal to the Court of Appeal

Being aggrieved by the said judgment of the learned High Court Judge of Ratnapura dated 11. 11.
2008, the Appellants have preferred this Appeal to this Court.

Main grounds of Appeal

At the hearing, the learned Counsel for the Appellants confined his submissions to the following
grounds of appeal and urged us to set aside the judgment of the learned High Court Judge of
Ratnapura and affirm the order of the learned Primary Court Judge:

1. The learned High Court Judge has converted the present dispute relating to aright of way under
section 69 of the Act into a dispute relating a right to possession of aland under section 68 of the Act
and his judgment delivered under section 68 is contrary to the provisions of the Primary Courts:
Procedure Act;

2. The learned High Court Judge has failed to consider that the Respondent had been lawfully granted

aroadway in terms of the final partition decree depicted aslot 7 in Partition Plan No. 161 (2VI) and
therefore, the Respondent is not entitled to claim another roadway over the Appellants: land;
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3. The learned High Court Judge has totally failed to consider that the Respondent has failed to
establish a servitude right over Appellants: land and therefore, the Primary Court had no power to
make a determination in favour of the Respondent.

I dentity of the subject matter of the dispute

The dispute which is the subject matter of this case relates to the right of the Respondent to use 4 feet
wide roadway to hislot depicted as 6 in Plan No. 161 over the land of the Appellants, which is depicted
aslot 1 of Plan No. 161 (2V1).

Scope of the Inquiry under Section 69 of the Primary Courts- Procedure Act

A perusal of the information filed by the Respondent and the affidavits filed by the Appellants reveals
that the dispute between the Respondent and the Appellants relates to any right to any land other than
the right to possession of such land and therefore, section 69 of the Primary Courts- Procedure Act

applies.
Sections 69 of the Primary Courts: Procedure Act reads as follows:

69 (1) Where the dispute relates to the any right to any land or any part of a land, other than the right
to possession of such land or part thereof, the. Judge of the Primary Court shall determine asto who is
entitled to the right which is the subject of the dispute and make an order under sub-section (2);

(2) An order under this subsection may declare that any person specified therein shall be entitled to any
such right in or respecting the land or in any part of the land as may be specified in the order until such
person is deprived of such right by virtue of an order or decree of a competent court, and prohibit all
disturbance or interference with the exercise of such right by such party other than under the authority
of an order or decree as aforesaid.

In an inquiry into a dispute in relation to any right to any land or any part of aland under section 69
(1), the main point of decision is asto who is entitled to the right which is subject of dispute. In the
case ofRamalingam v. Thangar ajalfharvananda J. (as he then was) observed at page 699 that, -The
word -entitle- here connotes the ownership of the right. The Court has to determine which of the parties
has acquired that right, or
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are entitled for the time being to exercise that right . . . section 69 requires the Court to determine the
guestion which party is entitled to the disputed right preliminary to making an order under section 69

(2)-.

The procedure of an inquiry under Part V11 of the Act is sui generis and the procedure to be adopted
and the manner in which the proceedings are to be conducted are clearly set out in sections 66, 71 and
72 of the Act (Ramalingam v. Thangargjah (supra) at 699). Section 72 of the Primary Courts:
Procedure Act prescribes the material on which the determination under section 68 and 69 of the Act is
to be based. The determination under Part V11 of the Act shall be made after examination and
consideration of-

(a) The information filed and the affidavits and documents furnished;

(b) Such other evidence on any matter arising on the affidavits or documents furnished as the court
may permit to be led on that matter; and

(c) Such oral or written submissions as may be permitted by the Judge of the Primary Court in his
discretion.

The determination in situation set out in section 69 on the question of right to use the road in dispute
shall be made after the examination and consideration of matters set out in section 72 of the Act. In the
present case, the information was filed in the Primary Court under section 66 (1)(b) of the Act.
However, the learned Primary Court Judge had the advantage of having the Police Report, observation
notes and the Report of the Grama Niladhari filed on a direction made by the learned Primary Court
Judge.

A perusal of the order made by the learned Primary Court Judge reveal s that he had acted under
section 69(1) of the Primary Courts: Procedure Act and determined that the Respondent is not entitled
to aright to use the roadway in dispute as he had failed to prove the use of the roadway in dispute over
aperiod of 10 years. The learned High Court Judge has however, taken the view that the use of the
roadway for a period of 10 years plays no important role in terms of the provisions of the Primary
Courts: Procedure Act and what is required to be considered is the position that prevailed 2 months
before the date on which the information was filed in the Primary Court. (vide page 2 of the Judgment)

While | agree with the learned Counsel for the Appellants that the learned High Court Judge wasin
error when he referred to section 68
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instead of section 69, the pertinent question is whether the findings of the learned High Court Judge are
based on the application of section 68 of the Primary Courts Procedure Act. A perusal of the findings of
the learned High Court Judge reveals that he had revised the order of the learned Primary Court Judge
on the basis that the Respondent had used the roadway in dispute for a period of 3 years as there was
no other aternative road access and accordingly, the period of 10 years playsno rolein the
determination of the dispute in terms of the provisions of the Primary Courts- Procedure Act.

It seems to me that the learned High Court Judge had not acted under section 68 of the Act and
determined the dispute by the application of section 69 despite the wrong reference to a period of 2
months prior to the date on which the information was to be filed as a requirement under the Act.

In view of these findings, the first question that arises is whether the Respondent was using the
disputed roadway over the Appellants: land despite the fact that he had been lawfully granted the road
reservation depicted aslot 7 in partition plan No. 161 as submitted by the learned Counsel for the
Appellants.

The following matters are not in dispute in this case:

1. Theland called -Godellawatta:- in extent of 3 acres and 32 perches was partitioned in terms of the
final decree of the District Court of Ratnapura case bearing No. 7471/P and lot 1 depicted in partition
plan No. 161 which is morefully described in schedule -b- of the Appellants: affidavit was purchased by
the father of the 2nd Appellant from the party to whom the said lot 1 was allotted;

2. Lot 6 depicted in the said plan was allotted to the father of the Respondent and upon his demise, the
Respondent became entitled to the same and the said lot 6 is morefully described in schedule -a- of the
Respondent-s affidavit;

3. Lot 7 of the said Plan No. 161 described as a reservation in extent of 3 feet wide and allotted in
common to be used by all the parties to the partition case (vide Plan No. 121 marked 2V1);

At the hearing, the learned Counsel for the Respondent Mr. Migara Doss while conceding that the road
reservation depicted aslot 7 in Plan No. 161 had been granted to all the partiesin the partition action,
submitted
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that it got washed away in May 2003 due to heavy rains and thus, no such road reservation existed
after May 2003 as clearly confirmed by the Grama Niladhari in his Report. He further submitted that
since May 2003, the Respondent enjoyed the roadway in dispute over the land of the Appellants as a
right of necessity as there was no other alternative roads to reach his land depicted as ot 6 in Plan No.
161.

The Grama Niladhari in his Report dated 19. 04. 2007 has stated that (i) the roadway which was used
by the Respondent was located on a high elevation closer to the land owned by one Uderis and due to a
dip of Uderis-sland during heavy rainsin May 2003, the road reservation was washed away, which
made it impossible for the Respondent to use the said roadway; (ii) since the date of the non-existence
of the said roadway, the Respondent used the roadway in dispute over the Appellants: land; (iii) the
Appellants completely blocked the said roadway in May 2003 and the said road reservation which was
destroyed in May 2003 cannot be repaired due to the nature of the destruction and the Respondent had
no alternative roads to reach his land. His observations are to the following effect:
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Police Sergeant 42670 who inspected the disputed road on 30. 12. 2006 had observed that the old
roadway did not exist at the time of the inspection and the Respondent had used the roadway in
dispute for along period to reach hisland which had been completely blocked by the Appellants. His
observations are to the following effect:
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The observations of Police Sergeant 42670 at page H61 of the brief further supports the position of the
Respondent and the Grama Niladhai that the Respondent had used the roadway in dispute for along
period and the Appellants had blocked the said roadway and the old roadway could not be used due to
adlip of the land owned by Uderis.

The Respondent had clearly established that the road reservation depicted aslot 7 did not exist after
May 2003 and the road which got washed away due to rains could not be repaired due to the land slip
that occurred on the land of Uderis. The Respondent has further established that since May 2003, the
Respondent had used the roadway in dispute over the Appellants: land for a period of over 3 years until
such time it was blocked by the Appellants in November 2006 (vide Police Complaint dated 24. 11.
2006 and Police Observations and the Report of the Grama Niladhari).

Under such circumstances, the learned Primary Court Judge has clearly held that the Respondent had
used the roadway in dispute over the Appellants: land for a period of 3 years from May 2003 and
rejected the Appellants: contention that no such roadway existed over their land. The learned Primary
Court Judge having held that the Respondent had used the roadway in dispute from May 2003
however, refused to make a declaration in favour of the Respondent on the sole ground that the
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Respondent had not proved the use of the disputed roadway for a period of over 10 years. In making
this determination, he had heavily relied on the decision of the Court of App€ahtiah Sellappah v.
Snnakkuddy Masilamany.2

In Kandiah Sellappah v. Snnakkuddy Masilamany (sypraglul Cader J. with the concurrence of

Victor Perera J. held that the claimant of a footpath who started using it in 1966 August and was
obstructed a few months before the prescriptive period of 10 years, in June 1978 was not entitled to a
declaration under section 69 since there was no evidence to prove that the claimant exercised aright
which had been in continuous existence for a period prior to his use.

The decision ifrKandiah Sellappah v. Snnakkuddy Masilan@hich was decided in 1981 was not

followed in subsequent cases by the Court of Appeal as the requirement of 10 years plays no significant
rolein terms of section 69 and all what section 75 mandatesis a -dispute in the nature of a servitude-
and not adispute in relation to a servitude per se. Section 76 of the Act reads as follows:

In this Part -dispute affecting land- includes any dispute as to the right to the possession of any land or
part of a land and the buildings thereon or the boundaries thereof or asto theright to cultivate any land
or part of aland or asto the right to the crops or produce of any land, or part of aland or asto any
right in the nature of a servitude affecting the land and any reference to -tend- in this part includes a
reference to any building standing thereon.

In Ananda Sarath Paranagama v. Dhammadhinna Sarath Paranagama and o8atesBJ. stated at
page 19:

| am of the view that the decision in Kandiah Sellappah-s case has been entered per incuriam without
properly defining or appreciating that all what section 76 mandatesis a -dispute in the nature of a
servitude- and not a dispute touching upon a servitude per se. Therefore, when the right concerned isin
the nature of a servitude relating to a right of a pathway, the period of 10 years plays no important role

Snce the dispute in this case therefore is a right connected with the land in the nature of servitude
there is no doubt that the learned Magistrate had jurisdiction to adjudicate on the issue in terms of the
Act.
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| hold that the learned Magistrate was in error in holding that the Respondent was not entitled to a
declaration in terms of section 69 due to his failure to adduce satisfactory evidence that the Respondent
used the roadway in dispute for a continuous period of 10 years, relying on the decilsiamdiah

Sellappah v. Snnakkuddy Masilamawtyich does not represent at present the threshold proof that is
required in the determination of a disputa the nature of a servituderelating to aright of way.

The learned Counsel for the Appellants however, advanced an argument that in any event the mere use
of the road in dispute by the Respondent is not sufficient under section 69 of the Act as he had failed to
prove that he was entitled to aright of way over the Appellants: land and thus, the learned Primary
Court Judge was correct in refusing to make a declaration in his favour. He relied on the decision in R.
Malkanthi Silvav. L. G. R. N Perera, 4 herein Sisira Abrew J. stated that:

1. Under section of the Primary Courts: Procedure Act even if the Primary Court Judge is satisfied

that a person who was using the other person-sland as a road without proving his right to do so for
over a period of 2 months immediately before the date on which the information was filed under section
66 of the Act, has been prevented from using the land as a road, he cannot make an order directing the
person to be permitted to use the land as a road,

2. Thereason isthat mere using of the land under section 69 is not sufficient. He has to prove that he
isentitled to such aright;

3. A person who without any legal right starts walking over another person-sland over a period of two
months cannot claim that he is entitled to an order in hisfavour under the Primary Courts:- Procedure
Act and it is not the duty of the Primary Court Judge to make an order that such a person is entitled to
use such aland as a road;

4. A person claiming servitude or a right of way over another person-sland must, if heis seeking all
order to use such aroad under the Primary Courts:- Procedure Act, prove that heis entitled to such a
right. Such a person is not entitled to an order in hisfavour under the Primary Courts: Procedure Act
on the ground that he has been using such a land as a road.
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This decision is consistent with the threshold of the proof required in section 69 of the Act and the
decision of the Supreme CourtRamalingam v. Thangarajak noted. Section 69 mandates a Primary
Court Judge to determine whether a claimant is entitled to the right, which is the subject of the dispute
and in the determination of this question, the Judge must be satisfied whether (i) the claimant has
acquired that right or (ii) heis entitled, for the time being, to exercise that right.

The word -entitle- was described by Sharvananda J. in Ramalingam v. Thangarajah to connote the
ownership of the right- and thus, for a declaration to be made under section 69, there must be proof
either that (i) the claimant has acquired a disputed right; or (ii) the claimant is entitled for the time
being, to exercise that disputed right. This means that a claimant cannot walk over another person-s
land as a mere user for convenience without either acquiring alegal right (e. g. acquisition of servitude)
or without proof that he is entitled to such aright for the time being (e. g. not aright of servitude per
se, but aright in the nature of servitude to be exercised temporarily or for the moment until heis
deprived of such right by virtue of an order of a competent court).

The two ways in which an entitlement to aright can be proved in a Primary Court under section 69
were clearly identified by Salam J.Ananda Sarath Paranagama v. Dharmmadhinna Sarath
Paranagama and others (suprag follows:

1. By adducing proof of the entitlement asis donein acivil court; (proof of the acquisition of a
servitude in a District Court action); or

2. By offering proof that heis entitled to the right for the time being.

(The exercise of theright by the claimant temporarily or for the moment until such time such person is
deprived of hisright by virtue of ajudgment or a court of competent jurisdiction.)

The two way approach adopted by Sharvananda J. requires the Primary Court Judge to determine
upon proof of the acquisition of a servitude like in the Civil Court or upon proof of his entitlement or
enjoyment of aright until such time such person is deprived of hisright by virtue of ajudgment of a
court of competent jurisdiction.

The rationale behind the second element of proof isin keeping with the legisative wisdom set out in
Part V11 of the Act which isintended to
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facilitate the temporary settlement of the dispute between the parties before the Court so asto prevent
a breach of the peace and maintain the status quo until the rights of the parties are finally decided by a
court of competent jurisdiction.

It becomes therefore important to determine whether the Respondent in this case has acquired a
servitude oris entitled to aright in the nature of a servitude as contemplated by section 69 of

the Act. The learned Counsel for the Respondent submitted that the Respondent has established that
he is entitled to aright to use the roadway in dispute in the nature of servitude as the Respondent had
enjoyed the use of the road in dispubé necessity since the road reservation depicted aslot 7 in Plan
No. 161 was washed away dueto rainsin May 2003.

Way of Necessity as an entitlement to aright
A servitude can be created by various modes such as:

1. by grants;

2. by last will;

3. by prescription;

4. by ex-necessitate (right of necessity); and
5. by vetustas.

A way of necessity isaright of way granted in favour of a property over an adjoining one, constituting
the only means of ingress to and egress from the former property to the same place with which it must
of necessity have a communicating link to enable accessto a public road (Grotius, 2. 35. 8 and 11). In
the present case, the Respondent had enjoyed the right to use the disputed roadway from May 2003 of
necessity as the road reservation was washed away beyond repairs and he had no other aternative
access to hisland as clearly observed by the Grama Niladhari and the 2 Police Officers.

The necessity arose due to the loss of the road reservation depicted aslot 7 in Plan No. 161 beyond his
control and thus, the Respondent continuously enjoyed the roadway in question from May 2003 as it
was the only means of access from his land to the public road. The Report of the Grama Niladhari and
the Police Observations clearly have established that the Respondent had enjoyed aright in the nature
of servitude of away of necessity and thus, was entitled for the time being to exercise that right to
reach from his land to a public road. The Respondent who enjoyed the right to use the roadway in
guestion from May 2003, was
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not a mere user who walked over the land of the Appellants without any right as submitted by the
learned Counsel for the Appellants. In my view, the Respondent who enjoyed the road in dispute from
May 2003 as of necessity, was entitha, the time being, to exercise such right and use the disputed
roadway until such time heis deprived of such right by a court of competent jurisdiction.

The Respondent has further adduced evidence and established that the Appellants had obstructed that
roadway in question prevented the Respondent from exercising his right to use the roadway in dispute
until such time heis deprived of such right by a court of competent jurisdiction. For those reasons, | am
of the view that the decision iMalkanthi Slvav. L. G. R. N. Perera (suprls no application to the

facts of the present case.

Accordingly, | am of the view that the final conclusion reached by the learned High Court Judge was
not influenced by a mere reference to a period of 2 months at page 3 of his order when he clearly
determined that the Respondent had used the roadway in dispute for a continuous period of 3 years
after May 2003 as reported by the Grama Niladhari of the area.

| hold that the learned Primary Court Judge was in error in insisting on the threshold period of 10
years when section 75 mandates a Primary Court Judge to determine a dispute relating toighy in
the nature of a servitudend not a-dispute touching upon a servitude per,sd thus, the period of
10 years plays no important role in the present case.

Conclusion

For those reasons, | am of the view that the learned High Court Judge was correct in setting aside the
order of the learned Primary Court Judge of Ratnapura dated 05. 11. 2007. | am also of the view that
the conclusion reached by the learned High Court Judge that the Respondent is entitled, for the time
being to use the 4 feet wide roadway over the Appellants: land until the Respondent is deprived of such
right by virtue of an order of a competent court is justified.

In the result, the appeal filed by the Appellantsis dismissed. The parties shall bear their own costs.
GOONERATNE, J.- | agree.
Appeal dismissed.

Judgment by: A.R.N. Fernando, J.
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