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Writ of certiorari-Land Acquisition Act, No. 9 of 1950, sections 2, 4, 5, 7, 10, 17, 38,
41- Procedurefor the acquisition of land-Finality of Minister -s decision-Grounds for
judicial review and degrees of review-Burden of proving urgency-Public Trust Doctrine

The 1st respondent, the Minister of Lands, published a notice under section 2(1) of the Land
Acquisition Act, No. 9 of 1950, as amended, in respect of an extent of land that included the land on
which the petitioners: newly constructed wedding reception hall stood. The land had been requested by
the Minister of Highways for the stated public purpose of extending the approach road of the
Ganemullaflyover, which was still
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under construction. The 1st respondent thereafter published a notice (P8) under the proviso (a) to
section 38 of the Land Acquisition Act requiring the Acquiring Officer to take immediate possession of
the land on the ground of urgency. The petitioners sought to challenge the notice inter alia on the
ground that there was no necessity to acquire their land and also that there was no urgency to justify
immediate possession under the proviso (a) to section 38.

Held:

1. The acquisition process under the Act begins with the Minister of Lands publishing a notice under
section 2(1) stating that land in any areais needed for a public purpose, which should also be
mentioned in the notice. The second step isto investigate the suitability of the land referred to in the
section 2(1) notice for the implementation of the public purpose referred to in the notice.

2. In terms of section 4(1), once the Minister considers that a particular land is suitable for a public
purpose, he shall direct the Acquiring Officer to cause a notice in accordance with section 4(3) to be
given to the owner or owners of that land and to be exhibited in some conspicuous place on or near that
land. Any objecting landowners should be given a hearing where they may challenge the necessity of the
acquisition as well as the suitability of the land to be acquired.

3. After having considered the recommendations of the Minister at whose request the acquisition has
been initiated, the Minister of Lands should satisfy himself of the necessity of the land for a public
purpose and of the suitability of the land referred to in the notice under section 4(1) for that particular
purpose, before making a decision to acquire that land in terms of section 4(5).

4. In terms of section 38, in the course of an ordinary acquisition, the state can only take possession of
the land that is sought to be acquired after it is satisfied of the necessity of the land for the public
purpose specified in the section 2 notice and of the suitability of the land for the said public purpose,
which is determined after hearing the objections of the landowners and after an award has been made in
relation to compensation under section 17.

5. The proviso to section 38 provides for an exception where the Minister may make an order to take
immediate possession of a

145

To access the original judgement, visit: Lankal aw


https://lankalaw.net/sri-lanka-law-reports/

Gunathilake And Others Vs. Minister Of Lands And Others 2020/V3-SRI-LR-144

land on the ground of urgency at any time after a notice has been published in terms of section 2(1)
indicating necessity, or where a notice under section 4(1) has been published indicating suitability of a
particular land for the public purpose mentioned in the section 2(1) notice.

6. Urgency does not obviate the need for the Minister to consider necessity and suitability. Whether the
ordinary procedure is followed or where the exception is followed, necessity and suitability must be
decided by the Minister, and it is only then that the Minister can determine urgency. The proviso only
excuses the Minister from giving a hearing to alandowner, but still requires the Minister to take a
considered decision of all three matters prior to acting under the proviso.

7. A section 5(1) declaration made in terms of section 41 cannot be afforded the sanctity conferred by
section 5(2) where the landowner has been deprived of an opportunity to be heard. In such a case, the
court is entitled to subject the necessity of the acquisition to a higher level of scrutiny than when a
section 5(1) declaration is made in the ordinary procedure. A fortiori, the court is entitled to review the
urgency of the acquisition under the proviso to section 38 in view of the absence of any legidative
sanctity given to the decision on urgency.

8. Whether immediate possession must be taken on the ground of urgency is afact known only to the
Minister and other officials of the relevant Ministries involved in the acquisition. Therefore, the burden
of proving urgency is with the state.

9. Authorities acting on behalf of the public ought to be accountable for the overall quality of the
decision-making process. The court must take an active and more effective approach in fulfilling its
function of probing the quality of decisions to ensure that the decisions taken by public authorities are
properly substantiated and justified. Therefore, while being mindful not to overstep its legitimate
bounds, the court must ensure that decisions are reviewed in a holistic manner.

10. The respondents have not provided any material to establish the necessity for an extended approach
road, nor have they provided
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any material to establish that there existed a necessity to take immediate possession of the petitioners:
lands. The decision to take immediate possession of the petitioners: landsis a decision that no sensible
person who had applied his mind to the question to be decided could have arrived at. The order made
in terms of the proviso (a) to section 38 is therefore liable to be quashed by awrit of certiorari.
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The Petitioners are the owners of the lands referred to in the Schedule to the petition, situated in the
Ganemullatown. The Petitioners state that, having obtained the approval of the Gampaha Pradeshiya
Sabhain October 2015, they constructed a wedding reception hall on the said premises, at an
approximate cost of Rs. 38 million.

In this application, the Petitioners are seeking a Writ of Certiorarito quash the decision of the 1st
Respondent, the Minister of Lands to issue the Order marked -P8- under proviso (a) of Section 38 of the
Land Acquisition Ordinance, as amended (the Act), to take immediate possession of the said lands on
the ground of urgency.

As the said decision involves the exception as opposed to the norm, in taking possession of aland that
is sought to be acquired under the provisions of the Act, | would like to briefly set out at the outset the
procedure that must be followed when the State wishes to acquire aland belonging to a private
individual.

Procedurefor the acquisition of land
The acquisition process set out in the Act commences with Section 2(1), which reads as follows:

Where the Minister decides that land in any area is needed for any public purpose, he may direct the
acquiring officer of the district in which that area lies to cause a notice in accordance with subsection
(2) to be exhibited in some conspicuous placesin that area.
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Thus, in order to initiate the first step in the acquisition process, the State must be satisfied that there
isanecessity to acquire land for a public purpose, which must therefore be stated in the notice
published under Section 2(1). (Manel Fernando and another v. D. M. JayaMinester of Agriculture
and Lands and others; 1Seneviratne and others v. Urban Council, Kegalle angl. gtheofl ce under
Section 2(1) would generally refer to land in any area out of which a particular land is to be chosen
pursuant to investigations as to its suitability.

In terms of Section 2(3), any officer authorised by the Acquiring Officer may carry out on any land in
the areareferred to in Section 2(1), the activity set out in Section 2(3), and al other acts necessary, in
order to investigate theuitability of that land for the public purpose mentioned in the notice,

including the carrying out of surveys, checking the subsoil, demarcating boundaries, etc.

Section 2(3) therefore sets out the second step of the acquisition process, which isto investigate the
suitability of the land referred to in the Section 2(1) notice for the implementation of the public
purpose referred to in such notice.

In terms of Section 4(1), once the Minister considers thatueticular land is suitable for a public
purpose he shall direct the Acquiring Officer to cause a notice in accordance with Section 4(3) to be
given to the owner or owners of that land and to be exhibited in some conspicuous place on or near that
land. The notice under Section 4(3) shall state inter aliathat the State intends to acquire that land for
apublic purpose, and thaivritten objectionsto the intended acquisition may be made to the

Secretary to such Ministry as shall be specified in the notice.

The Supreme Court, iManel Fernando and another v. D. M. Jayaratne, Minister of Agriculture and
Lands and others (supraheld that, --the object of section 4(3) isto enable the owner to submit his
objections. which would legitimately include an objection that hisland is not suitable for the public
purpose which the State has in mind, or that there are other and more suitable lands.-

| am of the view that necessity and suitability are but two sides of the same coin, and that the
objections of the landowner to the Acquiring Officer can extend to challenging the necessity of an
acquisition.

In terms of Section 4(4), where a notice relating to the intended acquisition is exhibited, and objections
are made to the Secretary by
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any persons interested in such land and within the time alloweel appr opriate Secretary shall
consider such objections either by himself, or through an Officer appointed by the Secretary.

Section 4(4) specifies further that, -when such objections are considered every objector shall be given an
opportunity of being heard in support thereof.- It is only after the consideration of the objections that

the Secretary shalinake hisrecommendations to the Minister, which shall be considered by the
appropriate Minister, and who is then required to make his own recommendations to the Minister in
charge of the subject of lands. In terms of Section 4(5) of the Act, the Minister in charge of the subject
of lands (the Minister of Lands/the Minister) shall consider the said recommendations of the Minister at
whose request the acquisition had been initiated, and, who shall deerde whether the land

should or should not be acquiredunder the Act.

In other words, the Minister of Lands must be satisfied that there is a necessity of aland for a public
purpose and suitability of a particular land for that particular purpose, in order to arrive at a decision
in terms of Section 4(5) that the land referred to in a Section 4(1) notice must be acquired.

Acquisition of private property, although for a public purpose, is an interference with the property
rights of an individual. Hence, the rationale for:

(a) The landowner being granted an opportunity of challenging both the necessity and suitability of his
land for the public purpose;

(b) The requirement for the Secretary to afford the landowner a hearing and consider the objections of
the landowner;

(c) The requirement for the Minister at whose request the process has been initiated to consider the
recommendations of the Secretary, and make his own recommendations; and

(d) The requirement for the Minister of Lands to consider the recommendations of the appropriate
Minister, prepared after considering the objections of the landowner, and arrive at a decision whether
the land should be acquired in spite of any objections.

It is thus seen that the legidlature, in its wisdom, has put in place multiple layers of safeguards to
ensure that the necessity and suitability of aland
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for apublic purpose is examined with utmost care, with the ultimate view of affording alandowner the
maximum protection against arbitrary and unfair acquisitions. In fact, these layers of protection
foreshadow the next step in the acquisition process.

Section 5 of the Act reads as follows:

(1) Where the Minister decides under subsection (5) of section 4 that a particular land... should be
acquired under this Act, he shall make a written declaration that such land . . . is needed for a public
purpose and will be acquired under this Act, and shall direct the acquiring officer of the district in
which the land which isto be acquired . . . is situated to cause such declaration in the Snhala, Tamil
and English languages to be published in the Gazette and exhibited in some conspicuous places on or
near that land.

(2) A declaration made under subsection (1) in respect of any land . . . shall be conclusive
evidencethat such land . . . isneeded for a public purpose.

(3) The publication of a declaration under subsection (1) in the Gazette shall be conclusive evidence of
the fact that such declaration was duly made.

Thus, it ismy view that:

(a) The processes put in place by Sections 4(4) and 4(5) must be carried out scrupulously in view of the
effect that the declaration made under Section 5(1) would have in terms of Section 5(2);

(b) The deference that Court would give to the conclusive nature of a declaration made under Section
5(1) would therefore depend on how compliant the Officials have been of the obligations conferred in
terms of Sections 4(4) and (5).

Section 6 of the Act provides that once a declaration is made under Section 5(1), the Acquiring Officer
may cause a survey and a plan of that land to be made by the Survey Departmetswgwasam
Gamage v. The Minister of Agriculture and Lands3

Payment of compensation to landowners

Although the provisions relating to compensation are not directly relevant to the issue before this
Court, | will refer to these provisionsin order to highlight the protection that is afforded in the form of
compensation to
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a person whose land has been acquired against hiswill, as well asto place in perspective the stage at
which possession can be taken on behalf of the State.

Section 7(1) of the Act requires the Acquiring Officer to cause a notice in accordance with Section 7(2)
to be published in the Gazette in all three languages and cause those notices to be exhibited in some
conspicuous places on or near that land.

Section 7(2) reads as follows:
The notice referred to in subsection (1) shall-
(a) describetheland . . . which isintended to be acquired;

(b) statethat it isintended to acquire such land . . . under this Act and that claims for compensation
for the acquisition of such land . . . may be made to the acquiring officer mentioned in the notice; and

(c) direct every person interested in the land which isto be acquired . . . to appear, personally or by
agent duly authorized in writing, before such acquiring officer on a date and at a time and place
specified in the notice (such date not being earlier than the twenty first day after the date on which the
notice is to be exhibited for the first time on or near the land), and, at least seven days before the date
specified in the notice, to notify in writing under the hand of that person or any agent duly authorized
as aforesaid to such acquiring officer the nature of hisinterestsin the land, the particulars of his claim
for compensation, the amount of compensation and the details of the computation of such amount

The purpose of holding the Inquiry referred to in Section 7(2)(c) is set out in Section 9(1) of the Act.
The purposes are, to inquire into the market value of the land sought to be acquired, consider the
claims for compensation submitted to the acquiring officer, the respective interests of the persons
claiming compensation, and any other matter which needs investigation for the purpose of making an
award under Section 17. In terms of Section 10(1), at the conclusion of an inquiry held under Section 9,
the Acquiring Officer holding the inquiry shall either;

(a) make a decision on every claim made by any person to any right, title or interest to, in or over the
land which isto be acquired or over which a servitude isto be acquired and on every such dispute as
may have arisen between any claimants as to any such right,
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title or interest, and give notice of his decision to the claimant or to each of the parties to the dispute;
or

(b) refer the claim or dispute for determination as provided for in section 10(2) to the District Court.
Section 17(1) of the Act provides as follows:

The Acquiring Officer who holds an inquiry under section 9 shall, as soon as may be after his decisions
under section 10 have become final as provided in that section or after the final determination of any
reference made under that section and subject to the other provisions of this section, make an award
under his hand determining-

(a) the persons who are entitled to compensation in respect of the land or servitude which isto be
acquired;

(b) the nature of the interests of those persons in the land which is to be acquired or over which the
servitude isto be acquired;

(c) the total amount of the claims for compensation for the acquisition of the land or servitude;

(d) the amount of the compensation which in his opinion should, in accordance with the provisions of
Part VI of this Act, be allowed for such acquisition; and

(e) the apportionment of the compensation among those persons.

Such Acquiring Officer shall give written notice of the award to the persons who are entitled to
compensation according to the award.

(In terms of Section 45(1) of the Aeatjarket value of a land in respect of which a notice under Section

7 has been published shall, subject as hereinafter provided, be the amount which the land might be
expected to have realised if sold by a willing seller in the open market as a separate entity on the date of
publication of that notice in the Gazette; . . . -).

Section 22 has provided alandowner dissatisfied with the quantum of compensation with aright of
appeal to the Board of Review, and Section 28 of the Act has conferred a landowner who is dissatisfied
with the decision of the Board of Review with aright of appeal to this Court, on a question of law.
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Taking possession of the acquired land

It isonly after an award is made under Section 17 that the Minister may, in the course of an ordinary
acquisition, by an Order published in the Gazette in terms of Section 38 (a), direct the Acquiring
Officer to take possession of the land, for and on behalf of the State, thus bringing the process of
acquisition to a closure. The above provisions demonstrate that the State cannot take possession of the
land that is sought to be acquired, until and unless:

(a) It is satisfied of thenecessity of the land for the public purpose specified in the Section 2 notice;

(b) It is satisfied of the suitability of the land for the said public purpose, which is determined after
hearing the objections of the landowner; and

(c) An award has been made in relation to compensation.
Taking immediate possession of the land on the ground of urgency
This brings me to the provision of the Act which is at the core of this application.

Having set out the above procedure, the legislature has recognised that there may be circumstances
which demand that possession be taken over on behalf of the State earlier than what the
aforementioned procedure provides for, and has given effect to such requirement by including a proviso
to Section 38, which reads as follows:

Provided that the Minister may make an Order under the preceding provisions of this Section -

(a) where it becomes necessary to take immediate possession of any land on the ground of any urgency,
at any time after a notice under Section 2 is exhibited for the first timein the area in which that land is
situated or at any time after a notice under Section 4 is exhibited for the first time on or near that

land, and

o) ...

Thus, once a notice has been published in terms of Section 2(1) indicating the necessity, or where a
notice under Section 4(1) has been published indicating suitability of a particular land for the public
purpose mentioned in Section 2(1), the Minister may make an order to take immediate possession of a
land on the ground of urgency.
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In Marielndira Fernandopulle and anotherv. E. L. Senanayake, Minister of Lands and Agriculture,4
the Supreme Court, referring to the above scheme of the Act, stated as follows:

The provisions of section 38 states that the Minister may by order published in the Gazette -at any time
after the award is made under section 17- direct the acquiring officer to take possession of the land or
servitude acquired, as the case may be. Such an order is a vesting order and vests title in the Sate
absolutely and free from all encumbrances from the date of the order. It must be noted that the Minister
ordinarily has no power to vest the land in the State until an award is made in terms of section 17 of
the Act. Even though the market value is calculated as at the date of the notice under section 7 the
award can only be made after 21 days of the date of the notice. If thereis a reference to Court under
the provisions of section 10 of the Act such award will be made at such later date (section 17).
Whatever the length of time the Act makesit clear that in the first place possession only be taken
after the award is made and after the guantum of compensation offered is made known to the claimants.
Any vesting order made before such award would be an act in excess of pdwerisitention of the
legislatureisclear, i. e, that the officers of the State cannot take possession until and

unless an offer of payment of compensation is made and the acquisition proceedingsare
concluded. It isonly then that the Act recognisesthe State-sright to possession of the

land.

The proviso to section 38 isa departure from thisgeneral rule It empowers the Minister, on
behalf of the State, to take immediate possession -where it becos®sssary to take immediate
possession of any land on the ground of any urgency.-

The arguments on behalf of the Petitioners

Having laid down the provisions of the Act, | shall now consider the arguments of the learned Counsel
for the Petitioners asto why -P8- isillegal, unreasonable and arbitrary, and which therefore formed the
basis for the Writ of Certiorari sought to quash -P8-.

Hisfirst argument is that the Respondents have not established either the necessity to acquire the land
or the suitability of the land for the public purpose mentioned in the notice under Section 2(1), and
that by
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the Minister resorting to the exception set out in proviso (a) to Section 38 after the publication of the
notice under Section 2(1), the Petitioners have been deprived of their right to be heard, whereby they
could have challenged both the necessity and suitability of the acquisition of their land. The gravamen
of thisargument is that in case the Respondents have failed to discharge their burden in establishing
that there exists an urgency which warrants steps being taken in terms of proviso (a) of Section 38 and
therefore, -P8: islitra virezhe powers of the 1st Respondent, and liable to be quashed by a Writ of
Certiorari.

The response of the learned Senior State Counsel was that the Respondents have established necessity
and suitability by the surrounding facts, which warrants the immediate possession being taken over of
the Petitioners- land in terms of proviso (a) of Section 38. He submitted that in any event, this Court
cannot question the necessity or suitability of the said land for the public purpose, especially where a
declaration has been made in terms of Section 5(1) of the Act, in view of the provisions of Section 5(2).
The learned Senior State Counsel submitted further that the burden of proving that there is urgency
does not lie with the Minister of Lands, and that it is up to the Petitioners to prove to this Court that
there was no urgency, which he alleged the Petitioners have failed to do.

Grounds on which a Writ of Certiorari would lie

In considering the above arguments, this Court shall bear in mind that in exercising judicial review,
Courts play alimited role and must be mindful not to substitute its own decision for that of the public
authority that has been conferred with the power of making that decision. In other words, Courts defer
to the findings of fact of the public authority, and its intervention would be on limited grounds. In the
words of Lord Bingham, -they (judges) are auditors of legality; no more, but no less.- (Tom Bingham,
The Rule of Law [2011] Penguin Books at page 61)

Having examined the development of judicial review over the years, Lord Dipl@oknan of Civil

Service Unions v. Minister for the Civil Servidefte GCHQ case| stated thatpne can conveniently

classify under three heads the grounds upon which administrative action is subject to control by judicial
review. Thefirst ground | would call -illegality:, the second -irrationality- and the third -procedural
impropriety-.-
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He then went on to state that;by -illegality- as a ground for judicial review | mean that the decision
maker must understand correctly the law that regulates his decision making power and must give effect
to it. Whether he has or not is par excellence a justiciable question to be decided in the event of dispute,
by those persons, the judges, by whom the judicial power of the state is exercisable.-

Even where adecision is purportedly within the -four corners of the law-, Courts may still intervene if it
IS unreasonable or irrational.

The test routinely applied for this purposeis the test set outAssociated Provincial Picture Houses,
Limited v. Wednesbury Cor poratiomybiere Lord Greene, defined unreasonableness as -something so
absurd that no sensible person could ever dream that it lay within the powers of the authority.- The
famous example of the red-haired teacher who was dismissed due to the colour of her hair, illustrates
the high threshold for -unreasonableness: that was expected to justify judicia intervention on this
ground.

Subsequently, in the GCHQ case (supra), Lord Diplock, crystallised irrationality as a standal one ground
for judicia review. (Thetest laid down by Diplock, J has been applied in Sri Lanka as far back asin
1987 - seudhakaran v. Bharathi and othey 3he ground of irrationality however was intrinsically

linked to Wednesbury unreasonableness, and only apploed decision which is so outrageous in its
defiance of logic or of accepted moral standards that no sensible person who had applied his mind to the
guestion to be decided could have arrived atlis keeping the threshold for judicial intervention still

very high. Although the terms, -irrationality- and -unreasonableness: are often used interchangeably,
irrationality is only one facet of unreasonableness.

A common feature in the above casesis that they invite avery low level of judicial scrutiny, wherea
decision is within the purported -four corners of the Jaw-. As Lord Bingham, has noted, this threshold
is -notoriously high- and a claimant has a -mountain to climB.v( Lord Chancellor, Ex p. Maxwell;8
asreferred to in De Smith-s Judicial Revidda(ry Woolf, Jeffery Jowell, Catherine Donnelly, Ivan

Hare, De Smith-s Judicial Review [ 8th Edition, 2018) Sweet and Maxwell at pggésdeaffirms

the limited role that Courts can play in exercising judicia review, and the deference shown to the view
of the public authority, especially where judges have no expertise in the subject matter they are
reviewing.
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The case ofSecretary of Sate for Education and Science v. Tameside Metropolitan Borough Council ,9
decided prior to the GCHQ case provides for what can be considered a more balanced test:

In public law, -unreasonable- as descriptive of the way in which a public authority has purported to
exercise a discretion vested in it by statute has become a term of legal art. To fall within this expression
it must be conduct which no sensible authority acting with due appreciation of its responsibilities would
have decided to adopt.

Lord Cooke, in the case &t v. Secretary of Sate for the Home Department, Exp. Dal yolEitified

that, -the depth of judicial review and the deference due to administrative discretion vary with the
subject matter. It may well be, however, that the law can never be satisfied in any administrative field
merely by a finding that the decision under review is not capricious or absurd.-

Authorities acting on behalf of the public ought to be accountable for the overall quality of the decision
making process. It is now an accepted fact that the level of scrutiny exercised by Courts depends on the
nature and gravity of what is at stake, and that Courts would take cognizance of the context in which
such decisions are taken, in as much as a decision maker himself would place varying degrees of
scrutiny, depending on the context. | am of the view that Courts must take an active and more effective
approach in fulfilling its function of probing the quality of decisions to ensure that decisions taken by
public authorities are properly substantiated, and justified. Therefore, while being mindful not to
overstep their legitimate bounds, Courts must ensure that decisions are reviewed in a holistic manner.

Can thisCourt consider necessity?

| would first consider the argument of the learned Senior State Counsdl that it is not the function of
this Court to determine necessity and suitability and that in any event, once a declaration has been
made in terms of Section 5(1), that such declaration is conclusive evidence that such land is needed for
apublic purpose, in terms of Section 5(2).

In support of his argument, the learned Senior State Counsel drew the attention of this Court to the
judgment irD. H. Gunasekera and othersv. Minister of Lands and Agriculture and anotivefiel it
had been held as follows:
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Counsel for the Petitioners concedes that a declaration under Section 5(1) of the Act has been published
by the Minister in the Gazette. The consequence of the publication of that declaration is that sub-section
(2) of Section 5 operatesto render the declaration conclusive evidence that the land was needed for a
public purpose. The question whether the land should or should not be acquired is one of policy to be
determined by the Minister concerned and even if that question may have been wrongly decided,
sub-section (2) of section 5 renders the position one which cannot be questioned in the Courts.

A similar position was taken up hHewawasam Gamage v. The Minister of Agriculture (supriagre
it was held asfollows:

| am of opinion that on the construction | place of section 2(1) and proviso (a) to section 38, the Court
cannot question the decision or the order of the Minister and substitute its judgment in place of that of
the Minister and hold that the decision of the Minister was wrong, namely, that the land was needed for
a public purpose. The decision whether the land should or should not be acquired is one of policy to be
determined by the Minister concerned and therefore cannot be questioned by the Court of Law.

(See Gnanawathie Edirisinghe v. Minister of Lands and Land Devel opment and dthers12
A similar conclusion was reached in Fernandopulle (supra), which 1 shall advert to later.

However, a contrary position has been taken by the Supreme Couvtanel Fernando and another v.
D. M. Jayaratne, Minister of Agriculture and Lands and othetere it was held as follows:

| hold that the 1st Respondent had no material on which, objectively, it could reasonably have been
concluded that the Petitioners: land was required for the stated public purpose of a Govi Sevana Centre;
that he did not bona fide think that it was so required; and that he had misinformed the Hon. Prime
Minister that the Commissioner had made a request for such acquisition. Further, although no formal
order had been made under section 4 of the Land Acquisition Act, an inquiry was held into the 2nd
Petitioner -s objections to the acquisition, after which the inquiring officer (the Assistant Commissioner)
had made a recommendation (which the
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Commissioner had subsequently approved), that the land should not be acquired: and that the 1st
Respondent ignored or failed to consider. On the other hand, he placed undue reliance on the 5th
Respondent-s recommendation which failed to take account of the relevant factors. | hold that in fact
the Petitioners: land was not required for a public purpose, and that the acquisition was unlawful,
arbitrary and unreasonable.

| must state that the thinking of the Supreme Court in Manel Fernando (supra) reflects the giant
strides made in the field of public law in the last two decades, and the principles of fairness that public
authorities must seek to achieve in its decisions. | would therefore prefer to align myself with the
reasoning in Manel Fernando for two reasons.

Thefirst is the doctrine of Public Trust. Bnanawathie Edirisinghe v. Minister of Lands and Land
Development and others (supra)though Sriskandargjah J. held that the petitioner could not justify

the need to question the decision of the Minister that the land is needed for a public purpose, he
identified that the law has developed to a stage where the decision of the Minister could be questioned if
it isagainst the public trust doctrine, and held as follows:

The Petitioner cannot question the decision of the Minister that a land is needed for a public purpose, it
is a decision entrusted to the Minister by the statute and the question whether the land should be
acquired is one of policy to be determined by the Minister and therefore cannot be questioned by a
Court of Law, Mendis v. Jayaratne, Minister of Agriculture, Lands and Forestry, [1997] 2 Si LR 215,
Hewawasam Gamage v. Minister of Lands 76 NLR 25.

But subsequent development in law asinterpreted and pronounced by (the) judiciary, a

decision to acquire aland by the Minister could be questioned if it isagainst the public

trust doctrine. In thisinstant case the Petitioner cannot rely on the violation of public trust doctrine
asthe stretch of land is acquired for the purpose of a roadway which is necessary for a housing scheme
of over 40 families.

As observed by the Supreme CourtlHeather Therese Mundy v. Central Environmental Authority: 13

The jurisdiction conferred by Article 140, however, is not confined to --prerogative- writs, or
-extraordinary remedies:, but extends
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- -subject to the provisions of the Constitution- - to -ordersin the nature of- writs of Certiorari, etc.

Taken in the context of our Constitutional principles and provisions, these -orders: constitute one of the
principal safeguards against excess and abuse of executive power: mandating the judiciary to defend the
Sovereignty of the People enshrined in Article 3 against infringement or encroachment by the

Executive, with no trace of any deference due to the Crown and its agents. Further, this Court itself has
long recognized and applied the -public trust- doctrine: that powers vested in public authorities are not
absolute or unfettered but are held in trust for the public, to be exercised for the purposes for which they
have been conferred, and that their exercise is subject to judicial review by reference to those purposes
(seede Slvav. Atukorale, [1993] 1 i LR 283, 296- 297; Jayawardene v. Wijayatilake, [2001] 1 Si LR
132, 149, 159; Bandara v. Premachandra, [1994] 1 Si LR 301, 312).

Subsequently ifBugathapala Mendis and another v. Chandrika Kumaratunga and others (Waters Edge
case),14the Supreme Court held that:

The principle that those charged with upholding the Constitution-be it a police officer of the lowest rank
or the President-are to do so in a way that does not -violate the Doctrine of Public Trust- by state
action/inaction is a basic tenet of the Constitution which upholds the legitimacy of Government and the
Sovereignty of the People. The -Public Trust Doctrine: is based on the concept that the powers held by
organs of government are, in fact, powers that originate with the People, and are entrusted to the
Legislature, the Executive and the Judiciary only as a means of exercising governance and with the sole
objective that such powerswill be exercised in good faith for the benefit of the People of Si Lanka.
Public power is not for personal gain or favour, but always to be used to optimize the benefit of the
People. To do otherwise would be to betray the trust reposed by the People within whom, in terms of the
Constitution, the Sovereignty reposes. Power exercised contrary to the Public Trust Doctrine would be
an abuse of such power and in contravention of the Rule of Law. This Court has long recognized and
applied the Public Trust Doctrine, establishing that the exercise of such powersis subject to judicial
review (Vide De

161

To access the original judgement, visit: Lankal aw


https://lankalaw.net/sri-lanka-law-reports/

Gunathilake And Others Vs. Minister Of Lands And Others 2020/V3-SRI-LR-144

Slva v Atukorale [1993] 1 Si LR 283, 296- 297, Jayawardene v Wijayatilake [2001] 1 Si LR 132, 149,
159.)

In De Slvav. Atukorale, Minister of Lands, Irrigation and Mahaweli Development and anotteer,15
Supreme Court, quoted the following paragraph from Administrative Law by H. W. R Wade (5th
Edition (1982) Clarendon Press, at pages 355- 356 (also at Administrative Law by Wade and Forsyth,
11th Edition (2014) at pages 295- 296):

The common theme of all the passages quoted is that the notion of absolute or unfettered discretionis
rejected. Statutory power conferred for public purposesis conferred as it were upon trust, not
absolutely-that isto say, it can validly be used only in the right and proper way which Parliament when
conferring it is presumed to have intended. Although the Crown:-s lawyers have argued in numerous
cases that unrestricted permissive language confers unfettered discretion, the truth is that, in a system
based on the rule of law, unfettered governmental discretion isa contradiction in terms. The real
question is whether the discretion iswide or narrow, and where the legal lineisto be drawn. For this
purpose everything depends upon the true intent and meaning of the empowering Act.

The powers of public authorities are therefore essentially different from those of private persons. A man
making hiswill may, subject to any rights of his dependents, dispose of his property just as he may wish.
He may act out of malice or a spirit of revenge, but in law this does not affect his exercise of his power.
In the same way a private person has an absolute power to release a debtor, or, where the law permits,
to evict a tenant, regardless of his motives. Thisis unfettered discretion. But a public authority may do
neither unlessit acts reasonably and in good faith and upon the lawful and relevant grounds of public
interest. Unfettered discretion is wholly inappropriate to a public authority, which possesses powers
solely in order that it may use them for the public good.

(Thefinal passage cited iDe Slva v. Atukorale, was referred to by the Supreme Court in the Waters
Edge-case (suprad)

Thus, it would be anathema to the doctrine of Public Trust, if a decision made by a public authority is
beyond scrutiny by Courts. If | may add, the deference that the legislature requires Court to extend to
adeclaration under Section 5(1) could only be done if the Court is satisfied that the
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procedure set out in Sections 4(4) and 4(5) have been carefully followed, and the necessity and
suitability have been considered. After al, it is an accepted fact that there is no unfettered discretion,
and as Chief Justice H. N. G. Fernando, statedMfunicipal Council of Colombov. T. P. De S.
Munasinghe,16/ith reference to an arbitrator appointed under the Industrial Disputes Act, the
Legidature did not intend to confer on the Minister the freedom of awild horse.

The second reason is that the sanctity afforded to a Section 5(1) declaration by Section 5(2) is, in any
event, contingent upon the ordinary procedure contemplated by the Land Acquisition Act.

As demonstrated above, an Order under proviso (a) to Section 38 can be rabday time after a

notice under Section 2 is exhibited for thefirst time, or at any time after a notice under Section 4 is
exhibited for the first timeFherefore, an Order under proviso (a) of Section 38 can be made before or
after alandowner is given the opportunity of being heard on any objections he or she may have on the
acquisition of their land.

Under the ordinary procedure, a Section 5(1) declaration is made after the Minister had made a decision
under Section 4(5), and after considering any and all objections that the landowners might have in
respect of the acquisition process. This would also be the case where an Order under proviso (a) of
Section 38 is made after a decision is made in terms of Section 4(5).

However, where an Order under proviso (a) of Section 38 is made prior to the rigorous inquiry
contemplated by Section 4(4) and the subsequent decision under Section 4(5), a Section 5(1) declaration
can still beissued in terms of Section 41 of the Act, which states as follows:

In any case where an Order is made under the proviso to section 38 for the taking of immediate
possession of any land or for the immediate acquisition of any servitude on the ground of urgency, then-

(a) If the provisions or any of the provisions of Section 4 have not been complied with prior to the
making of the Order it shall not be necessary to comply with those provisions or such of those
provisions as have not already been complied with;

(b) If a declaration under Section 5 has not been made prior to the making of such @rder,
declaration shall be made and
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published in terms of that section notwithstanding that all or any of the provisions of
Section 4 have not been complied with; . . .

This raises the question whether the sanctity afforded to a Section 5(1) declaration armed with a
Section 4(5) decision, could be afforded to a Section 5(1) declaration issued in terms of Section 41. | am
of the view that the two declarations would invite varying degrees of scrutiny of Courts. A Section 5(1)
declaration issued in the ordinary procedure would attract avery low level of scrutiny of Courts, ideally
limited to instances where the violation of the Public Trust doctrine could be invoked, as the affected
parties are afforded an opportunity to air out their grievances prior to the declaration being made. A
Section 5(1) declaration issued in terms of Section 41 on the other hand, would attract a higher level of
scrutiny by Courts, owing to the fact that the landowner has been deprived of an opportunity to be
heard. Therefore, | am of the view that a Section 5(1) declaration made in terms of Section 41 cannot

be afforded the sanctity conferred by Section 5(2).

For the reasons set out above, | hold that this Court is not precluded from considering necessity,
especially in cases where acquisition has been carried out under proviso (a) of Section 38.

Can thisCourt consider urgency?

The judgment that is frequently cited when discussing urgency in land acquisition is the judgment of
Chief Justice Neville Samarakoon, in Méngira Fernandopulle and another v E. L. Senanayake,
Minister of Lands and Agriculture (supra)

In that case, an Order was made under proviso (a) to Section 38, directing the Assistant Government
Agent, Negombo, to take possession of aland claimed by the petitioner in that case. It was said that
the land was required for the purpose of providing a playground and agricultural farm for the
Muruthana Mixed Farm School. A notice under Section 2 was first published on 20th December 1974,
followed by the notice under Section 4 on 15th November 1976. An inquiry into the objections of the
Muruthana Rural Development Society to the said acquisition had been held on 22nd February 1977. A
declaration under Section 5 had thereafter been published on 13th May 1977 prior to an Order for
immediate possession being made on grounds of urgency, under proviso (a) to Section 38 on 7th
December 1977, vesting the land in the State. The petitioner sought
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aWrit of Certiorari to quash the said Order on the grounds that the land was not required for a public
purpose and that it was made in excess of the power conferred by proviso (a) to Section 38, as the 1st
Respondent in that case had -failed to disclose the grounds of urgency.

| have highlighted (a) the dates on which the Section 2 and Section 4 notices were made, (b) the fact
that the objections were considered, and (c) the fact that the Section 5(1) declaration had been made
after the objections were considered, in the above case, to emphasise the fact that all these steps had
been taken prior to the Order under proviso (a) of Section 38 being made, and thereby placein
perspective, the contents of the said judgment.

The Supreme Court, having held that a declaration made under Section 5(1) is conclusive evidence the
land is required for a public purpose and therefore, cannot be questioned in a Court of law, went on to
define the role of a Court in examining an Order made under proviso (&) of Section 38 in the following
manner at 117:

As observed earliethereis no express conclusive effect given to thisdecision asis given to

the decision regarding -public purpose- in section 5 of the Act. Thisisa distinction which
issignificant. It was contended by State Counsel that the notice under section 38 (Proviso) had
already been published and the title now vests absolutely in the Sate free from all encumbrances.
Therefore, the argument goes, it is futile for the Court to judge the correctness or otherwise of the
Minister-s act. In fact it cannot now look into it astitle has vested in the State absolLtpnot
agree If in fact the Court has the power itsjurisdiction cannot be extinguished by a mere vesting
order.

The Supreme Court went on to state as follows at 119:

The next question is whether the Minister -s decision regarding the urgency, and therefore the need to
take immediate possession, can be reviewed by Court. Counsel for the petitioner stated that the Court
must apply an objective test and not a subjective test. Sate Counsel contended for thellfatiee.

looks at the entire Act two main powersare given to the Minister . They are:

1. The power to decide whether the land is required for a public purpose and to direct that it be
acquired, and
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2. Whether there is an urgency compelling the immediate possession being taken of the land of and to
direct that possession be taken.

As pointed out earlier, the former decision is by enactment (Section 5(2)) made conclusive and
therefore removed from scrutiny by the Courts. The latter has not been so treated and it is legitimate to
hold that the legislature did not intend to remove the Court-s power of scrutiny.

Another important fact is thagection 38 circumscribed the Minister -s power to interfere with
privaterightsor property by stating that possession can only beinterfered with after an
award ismade Itisonly in cases of urgency that an exemption is mafle my mind thisisa
clear indication, that the Minister was only per mitted to act with dueregard to Common
Law rights. When Common Law rights areinvolved the Court always has aright of
review.

Thus, there is no doubt that this Court can consider whether the Minister acted reasonably when he
arrived at the decision that immediate possession of the Petitioners lands must be taken over on the
ground of urgency. Moreover, the reasons that led me to conclude that necessity would be the subject of
judicial review, would apply with greater force with regard to urgency, in view of the absence of any
legidative sanctity given to the decision on urgency.

Establishing urgency

| would now consider the submission of the learned Senior State Counsel that the Respondents need not
prove urgency, and that the burden on establishing there was no urgency lies with the Petitioners.

The starting point of thisdiscussion, | believe should be the provisions of the Evidence Ordinance. Itis
the Minister who is claiming that the public purpose is of such importance that immediate possession of
the land must be taken over on an urgent basisin order to give effect to the public purpose for which
the said land is required, without following the ordinary procedure laid down in the Act. In terms of
Section 101 of the Evidence Ordinant®hoever desires any Court to give judgment asto any legal

right or liability dependent on the existence of facts which he asserts, must prove that those facts exists.
When a person is bound to prove the existence of any fact, it is said that the burden of proof lies on

that person.- Smilarly, in terms of Section 103, -The burden of proof as
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to any particular fact lies on that person who wishes the Court to believe in its existence, unlessit is
provided by any law that the proof of that fact shall lie on any particular person.-

Thus, in my mind, there is no doubt that whether immediate possession must be taken over on the
ground of urgency is afact which is known only. to the Minister and other Officials of the relevant
Ministries that are involved in the said acquisition, and therefore the burden of proving urgency iswith
the Respondents. The question that begs an answer is how an innocent landowner could assume the
reasons that led to a Minister to conclude that there was in fact urgency.

In Fernandopul|éhe Supreme Court, referring to the burden of proof, held at 120:

No doubt primarily the Minister decided urgency. Heit iswho isin possession of the facts
and hismust bethe reasoning. But the Courts have a duty to review the matter. In this case the
need for a playground and a farm had been mooted as far back as 1974. Palitical influences and
extraneous for ces delayed the takeover of the land.

Four years dragged on and school -s needs wer e still waiting to b& hetdelay and the need
decided the urgency. These being the facts the petitioner has failed to satisfy me that there was no
urgency. | would therefore dismiss the application with costs.

To my mind, the above conclusion of the Supreme Court is clear. That is, the acquisition process,
having commenced in December 1974, and the inquiry into the objections having been concluded in
February 1977, where the necessity had been decided, was sufficient for the Supreme Court to conclude
that, -four years dragged on and school -s needs were still waiting to bd imetdelay and the need
decided the urgency-. It is only because the Supreme Court was satisfied that there is urgency, that
it went onto hold that these being the facts the petitioner has failed to satisfy me that there was no
urgency. Thus, to my mind, theratio in Fernandopulle is that the duty to establish urgency lies with
the Minister. Once that burden has been discharged by the Minister, and only then, does the burden
shift to the landowner to rebut that inference. Therefore, | cannot agree with the submission of the
learned Senior State Counsel - that the Minister owes no duty to prove urgency, and that the duty to
establish there was no urgency is with the Petitioners.
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Thisissue asto on whom lies the burden of proof has been conclusively dealt with by the Supreme
Court in Horana Plantations Ltd v. Minister of Agriculture, Livestock, Land and Irrigation, 17 where it
was held as follows:

The Court of Appeal relied on the judgment in Marie Indira Fernandopuffe and Another v. E. L.
Senanayake, Minister of Lands, and Agriculture 79 (11) NLR 115 in arriving at the conclusion that the
Appellants had failed to show that there was no urgency. This reasoning of the Court of Appeal places
the burden on the party affected by the proposed acquisition to show that there was no urgency to
proceed with the acquisition.

The proviso to Section 38 is based on the urgency regarding a proposed acquisition and ttieeefore
burden on establishing urgency ison the acquiring authority In Fernandopulle-s case, the

land that was to be acquired was for the purpose of a playground for a school and various factors had
delayed the taking over of the land. The need for the playground for the school had remained and had
not changed and it is in those circumstances that the Court held that the delay and the need decided the
urgency. There the Supreme Court held that:

‘No doubt primarily the Minister decided urgency. He it iswho isin possession of the facts and his
must be the reasoning. But the Courts have a duty to review the matter .-

Thefactorsthat the Minister must consider when making an Order under proviso (a) of
Section 38

| would start this discussion by quoting the following paragraph from Fernandopuffe at 118:

A reading of section 38 revealsthat it comes into operation only after an order under section 2 and/or
section 4.Both these sections oper ate on the Minister -sdecision under these two sections

that theland isrequired for a public purpose. Section 38 nowhere refersto -public purpdse-

only refersto the sections wher e the need for such purpose has been decided. The only

decision it isconcerned with isthe -urgency- which necessitates -immediate possession- of the

land being taken. he Minister -s sole power under that section isto decide the question of

urgency to meet the need for which an order was made under section 2 and/or section 4.
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| wish to reiterate the fact that in Fernandopulle, the Order under proviso (@) of Section 38 was made
after a Section 5(1) declaration was issued following a Section 4 inquiry. The above passage should
therefore be viewed in that light. It reflects the position where an Order is made under proviso (a) of
Section 38 after affording the landowner a hearing in terms of Sections 4(4) and 4(5) where the
objections of the landowner had been considered. In such a situation, Fernandopulle only requires the
Minister to consider urgency when called upon to make an Order under proviso (a) of Section 38.
However, where an Order is made soon after a notice is made either under Section 2(1) or Section 4(1),
| am of the view that the Minister must consider urgency in the light of necessity and suitability.

In other words, urgency does not obviate the need for the Minister to consider necessity and suitability.
In my view, whether the ordinary procedure is followed or where the exception is followed, necessity
and suitability must be decided by the Minister, and it is only then that the Minister can determine
urgency. | am also of the view that the proviso only excuses the Minister from giving a hearing to a
landowner, but would still require the Minister to take a considered decision of all three matters prior to
acting under the proviso.

Where necessity and suitability have been conclusively decided upon by the Minister having followed
the procedure set out in Section 4(4) - 4(5), the Minister need not engage in the same exercise of
determining necessity and suitability at the time heis called upon to make an Order in terms of the
proviso, but instead, the Minister can limit himself to the question of whether there is an urgency that
warrants immediate possession of the land being taken over, in the context of the necessity and
suitability already determined.

It is therefore my view that necessity, suitability and urgency are interlinked, and should not be
considered in airtight compartments. If | may use the words of Laws L RlviThe Department of
Education and Employment, Ex. p BegbieHessity, suitability and urgenesre not hermetically
sealed.-

Necessity to build a flyover in Ganemulla

Having established the factors that must be considered by the Minister when called upon to make an
Order under proviso (a) of Section 38, let me now consider the necessity for the proposed acquisition, as
explained by the learned Senior State Counsd.
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It is common ground that Ganemulla, which islocated 9 km away from the Kadawatha Town, is afast
developing city. It hasamain railway line with two tracks extending towards the North, Central and
Eastern directions from Colombo, laid across the main road link of the town. The town is mainly
developed around the Ganemulla Railway Station. On either side of the Railway Station are the road
coming from Kadawatha, known as the Ganemulla-K adawatha road (8058) and the road leading to
Kirindiwita, known as the Ganemulla-Kirindiwita road (B226). The town spreads about 500m, and
250m in the direction of Kadawatha and Kirindiwlta, respectively, from the railway crossing.

The Respondents have submitted that around 76 slow trains pass through the Ganemullalevel crossing
on adaily basis stopping over at the Ganemullarailway station. At the same time, 47 express trains
and 4 freight trains operate across the said level crossing on adaily basis. The Respondentsstate further
that the average rail gate closure time during the period 7am- 7pm is around 3 hours and that in these
circumstances, a necessity arose to provide for aflyover across the railway line to ease the traffic
congestion at Ganemullatown.

The 3rd Respondent, the Road Development Authority had entered into an Agreement with a Spanish
based contractor for the design, manufacture, supply and construction of three flyoversincluding a
flyover across the abovementioned level crossing at Ganemulla. Thus, the original project proposal was
to build aflyover over the Ganemulla-Kelaniya road near the Ganemulla Railway Station to prevent
the traffic congestion caused as aresult of the closure of the railway gate. The flyover, 256m in length,
was to be built on pile foundations with a seven span steel superstructure, and was to consist of a 3. 5m
wide two lane carriageway and two 1. 2m wide pedestrian ways. The Respondents have stated further
that the Loan Agreement to fund the cost of construction of the flyover was signed in December 2015,
and that the construction of the flyover project had commenced in March 2016 and had been completed
by June 2017.

The Respondents state that the agreed scope of work between the Contractor and the 3rd Respondent
contemplated any person travelling from Kadawatha towards Kirindiwita and who wished to avoid the
level crossing at the Ganemulla Town, to enter the approach road to the flyover from the
Ganemulla-Kadawatha road, which approach road is situated to the left around 250m prior to the rail
crossing, travel through
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the Gamsabha road, connect with the steel flyover section situated over the railway line and get onto
the approach road that is connected to the Ganemulla-Kandana road. Thereafter, the person who
wished to proceed towards Kirindiwita on the B226 road was required to turn right, travel a distance of
100m and turn left on to the B226 road, and proceed with his journey.

It would perhaps be safe for me to assume that the 3rd Respondent carried out studies to determine the
extent of the build-up of traffic as aresult of the closure of the railway gate on either side of the railway
gate, and that the points at which the approach roads to the proposed flyover should be placed was
determined only thereafter.

According to the Respondents, this was the project that was funded in terms of the abovementioned
Loan Agreement. The Petitioners have no complaint with this Project, as explained by the
Respondents.

Proposal for an extended approach road

The Respondents state that at a meeting held on 30th September 2015, a proposal had been made to
extend the approach road of the flyover, which was originally intended to stop at the
Ganemulla-Kandana road, right up to the B226 road, thereby, obviating the need to turn right at the
exit of the approach road of the flyover and thereafter turn left in order to enter the B226 road. Such
an extension of the approach road required a new road to be created over private land. However,
according to the minutes of the above meeting, which has been confirmed by the Report of the
Technical Committee marked -3R4-, it was only a proposal, and as it was outside the origina Scope of
Work of the Contractor, an agreement had been reached at the said meeting that the Urban
Development Authority (UDA) shall study the traffic arrangement/restriction on vehicle movement and
parking arrangement between the rail-gate and the junction at B226 where the road merges with the
Ganemulla-Kandana road, in order to establish necessity prior to a decision being taken whether the
access road should be extended, for the reason that the proposed extension required the acquisition of
private land.

The Respondents have not made available to this Court the study that was carried out by the UDA or
areport of the UDA, as agreed when the proposal was initially mooted. The report prepared in October
2017 by the Technical Committee that was appointed to consider the extension of the approach road
marked -3R4- tendered to this Court by the 3rd Respondent,
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the Road Development Authority does not contain any indication that the proposed study was done,
and if so, details of the said study, although paragraph 4. 5 of -3R4- contains areference to traffic
arrangements.

Urgency-as pleaded by the Respondents

The Respondents claim that the construction of the extended approach road is essential for the general
public to reap the maximum benefit from the flyover project and that the said project is essential to
reduce the traffic congestion experienced in the Ganemulla town. The 3rd Respondent has therefore
sought to justify the issuance of the Section 38 proviso (&) notice on the basis that there is an urgent
public need to expedite the construction of the extended approach road or else the public purpose of
building the flyover would be negated.

Grievance of the Petitioners

This brings me to the complaint of the Petitioners. The learned Counsel for the Petitioners has raised
serious issues regarding the necessity of the extended approach road. He submitted that any person
travelling towards Kadawatha from Kirindiwita can enter the approach road to the flyover without any
difficulty through the Ganemulla-Kandana road. The Petitioners have submitted by way of an

additional affidavit dated 2nd July 2018, which is after the flyover was opened for public use in January
2018, photographs marked -A 1- - -A4- that they claim depict that there is no traffic at the turn off to

the Ganemulla Kandanaroad, from the B226 road. Although the said photographs may not be
conclusive, | observe that the Respondents have not provided any material to counter this argument of
the Petitioners.

The Petitioners state further that any person travelling towards Kirindiwita, and getting off the flyover
onto the Ganemulla-Kandana road can access the Kirindiwita B226 road through Perera Mawatha
which is situated 150m onto the left of the present flyover approach road, or else through another
existing road, which in fact are the other two options that were considered by the Technical
Committee. While it is not the function of this Court to comment on the suitability of the other two
roads, the fact remains that the Respondents have not rebutted the argument of the Petitioners that
there is no necessity to acquire their lands, and that in any case, there is no necessity to take immediate
possession on any ground of urgency.
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| ssuesrelating to necessity

| have two concerns with regard to necessity. Thefirst is that the extension of the approach road was
mooted at the discussion held after the initial scope of work for the flyover was agreed upon. At this
meeting, it was agreed that the UDA shall prepare a study of the traffic arrangement | restriction on
vehicle movement and parking arrangement between the rail-gate and the junction at B226 where the
road merges with the Ganemulla-Kandana road, prior to a decision being taken. Thiswas a sensible
approach to determine necessity. Most importantly, this underscores the fact that in the minds of those
at the said meeting necessity had not been established. If | may elaborate, once the railway gate closes,
inhere isabuildup of traffic from the railway gate to the turn off to the Ganemulla Kandanaroad on
the B226 road, then the objective sought to be achieved by the construction of the flyover at a
staggering sum of money that too on aloan, would be lost. However, as | have noted earlier, either such
a study was not carried out, or if it was, the findings of the UDA have not been considered by the
Technical Committee in the preparation of its report -3R4-, nor have the said findings been presented to
this Court.

It is admitted that the process to initiate the Order in terms of proviso (&) to Section 38 commenced in
January 2017, and culminated with the Order -P8- being published in the Extraordinary Gazette of 4th
August 2017. The second concern | have is that the Committee that was appointed to select a suitable
land on which the extension was to be built, and which Committee considered three different land
options (A, B and Cin -:3R4-), had submitted its report only in October 2017. Even though the 3rd
Respondent has stated thatby document dated 2nd February 2017, the Project Director -s report
informing the suitability of taking stepsin thisregard under proviso (a) of Section 38 of the Land
Acquisition Act was submitted to the Secretary, Ministry of Larausl documents purporting to

support such position was said to have been annexed to the Statement of Objections of the 3rd - 5th
Respondents marked -3R6- and -3R6a:, no such documents had been annexed to the Statement of
Objections filed of record.

If the report that determined suitability of acquiring the Petitioners land, as well as several other lands,
for the extension of the approach road was not available until October 2017, on what basis was the
Order under proviso (a) of Section 38 made on 2nd August 20177 In other words, what
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isthe materia that was available before the Minister of Lands when he made the Order -P8-? While no
explanation has been given by the Respondents, it appears to me that the Respondents are attempting
to take a free ride on the necessity, and perhaps the urgency that existed for the original flyover project
i. . the disruption to traffic arising from the closure of the railway gate over hundred times a day.

Suitability in the absence of necessity

The Respondents have submitted in -3R4- that they considered three options for the extended approach
road and chose -Option B- that runs through the Petitioners: property asit had the advantage of inter
alia being the shortest route, the number of buildings that were to be affected being less than the other
two options, and since it only required the shifting of utilities at the beginning and the end of the
proposed road whereas the other two options would have required the shifting of utilities alongside the
existing roads. The Respondents claim further that -Option B- will result in less traffic, and considering
the vehicle travel time, cost of land acquisition, road geometry, construction cost, -Option B- isthe
most suitable and feasible option.

| must state that while -3R4- considered the suitability of the land required for the extension of the
approach road, it has done so in the absence of any consideration of the necessity for the said extension,
as per the agreement reached at the meeting held on 30th September 2015, nor have the Respondents
submitted any material before this Court justifying necessity. In other words, the 3rd Respondent has
proceeded on the assumption that an extension of the approach road was necessary to ease the traffic
congestion, without actually having any material to support its position. It appears to me that the 3rd
Respondent has put the cart before the horse, and decided on suitability prior to determining necessity.

It isin these factual circumstances that | am called upon to consider the basis on which the Minister
arrived at adecision to issue an Order in terms of proviso (a) of Section 38.

The decision of the Minister

The onus cast on the Minister in arriving at adecision in terms of proviso (a) of Section 38 has been
explained by the Supreme Court in the following paragraptiasina Plantations Ltd v. Minister of
Agriculture, Livestock, Land and Irrigation (supra)
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Snce the final authority regarding the decision to acquire land under the provisions of the Land
Acquisition Act, specially in terms of paragraph (a) of the proviso to Section 38 ison the Minister, itis
the responsibility of the Minister to consider the directions or requests of the authority which
recommends such acquisitions and to satisfy himself regarding the true purpose of the acquisition.
Minister has a duty to act with carein arriving at such decisions as the discretion conferred on himis
not one which is unfettered.

The Minister must endeavour to make proper inquiries and only pursue such acquisitionsif no
alternative is available as otherwise such actions would jeopar dize the interest of the public.

| shall now consider the affidavit of the 1st Respondent, the Minister of Lands to ascertain the matters
that were considered by him prior to issuing the Order under proviso (a) to Section 38.

The starting point is the letter dated 16th December 2016, marked -1R1- sent by the Secretary,
Ministry of Higher Education and Highways to the Secretary, Ministry of Lands requesting the
publication of anotice in terms of Section 2 in respect of aland in extent of 0. 8H. The last paragraph
of -1R1- reads asfollows:

Sdmomd 88 gdod =d 0B ogm 2 Deslo cfedd SoBa
Smpol SE80 oy mdules! =8 Smb.

IBig) gmd; Blumo ebedd 20wy efenob oo ndy coed glnims
o @eoEnlio lmniied Sliedne oo coeddm g 1l (eaderm
om0 ppb oBED =logn mos.

Thus, the intention to act in terms of proviso (a) of Section 38 has been spelt out in -1R1- asearly as
December 2016.

The 3rd Respondent has not placed any material before this Court to establish that the facts peculiar to
this application-i. e. the fact that the land that was now required was for the extension of the approach
road, and not for the flyover, and that even without the said extension, the public purpose has been
achieved-had been placed before the Minster of Highways, or considered by the Minister of Highways.
This probably resulted in the Minister of Highways failing in his responsibility to consider the necessity
and suitability of the land for the public purpose, prior to making a request to the Minister of Lands.
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The next step isthe letter dated 7th February 2017, marked -1R4- sent by the Minister of Higher
Education and Highways to the Minister of Lands, which reads as follows:

asmgcde s med yelo @ilins 9708 wewm B8 exlus =d
@@ 2 P BemiSo oo Saofa

gom Sdnd enwdd milivect alpn 2008 29 ne gy Om qmd,
d prm goiod 5d om g 88 @@E0c Hofd uoife ol oDd
o Hel® oogn ¢ alndd ne go o8,

02, gog 8 good od o8 oo O cog®osd @ Budsd omone
228 glmsons edm® B8 Swed e mo 2016.12.16 TS0 28
SEmpreia efm plod g g,

03, &f® I8 ealie Hob nrfe emoid ded ebd aE e
Bdhe g8 pefed ofel smed 38g) o Sivme oled grgids
Heped mdm eful mdRnd s,

The only ground urged by the Minister of Highways to support the Order in terms of proviso (a) of
Section 38 is that the Project must be completed early. He does not mention the fact that the Project
can be completed without the extension of the approach road. The failure on the part of the 3rd
Respondent to place the proper facts before the Minister of Highways has in turn contributed to the
Minister of Highways failing to apprise the Minister of Lands of the correct factual position. Thus, no
material has been presented by the Minister of Higher Education and Highways in -1R4- to the Minister
of Lands to establish the necessity and urgency, nor has the Minister of Lands presented to this Court
the material that prompted him to come to the conclusion that there is a necessity and urgency that
required him to act in terms of proviso (a) of Section 38.

In this background, the position of the Minister of Lands in his affidavit to this Court that,

The town of Ganemulla experiences heavy traffic congestion especially due to the railway crossing
situated at the heart of the City. This project is essential to reduce the said traffic congestion. Hence, it
was an urgent public need to expedite the construction, whereas any delay would negate the relevant
public purpose,

cannot be considered as reasonable or rational, for the reasons that | have already discussed when |
considered the material provided by the Respondents to establish necessity.
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There is one other matter that | wish to advert to, which is the complaint of the Petitioners that the
3rd - 5th Respondents have sought to proceed with the extension of the approach road in a haphazard
manner. Thisis borne out by the admission of the 3rd - 5th Respondents that (&) the funds made
available under the loan agreement were sufficient to cover only the construction of the flyover, (b)
foreign funding cannot be increased, (¢) construction of the extension would have to be carried out by
the 3rd Respondent, and (d) funds for this purpose would have to be obtained from the Government.
The Respondents have not however apprised this Court if funding was in fact available by the time -P8-
was issued, and therefore it appears that the 3rd Respondent was attempting to proceed with
acquisition of private property without having the funds available, not only for the payment of
compensation to landowners, but even for the construction. While this begs the question, whereis the
urgency for the immediate taking of possession in the absence of funding, it also gives context to the
allegation of the Petitioners that all what the 3rd - 5th Respondents wanted was a contract which
would personally benefit them.

Isthe decision of the Minister to act in terms of proviso (a) of Section 38 illegal and/or
unreasonable?

It isin the above circumstances that | am called upon to decide whether the decision of the 1st
Respondent reflected in -P8- isillegal, unreasonable and irrational .

Having considered the fact that:

() The Respondents have not provided any material to establish the necessity for an extended
approach road, having themselves noted that a study was necessary to establish such necessity;

(b) The Minister of Highways has not apprised the Minister of Lands of the necessity for the extended
approach road,

(c) The Minister of Lands has been guided by the necessity of the flyover project and has not
considered that the acquisition relates to the extension of the approach road,

(d) The Respondents have not provided any material to establish that there existed a necessity to take
immediate possession of the Petitioners: lands in the absence of urgency,

| am of the view that:
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(a) The Minister of Lands has failed to consider the necessity of taking over the land for the extension
of the approach road,

(b) The Minister of Lands could not have considered urgency in the absence of being satisfied of the
necessity of the said land for the extended approach road;

(c) The Minister of Lands acted outside the powers conferred on him by proviso (a) of Section 38 when
he issued -P8-, and therefore, the Minister has acted ultravires his powers,

(d) The decision to take immediate possession of the Petitioners: land is a decision that no sensible
person who had applied his mind to the question to be decided could have arrived at;

(e) -P8- istherefore liable to be quashed by a Writ of Certiorari.

In the above circumstances, | issue the Writ of Certiorari prayed for in paragraph (b) of the prayer to
the petition. | make no order with regard to costs.

SAMAYAWARDHENA, J. - | agree.
Application allowed.

Judgment by: Arjuna Obeyesekere, J.
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