
Seneviratne Vs. Director General Of The Commission To Investigate Allegations
Of Bribery Or Corruption

2019/V1-SRI-LR-374

374

SENEVIRATNE

Vs.

DIRECTOR GENERAL OF THE COMMISSION TO INVESTIGATE ALLEGATIONS
OF BRIBERY OR CORRUPTION

SUPREME COURT
PERERA, C. J.
DEHIDENIYA, J.
M. N. B. FERNANDO, J.
SC/APPEAL/19/2013
HC COLOMBO 119/2017
MC COLOMBO 29621/5
SEPTEMBER 28, 2018

Bribery Act, No. 11 of 1954, section 19(c) — ldentification of accused—Conviction based
on uncertified copies of identification parade notes—Belated dock identification by
complainant

The appellant was a forest officer attached to the Southern Provincial Office of the Forest Department.
He was charged in the Magistrate’s Court of Colombo by the Commission to Investigate Allegations of
Bribery or Corruption (CIABOC) for the offences of soliciting and accepting a gratification of Rs. 2, 000
from the complainant at Gintota, which were both offences under section 19(c) of the Bribery Act, No.
11 of 1954, as amended. The alleged incident had taken place on 06. 08. 1996 when a lorry containing
timber that was being transported by the complainant, was stopped by members of the flying squad of
the Forest Department. At an identification parade held in November 1996 in the Magistrate’s Court of
Galle, the appellant had been identified by the complainant and by another person who had been in the
lorry as the person who had solicited and accepted the gratification. The trial in the Magistrate’s Court
began on 14. 06. 2002, six years after the alleged incident. The complainant gave evidence on that day
and said it was difficult to identify the appellant. However, on the next trial date, the complainant
identified the appellant as the person who had solicited and accepted the gratification. The
investigation officer of the CIABOC, who had not been present at the identification parade, gave
evidence and marked and produced the copies of the parade reports available with him, without any
objection being raised against the same. The original parade reports were not available at the trial and
a note in the case record indicated that they had been misplaced. After trial, the appellant was
convicted on
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both counts by the Magistrate and a suspended term of imprisonment and a fine on each count was
imposed as punishment. The High Court affirmed the convictions and sentences. The appellant
appealed to the Supreme Court.

Held:

1. The trial Judge erred in law by allowing uncertified copies of identification parade notes to be led in
evidence when there was material before court that the originals had been misplaced. This could not be
relied on either as substantive or corroborative evidence.
2. After excluding the copies of the parade notes, it was unsafe to convict the appellant based on the
belated dock identification by the complainant.

Cases referred to:

1. Jayatissa v. Attorney General [2010] 1 Sri LR 279
2. Attorney General v. Sandanam Pitchi Mary Theresa [2011] 2 Sri LR 292

APPEAL from the Judgment of the High Court of Colombo.

Rienzie Arsecularatne, P. C., with Thejitha Koralage, Namal Karunaratne, Udara Muhandiramge,
Ganesh Premkumar and Shevindri Manuel for the Accused-Appellant-Appellant.

Sunethra Jayasinghe, Deputy Director General, Bribery Commission for the
Complainant-Respondent-Respondent.

cur. adv. vult.

April 25, 2019

M. N. B. FERNANDO, J.

The Accused-Appellant-Appellant (“the appellant”) came before this Court being aggrieved by the
Judgment of the High Court of Colombo (“the High Court”) wherein the conviction and the sentence of
the appellant of a bribery charge by the Magistrate Court of Colombo was upheld. The appellant
moved this Court to set aside the Judgment of the High Court and the Magistrate Court and to acquit
the appellant.

This Court on 24- 01- 2013 granted Special Leave to Appeal on the following questions of law.
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i) Did the learned High Court Judge fail to consider whether the learned trial Judge had applied the
Standard of Proof applicable in a criminal case.

ii) Did the learned High Court Judge fail to consider whether the learned trial Judge erred in law and
facts by failing to evaluate the infirmities of the Prosecution’s Case.

iii) Did the learned High Court Judge fail to consider whether the learned trial Judge erred in law by
allowing uncertified copies of Identification Parade notes to be led in evidence when there was material
before Courts that the originals record is misplaced.

iv) Did the learned High Court Judge fail to consider whether the learned trial Judge delivered the
Judgment according to Law?

v) Did the learned High Court Judge fail to consider whether the learned trial Judge erred in law by
failing to appreciate that it is sufficient for the defence to create a reasonable doubt in the prosecution
case to secure an acquittal.

vi) Did the learned High Court Judge error in law by allowing evidence of bad character of the accused
to be led in evidence.

The appellant in this case was a forest officer attached to the Southern Provincial Office of the Forest
Department and was charged in the Magistrate Court of Colombo by the Commission to Investigate
allegations of Bribery or Corruption (“the respondent”) for two offences namely,

i) Being a public officer soliciting a sum of Rs. 2000/= from Gunasoma Mohotti Wanigasekara (“the
complainant”) on 06- 08- 1996 at Gintota and thereby committing an offence punishable under Section
19(c) of the Bribery Act as amended (“the Act”); and

ii) At the same time and place and during the course of the same transaction accepting a sum of Rs.
2000/= from the complainant and thereby committing an offence punishable under Section 19(c) of the
Bribery Act.

After trial, on 23- 08- 2007 the learned Magistrate convicted the appellant and imposed a sentence of 6
months rigorous imprisonment for each count and suspended the total of 12 months for a period of 5
years and also imposed a fine of Rs. 5000/= on each count.
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The appellant went before the High Court against the said Judgment and the learned High Court Judge
after hearing submissions on behalf of the appellant and the respondent affirmed the Judgment and the
sentence of the Magistrate Court. The appellant is now before this Court being aggrieved of the said
Judgment of the High Court.

Let me now advert to the facts, as narrated by the complainant.

On the day in question, the complainant, the owner of Nandana Tea Factory Akurassa came to
Colombo in a hired lorry with his carpenter Ariyadasa to purchase timber, from the Orugodawatta
Depot of the State Timber Corporation for the construction of a house.

A few minutes after 6. 00 pm when the validity of the permit lapsed, the complainant was informed
that the time has lapsed and the conditions of the permit pertaining to transportation of timber were
breached and the timber will have to be seized. At that point of time one of the occupants of the cab
solicited the sum of Rs. 2000/= to release the lorry and the load of timber and the complainant gave
Rs. 2000/= to the said person and they were permitted to proceed.

The charges before the Magistrate Court were filed on 21- 01- 2001 and the trial began on 14- 06- 2002
six years after the incident. For the prosecution the evidence of the complainant, the carpenter
Ariyadasa, the lorry driver Piyasena (the three persons who travelled in the lorry), the evidence of an
Assistant Conservator of Forests, the Registrar of
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the Galle Magistrate Court and the Investigation Officer of the CIABOC were led. For the defence the
appellant, the driver of the cab attached to the flying squad and two others attached to the Forest
Office (a clerk and a peon) gave evidence.

The Investigation Officer in his evidence stated that upon receipt of the complaint, investigations were
conducted by him, statements recorded from the three persons who travelled in the lorry and from
others at the Forest Department and in October 1996 two persons attached to the Forest Office flying
squad were arrested and presented at an Identification Parade at which one was identified. In
November 1996, the appellant was arrested and presented for a second Identification Parade and the
parade reports indicate that the appellant was identified by the complainant and the 2nd witness for
the prosecution, the carpenter, as the person who examined the timber and solicited and accepted the
sum of Rs. 2000/=. The Investigation Officer in his evidence further said that the appellant could not
be apprehended and produced at the first identification parade as the appellant was not in office during
the investigation period and was supposed to have been on sick leave. Investigation Officer marked and
produced the copies of the parade reports available with him at the trial without any objection. It is
observed that the Investigation Officer in his evidence categorically stated that he was not present nor
witnessed the Identification Parade and was giving evidence from the parade reports he had with him.

The Registrar of the Galle Magistrate Court in his evidence admitted that two Identification Parades
were held but that the Records were not available at the Galle Magistrate Court as the parade reports
had been forwarded to the Colombo Magistrate Court in November 1998.

Prior to delving further into the trial and the evidence led, let me come back to the questions of law
that this Court is called upon to answer in this Appeal. All six questions of law on which leave was
granted by this Court, relates to the alleged failure of the learned trial Judge to evaluate the facts and
law correctly in coming to the finding that the appellant was guilty of the offence charged, namely
soliciting and accepting a gratification under Section 19(c) of the Bribery Act as amended.

The said section reads as follows;

A person-

a) . . .
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b) . . .

c) Who, being a public servant solicits or accepts any gratification, shall be guilty of an offence
punishable with rigorous, imprisonment for a term of not more than seven years and a fine not
exceeding five thousand rupees.

Admittedly the appellant is a public officer, a forest officer attached to a flying squad. Did the appellant
solicited and/or accept the gratification? This is the question that the trial Judge ought to have
decided. Did the prosecution prove beyond reasonable doubt, that the appellant solicited and accepted
the gratification in order for the trial Court to find the appellant guilty for the offence stated above.

Though leave was granted by this Court on six questions of law, the main argument of the learned
President’s Counsel for the appellant before this Court was with regard to the veracity of the
complainant’s evidence and the failure of the complainant to identify the appellant.

The learned President’s Counsel placed much reliance on the Magistrate Court proceedings of day one,
when the complainant in his evidence said that ‘it is difficult now to identify the appellant’ whereas on
day two he positively identified the appellant as the person who solicited and accepted the sum of Rs.
2000/=. Much emphasis was also placed by the learned President’s Counsel on the proceedings at the
end of the first day when the prosecution moved to consider whether the complainant should be treated
as an adverse witness but on the second day continued with the evidence of the complainant without
any reference to the last day’s proceedings. The respondent in its written submissions before this Court
suggests that since the trial began 6 years after the incident, that the complainant would not have been
able to identify the appellant at once as he would have been confused and overwhelmed by the
atmosphere of the Court but on the second day, he would have been more settled and focused enough
to identify the appellant clearly after having refreshed his memory. However, this position was never
put to the complainant by the respondent’s legal officer when evidence of the complainant was led on
the second day before the trial Court.

The learned President’s Counsel also relied on the fact that the original Identification Parade reports
were not available at the trial and only uncertified copies were marked and produced by the
Investigation Officer and on that basis challenged the identification of the appellant at the
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Identification Parade. It is observed that two Identification Parades had been held by the Magistrate of
the Galle Magistrate Court in October and November 1996 and according to the evidence of the
Registrar of the Galle Magistrate Court, the original parade reports had been forwarded to the
Magistrate Court of Colombo in November 1998. A note made in the Colombo trial record indicates
that the original parade reports had been misplaced. It is also observed that the trial proceeded on a
sub-file. The respondent has not shed any light before this Court as to why the evidence of the
Magistrate who conducted the parades were not led or as to why the prosecution did not move to
obtain the original parade notes forwarded to the Colombo Magistrate Court. Thus, it is abundantly
clear that the trial Judge conducted the trial without recourse to the original Identification Parade
reports though in the Judgment emphasis is placed on the Identification Parade notes.

The 3rd question of law raised before this Court pertains to Identification Parade notes and this is an
opportune moment to answer the said question of law. Hence, I answer the said question in the
affirmative for the reasons stated above, and hold that the learned High Court Judge failed to consider
that the trial Judge erred in law by allowing uncertified copies of identification parade notes to be led in
evidence when there was material before Court that the originals had been misplaced.

Let me come back to the main contention of the appellant, the veracity of the complaint and the
identity of the appellant.

According to the evidence of the complainant who was the 1st witness for the prosecution, the lorry was
intercepted by a double cab in which three persons travelled and he identified one at the 1st
Identification Parade and the appellant at the 2nd Identification Parade as the persons who examined
the timber.

The complainant in his evidence further said the appellant and the other person identified by him, got
down from the double cab at Gintota at around 5. 45 pm when there was sufficient daylight and
examined the permit and the length and width of the timber and counted the timber, for 20- 25
minutes, until past 6 pm and then informed the complainant that the timber and the lorry will have to
be seized as the permitted time for transportation had passed.

Witness also said in his evidence, at first, he begged from the persons who examined the timber to be
permitted to proceed as the timber was
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The learned President’s Counsel for the appellant strenuously argued before us, that no reliance can be
placed on this witness as the witness on the 1st day of trial indicated that it is difficult to identify the
appellant but on the 2nd day of trial clearly identified the appellant. The appellant in his written
submissions has taken up the position that the 180- degree turnaround of the complainant was
necessitated in order to overcome him being considered an adverse witness and punished for a charge of
perjury. It’s noted that the respondent has failed to justify or give any reason as to why the prosecution
went back on its application made on day one to consider the complainant, as an adverse witness. This
brings us back to the main contention of the appellant, was the appellant properly identified? This
Court has already come to a finding that the trial Judge has erred in law in permitting Identification
Parade notes to be led in evidence and placing reliance on same. Thus, in the absence of such evidence
only the belated dock identification is available to pin responsibility on the appellant.
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The 3rd witness Piyasena the driver of the hired lorry was specific in his evidence with regard to the
incident but did not identify the appellant. It’s observed that the appellant has not taken up the plea of
alibi when cross-examining the 2nd and 3rd witnesses.

Though it appears that the veracity of the complaint is genuine, the fundamental flaw in this appeal is
that the prosecution has failed to establish beyond reasonable doubt, the identity of the person who
solicited and accepted the gratification from among the three members of the flying squad who stopped
and examined the lorry load of timber at Gintota especially in the light of the complainant’s belated
dock identification. It is significant that only one person was charged but the prosecution failed to
identify clearly and beyond reasonable doubt that it was the appellant who solicited and accepted the
gratification. The learned Magistrate and the learned High Court Judge also failed to evaluate and
analyse this significant piece of evidence regarding the identity of
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the appellant, especially in a scenario where the Identification Parade notes as held earlier, could not be
relied upon either as substantive or corroborative evidence.

The 1st and 2nd questions of law raised before this Court pertains to the failure of the learned High
Court Judge to consider whether the learned trial Judge applied the standard of proof applicable in a
criminal case correctly and whether the learned trial Judge failed to evaluate the infirmities of the
prosecution case correctly. In view of the analysis given above, especially with regard to the identity of
the appellant, I answer the said two questions of law in the affirmative.

The appellant’s defence at the trial was that the appellant was at the Matara Office on the day in issue
and not on flying squad duty. The evidence of the 2nd witness for the defence, namely the driver of the
cab allocated to the flying squad was that he took the cab alone to Galle office to change the tyres on
the day in question. Both parties heavily relied upon the day books and running charts to justify their
position. The prosecution in its cross-examination took up the position that all these records are
maintained by the individuals concerned and was not subjected to approval from higher ups of the
Forest Department. The learned trial Judge considered the said evidence and disbelieved the said
witnesses and found the appellant guilty of the offence. At the hearing of the appeal before the High
Court, the learned High Court Judge also disbelieved the position of the defence, though the plea of
alibi was strenuously argued before the High Court, by the learned President’s Counsel who appeared
for the appellant at that point of time.

J. A. N. De Silva C. J. in Jayatissa v. Attorney General1 discussed in detail the plea of alibi and
referred to certain fundamentals to be observed when an alibi is set up as a defence. In the instance case
before us the plea of alibi was taken up belatedly, when evidence for the defence was led and this
proposition was not put forward to any of the witnesses for the prosecution. As stated in Jayatissa’s
case (supra) when an alibi is taken up belatedly the credibility of the alibi will be less and a false alibi
will weaken the defence case and strengthen the prosecution case.

In Attorney General v. Sandanam Pitchi Mary Theresa2 Shirani Thilakawardena J. dealt with the
proper analysis and assessment of evidence and laid down many guidelines and at page 300 stated, the
spontaneity or the promptness in which a witness makes a statement to
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the police would accrue in favour of the credit worthiness of the witness, as it precludes the time needed
for deliberate fabrication.

However, in the instant case it is not necessary for this Court, now to evaluate and analyse the weight
of evidence led by the prosecution against the weight of evidence led by the defence, with special
reference to the plea of alibi, since as discussed in detail earlier a more fundamental issue cropped up
pertaining to the identity of the appellant specifically in view of the failure of the complainant to
identify the appellant in the dock on day one of the trial. Moreover, it was transpired during the
hearing before this Court that the original Identification Parade notes were not available at the trial
and the evidence of the Magistrate who conducted the parades was not led. Only uncertified copies of
parade notes produced and marked by the Investigation Officer at the trial, were briefed to this Appeal.
This Court is thus, not privy to the said evidence and no reliance is placed on the identification of the
Appellant at the Identification Parade, leaving only the dock identification of the Appellant, which too
was belatedly made by the complainant.

This Court has already answered the 1st, 2nd and 3rd questions of law in the affirmative in favour of
the appellant.

For the reasons enumerated above, I am of the view that the conviction and the sentence imposed on
the accused-appellant-appellant cannot be sustained. Accordingly. I set aside both the Judgments of the
learned Magistrate as well as the learned High Court Judge and make Order acquitting the
accused-appellant-appellant of all charges.

In view of the above finding, answering the 4th, 5th and 6th questions of law on which leave was
granted will not arise.

PERERA, C. J. - I agree.

DEHIDENIYA, J. - I agree.

Appeal allowed.

Judgment by: Murdu Fernando, PC, J.
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