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Financial lease agreement-Guarantors-Stamp Ordinance-Hire purchase-Motor vehicles:-Motor
coaches and lorries-Exemption-Natural meaning-Personal activity-Section 33 Stamps Ordinance.

Finance |ease agreement entered between Plaintiff-Petitioner-Respondent, Bank, and 1st
Defendant-Respondent. The 2nd and 3rd Defendants were guarantors. Action filed in the District Court
of Attanagalla. 1st and 3rd Defendant-Respondents did not appear, case fixed exparte against them. 1st
Defendant failed to pay the regular payment due to the Bank, and the Bank filed action to recover the
amounts due.

When evidence of Plaintiff was led the 2nd Defendant-Respondent objected to the Finance Lease
agreement being marked (A) in evidence on the basis that it is not properly stamped. Learned District
Judge upheld the objections and refused it to be permitted to be marked and produced in evidence. On
appeal to the High Court Plaintiff succeeded in appeal. 2nd Defendant-Respondent-Appel lant appealed
to the Supreme Court.

HELD:

1. The simple reading of the gazette appears to state that Finance L eases on vehicles used for travelling
would be liable for stamp duty. | would add that- liable - would mean answerable, or exposed or subject
or likely. As such can one state stamp duty would not be chargeable for finance leases on all vehicles
but merely for those used for travelling. The simplest of the definition for travelling would be
conveyance. Vehicles are used for travelling and not usually for any other purpose. There are no
vehicles that are not used for travelling, but may be connected to some other purpose. The English
words travelling does not exactly mean the word
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“o®n 502" The term o= 8@ could be distinguished from gz
o025 908 connected to personal activity. Gazette 1465/05.10.2006 should
be interpreted to make Motor Coach which is used for passenger
transporting not liable to'stamp duty. {tis however arguable and a question
of interpretation.

2. The Plaintiff party could not have had any nofice of the objection taken by
o Dafendant as the pleadings flled of record does not refer fo such an
objection. It is essential to give an opportunity to the concerned party to
cure such a defect and proceed with such suit. If there is a deficiency of
stamping party concerned should be permitted to supply the deficiency.
It would amount to an injustice if the concerned party is denied of such a
right as the above section contemplate of curing the defect.

3. The relevant gazette or the later one exempts all finance leases executed
in respect of any property. The finance leases executed for motor vehicles
used for travelling is not exempted. This seems to be the most ordinary
simple meaning that could be given to the relevant exemption.

4. Upon a consideration of all the facts and circumstances, | set aside the
order of the High Court. Plaintiff- Respondent Bank is directed to correctly
stamp the instrument and produce it in the District Court. Case remitted
to District Court. The learned District Judge is directed to go ahead with
the trial after receiving the instrument which has to be duly stamped.
This appeal is partly allowed as aforesaid, with costs.

Cases and authorities referred to.-

Bank of England vs. Vagliano Brothers (1891) AC 107.
Wickremasinghe and others vs. The Goodwill Marine Academy (Pvi) Ltd.
(2001) 2 SLR 284.

Ceylease Financial Services Ltd. Vs. Sriyalatha { 2006 ) 2 SLR 169.
Maxwell on Interpretation of Statutes 12" Ed. Pg. 199.

Suttars vs. Briggs (1922 )AC 1 at 8.

Vickers Sons and Maxim Lid. Vs. Evans (1910 ) AC 444 at 445.
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Ms. Sudarshani Cooray with Ms. Sithara Jayasundera for 2 Defendant
- Respondent - Appellant. Viran Fernando for Plaintiff - Appellant -
Respondent.

Cur.adv.vull,
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JULY 27, 2017
ANIL GOONERATNE J.

Thiswas an action on a Finance L ease Agreement entered between the Plaintiff-Petitioner-Respondent
Bank and the 1st Defendant-Respondent. The 2nd and 3rd Defendants were the guarantors to the
above agreement and action was filed in the District Court of Attanagalla. 1st and 3rd
Defendant-Respondents did not appear in court and the case was fixed ex-parte against them. The 1st
Defendant failed and neglected to pay the regular payment due to the Bank and

P aintiff-Petitioner-Respondent Bank filed action to recover asum of Rs. 1, 578, 204/30 and interest
thereupon at 36% p. afrom 18. 12. 2008.

It is said that the evidence of the Plaintiff witness was led by the Plaintiff Bank and said Finance Lease
Agreement, annexed to the plaint marked -A - was sought to be marked in court and the counsel for the
2nd Defendant-Respondent objected for same being marked in evidence on the basis that the said
agreement has not been stamped. The learned District Judge by his order of 3. 10. 2013 upheld the
objection of the 2nd Defendant and refused to mark and permit to produce the said lease agreement in
evidence. On appeal by the Plaintiff-Respondent to the relevant High Court, the Plaintiff succeeded and
the appeal was allowed. The 2nd Defendant-Appellant appealed to the Supreme Court and leave was
granted on 21. 07. 2015 on questions of law referred to in paragraphs 7(a) to (d) of the petition filed of
record. The said question read thus:

(a) Hastheir Lordships erred in failing to appreciate that upon the plain reading of the wordsin
Gazette Extraordinary Notification. No. 1465/ 20 Item No. 15 in the schedule to the gazette, exempts
all Hire Purchase Agreements from stamp duty, except Agreementsin relation to vehicles used for
travelling;

(b) Has their Lordships erred in failing to appreciate that term -Private- being excluded from the latter
Gazette Notification No. 1465/20 has been done to include al hire purchase agreements within the
purview of the instruments required to be stamped;

(c) Has their Lordships of the Provincial High Court erred in failing to appreciate that the Deputy
Commissioner of the Department of Inland Revenue has no authority to interpret a gazette issued by
Minister
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of Finance and state that the term -Motor Vehicles Used for Travelling- does not include Motor
Coaches and Lorries: and hence the said letters should not be considered by a Court of Law.

(d) Hastheir Lordships erred in failing to appreciate that when there arises a conflict in interpreting the
gazette and the matter is before a Court of Law, a public officer should not be allowed to interpret the
law and this duty is vested only with the Court when two conflicting opinions are derived from the
words of the legislature and hence this letter should not be considered at all;

The law relating to stamp duty is found in the Stamp Duty Act as Amended and the relevant Gazette
Notification. The relevant Sections of the Act in agist are asfollows:

Section 3(1) of Act No. 12 of 2006 permits the Minister to determine the stamp duty payable on
-gpecified instruments:.

Section 4 of the same Act identifies -alease or hire of any property- as a specified instrument.

Section 5 of the Act also empowers the Minister to -by Order published in the Gazette specify the
instruments, which shall be exempt from the payment of stamp duty.

Section 5 enacts that the Order published in the gazette specify the instrument which are exempt from
stamp duty. The subject matter of the suit isa -motor coach-.

My attention was drawn by learned counsel for Plaintiff party, to two gazettes. Vide Gazette
Extraordinary No. 1439/2 dated 03. 04. 2006 and later Gazette Extraordinary 1465/20 dated 05. 10.
2006. Item 15 of Gazette 1465/20 reads as an exemption: -any instrument relating to any finance lease
executed in respect of any property other than any such finance lease in respect of any motor vehicles
used for travelling;-

The Sinhala version reads as follows;

e@lol D wbasidecs O §CB g

" . e koY
@23 8Oz a0 605 @ oozt s mom ¢t gcs BdRs

B¢ 89yess wd o® eques BT
B5e@nt”.
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The earlier Gazette Extraordinary No. 1439/2 of 03.04.2006 reads
thus:

"A finance lease executed in respect of any property (other than any
such finance lease in respect of motor vehicles used for tra velling);"

The Sinhala version reads thus:

® eques odasdenst Hosi®n @0 ¢ 8ex nd 3 B3yor3 (3éoln
0023 5025 a0 et Oz ©BIOH Do 80ewst D Gos od A
8De@:8 2070)

The later gazette that was issued should prevail and the English version
of the above gazettes are identical. The Sinhala version of Gazette 1439/
2 carries an important qualification not explicit in the English version,

However, the Sinhala language version of the Gazette Extracrdinary
No. 1439/2 dated 03.04.2006 was in the following terms.

The words "g¢o8x" has been omitted in Gazette - 1463/20 of
05.10.2006. Does the legislature intend to omit “5¢o8"? The later gazette
also introduced some changes. Gazette 1439/2 of 03.04.2006 refer to
géotn 0@ 803, Thus an instrument which lease a motor vehicle that is
used for private trave! would be subject to stamp duty.

The omission as stated above may be a deliberate intent of the
legislature (Gazette 1465/20). A careful comparison of the two gazettes
would make one realise the slight change. The above change as stated
above is not the only change. Earlier gazette refer to 20 items that are
exempt and the later gazette exempt only 6 items. Therefore the argument
that it cannot be said that the gazette issued for the purpose of charging
stamp duty on leases of all type of vehicles, may not stand. If is
questionable. '

N. S. Bindra refer to the case of Lord Herschell, Bank of England Vs.
Vagliano Brothers!,

I'think the proper course is in the first instance to examine the language
of the statute and to ask what is jts natural meaning uninfluenced b %
any considerations derived from the previous state of the faw, and not
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to start with inquiring how the law previously stood, and then, assuming
that it was probably intended to leave it unaltered, to see if the words of
the enactment will bear an interpretation in conformity with this view.

Learned counsel for Plainfiff party also emphasise on another aspect.
It was argued that the word “gée@=" may not make a substantial difference
to the order of the Minister. The simple reading of the gazette appears to
state that finance Leases on vehicles used for travelling would be liable for
stamp duty. | would add that liable' would mean answerable, or exposed or
subject or likely. As such can one state stamp duty would not be chargeable
for finance leases on all vehicles but merely for those used for travelling.
The simplest of the definition for travelling would be conveyance. Vehicles
are used for travefling and not usually for any other purpose. There are no
vehicles that are not used for travelling, but may be connected to some
other purpose. The English words travelling does not exactly mean the
word "o@: 383" The term “o@z3 883" could be distinguished from “gduozc
0@ 505" connected to personal activity. Gazette 1465/05.10.2006 should
be interpreted to make a Motor Coach which is used for passenger
transporting not liable to stamp duty. Itis however arguable and a question
of interpretation” In any event Section 33 of the Stamp Ordinance reads
thus:

"33 (1) No instrument chargeable with stamp duty shall be received or
admitted in evidence by any person having by law or consent of parties
authority to receive evidence or registered or authenticated or acted
upon by any person or by any officer in a public office or corporation or
bank or approved credit agency unless such instrument is duly
stamped.

Provided that any such instrument may-

(a) be admitted in evidence by any person having by law or consent of
parties authority to receive evidence; or

(b) ifthe stamp duty chargeable on such instrument is one thousand
five hundred rupees or less, be acted upon by the Registrar General.

Upon payment of the proper duty with whichitis chargeable or the
amount required to make up the same and a penalty not exceeding
three times the proper duty.”
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The Plaintiff party could not have had any notice of the objection taken by 2nd Defendant as the
pleadings filed of record does not refer to such an objection. It is essential to give an opportunity to the
concerned party to cure such a defect and proceed with such suit. If there is adeficiency of stamping
party concerned should be permitted to supply the deficiency. It would amount to an injustice if the
concerned party is denied such aright as the above section contemplates of curing the defect.

In Wickremasinghe and others V's. The Goodwill Marine Academy (Pvt) Ltd(2)

‘Under the proviso to Section 33(1) such unstamped bond may be admitted in evidence upon payment of
the proper duty or the amount required to make up the same and a penalty not exceeding three times
the proper duty-.

Ceylease Financial Services Ltd. Vs. Sriyalatha(3)

-stamp duty should be paid prior to the admission of the relevant instrument. In the circumstances,
where an instrument has to be admitted in evidence and if it is not duly stamped, the deficiency hasto
be cured prior to the instrument being marked in evidence-.

In determining either the general object of the legislature, or the meaning of its language in any

particular passage, it is obvious that the intention which appears to be most in accord with

convenience, reason, justice and legal principles should in all cases of doubtful significance, be presumed
to be true one. Maxwell on Interpretation of Statutes 12th Ed. Pg. 199. On General Principles of
Interpretation Pg. 28.

If there is nothing to modify, alter or qualify the language which the statute contains it must be
construed in the ordinary and natural meaning of the words and sentences. -The safer and more correct
course of dealing with a question of construction is to take the words themselves and arrive if possible at
their meaning without, in the first instance, reference to cases..

The duty of court isto expound the law asit stands and to leave the remedy to others. Suttars Vs.
Briggs(4).
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The relevant gazette or the later one exempts all finance leases executed in respect of any property. The
finance lease executed for motor vehicles used for travelling is not exempted. This seems to be the most
ordinary simple meaning that could be given to the relevant exemption.

A court is not entitled to read words into an Act of Parliament unless clear reasonsfor it isto be found
within the four corners of the Act Itself Vickers Sons & Maxim Ltd. vs. Evans(5).

Interpretation of a statute is a matter for a Court of Law. A Deputy Commissioner of the Department
of Inland Revenue has given an interpretation to the relevant gazette and this court is not in a position
to accept such an interpretation. The learned District Judge correctly disregarded it but not the High
Court. | observe that the High Court was in gross error to rely on such an interpretation of the Deputy
Commissioner. The relevant provision of the gazette is very simple and could be given its ordinary
meaning, and the words to be understood asit is. 1 am unable to give any extended meaning.

The questions of law 7(a) to (d) are answered as follows: (a) yes. (b) Answered as -yes- in favour of the
2nd Defendant-Respondent-Appellant. (¢) Yes. (d) Yes.

Upon a consideration of all the facts and circumstances, | set aside the Order of the High Court.
Plaintiff-Respondent Bank is directed to correctly stamp the instrument and produce it in the District
Court. Case remitted to District court. The learned District Judge is directed to go ahead with thetrial
after receiving the instrument which has to be duly stamped. This appedl is partly alowed as aforesaid,
with costs.

S.E. WANASUNDERA P.C, J. -1 agree
NALIN PERERA J. - | agree
Appeal partly allowed.

Judgment by: Anil Gooneratne, J.
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