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Civil Procedure Code Section 87(3) - Plaintiff absent and Unr epresented-Vacate
order -Pur ge Default-Substitution-Wrong court-Wrong date-Section 395
CPC-Locus Standi.

Thisis an appeal from the Judgment of the Court of Appeal, by which the judgment of the District
Court was set aside. Court of appeal granted leave to appeal to the Supreme Court.

Action ingtituted in the District Court to recover asum of Rs. 9, 700, 000/-. Answer filed by
Respondent bank. On trial date both plaintiff and counsel absent. Action of plaintiff dismissed.
Thereafter plaintiff made an application to purge default.

On 19. 9. 2000, the learned Additional District Judge sitting in Court No. 02 delivered an order fixing
the matter for 1. 12. 2000, and on that date refixed for trial on 2. 4. 2011 as Attorney for Plaintiff was
not well. On 2. 4. 2001 Attorney-at-law for plaintiff wasin court No, 02 but the case not called. Having
checked the list, case had been called in Court No. 3 and found that plaintiffs case was called and
dismissed for want of Appearance. Respondent filed statement of objection and thereafter matter was
fixed for inquiry. On the date of inquiry again plaintiff absent and unrepresented plaintiff filed a 2nd
application to vacate the order of dismissal.

Subsequently an affidavit was filed to substitute K. M. C. Pererain place of Appellant as the Appellant
had died.
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HELD:

1. The matter before the District Court was the Application for Substitution. Nevertheless, the learned
Additional District Judge, without considering the application for substitution, has dealt with the order
of dismissal of the case without giving the opposing party an opportunity to present their objections to
the application to purge default.

2. On the other hand, as | mentioned above, the Appellant-s application to vacate the said order dated
02. 04. 2001 had already been dismissed by the learned Additional District Judge of the same court, by
the order dated 02. 07. 2002. as the Court of Appeal has correctly observed, the District Court lacks
jurisdiction to deal with the said order dated 02. 04. 2001, an order which was dealt with by the order
dated 02. 07. 2002.

Separate Judgments pronounced by K. T. Chithrasiri J. asfollows,

1. Section 187 isthe Section in which the requisites of ajudgment are found. Certainly, such a
pronouncement would decide the rights of the partiesin a conclusive manner. When such ajudgment is
delivered by a competent court, the party who is aggrieved by that should be able to file an appeal, asa
right. Indeed, thisright is guaranteed under the aforesaid Section 88(2) of the Code as well, by having
it included the words -shall be liable to an appeal - at the end of that section. Accordingly, it clearly
removes any misconception with regard to the appeal ability of an order made under Section 87(3).

2. Asmentioned earlier in this judgment, the decision made on 02. 07. 2002 is an order made pursuant
to an application made under 87(3) of the Code. Section 88(2) stipulates that such an order shall
accompany ajudgment and it is liable to an appeal being filed. Therefore, the decision on 02. 07. 2002
clearly falls shal follow the appellate procedure referred to in Chapter LV 111 of the Civil Procedure
Code. Admittedly, the plaintiff has failed to follow the said procedure found in the said Chapter LVl
of the Civil Procedure Code.

3. As mentioned above, the plaintiff has failed to follow the procedure stipulated in the Civil Procedure
Code when she challenged the order made in terms of Section 87(3) of the said Code. | believeitisa
serious violation of the procedure and should not consider it as a mere technicality. Thisis because this
particular Section namely Section 88(2) determines the court in which an order under 87(3) could be
canvassed. At this stage, | am aso reminded of the decision made in the case of Fernando V's. Sybil
Fernando and Others to show the importance attached to the procedure law.
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Cases refer to: -

1. Wijenayake Vs. Wijenayake (Si Lanka Law Reports Vol. 5 at pg. No. 99)
2. Sangarapiliai BrothersVs. Kathiravelu (Si Lanka Law Reports Vol. Il at pg. No. 30)

1. M. C. Jayaratne with M. C. J. Bandara and Nelanthi Abeyrathne for the 1A Substituted Plaintiff
Petitioner-Petitioner Respondent Appellant

2. Manohara De Slva PC for the Defendant Respondent-Respondent Petititoner Respondent
Cur. adv. wult.
AUGUST 01, 201PALY ABEYRATHNE, J.

Thisis an appeal from ajudgment of the Court of Appeal dated 23. 07. 2007. By the said judgment the
Court of Appeal has set aside the order of the learned Additional District Judge of Colombo dated 17.
07. 2013. Also, the Court of Appeal has granted leave to appeal to this court from the said judgment
dated 23. 07. 2007 on the following questions of law;

1. Isthelearned trial judge empowered to entertain and to hold an inquiry into an application seeking
to set aside an order made by the same court under Section 87(3) of the Civil Procedure Code - (in the
case in hand the order dated 02. 07. 2002)?

2. Whether the proper remedy available to a party dissatisfied with an order of the District Court made
in terms of Section 87(3) of the Civil Procedure Code, is by way of an Appeal ?

The Plaintiff instituted an action against the Defendant Respondent-Respondent Petitioner Respondent
(hereinafter referred to as the Respondent) in the District Court Colombo seeking interaliato recover a
sum of Rs 9, 700, 000/- as damages. Subsequent to the answer filed by the Respondent, the case has
been fixed for trial on 02. 04. 2001. On the said trial date, since both the Plaintiff and her Attorney on
record were absent, the action of the plaintiff had been dismissed.

Thereafter the Plaintiff had made an application in terms of Section 87(3) of the Civil Procedure Code
seeking to vacate the said order of
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dismissal. In the said application, in order to purge default, the Plaintiff had averred that on 19. 09.
2000, the learned Additional District Judge sitting in court No 2, having delivered the order which was
due on the said date, fixed the matter for trial on 01. 12. 2000. On 01. 12. 2000, as the Attorney at Law
of the Plaintiff was indisposed, the learned Additional District Judge sitting in court No. 2 had re-fixed
the matter for trial on 02. 04. 2001. On 02. 04. 2001, the Attorney at Law for the Plaintiff was present
in court in court No. 2, but the case was not called for the trial in the said court. Thereafter the
Attorney at Law checked up on the notice board and found that the said case number was not in the
list of caseslist in court No. 2 but had been included in the list of caseslisted in court No. 3. Thereafter
the Attorney at Law of the Plaintiff had attended court No. 3 and discovered that on 02. 04. 2001, the
plaintiffs case had been called and dismissed for want of appearance. The Plaintiff pleaded that the
default in appearance on the said datei. e. 02. 04. 2001, was due to the said change of court No. 2 to
court No. 3.

The Respondent has filed a statement of objections and thereafter the matter has been fixed for inquiry
on 02. 07. 2002. On the said date of inquiry too, the Plaintiff and her Attorney at Law were not present
in court and for the said reason the said application to purge default has been dismissed with costs fixed
at Rs. 20, 000/-.

Thereafter the Plaintiff has filed a second application, by way of a petition dated 12. 07. 2002 supported
with an affidavit, seeking to vacate the said order of learned Additional District Judge dated 02. 07.
2002 and for the restoration of the first application to purge default for hearing on the ground that the
Paintiff Attorney at Law had taken down awrong date in his diary. Accordingly, the said second
application too had been fixed for an inquiry.

Subsequently, an affidavit dated 06. 11. 2002 has been filed seeking to substitute one K. M. C. Pererain
place of the Appellant. In the said affidavit, he averred that he was the widower of the said Appellant,
Uralaliyanage. Caroline Perera. He had further stated that Uralaliyanage Caroline Perera, the

Appellant, had died on 16th August 2002 and he is the widower of the said Appellant. On the said

basis, he sought for an order for substitution in place of the Appellant. Although the said affidavit had
been filed by the Applicant claiming to be the widower of the Appellant, he
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had failed to produce the marriage certificate of the Appellant in order to establish that he is the legal
representative of the deceased as required in terms of Section 395 of the Civil Procedure Code.

On the other hand, having made such application to court for substitution, the said Applicant, by way

of two motions dated 14. 11. 2002 and 03. 01. 2003 respectively, had made an application to support the
application for substitution and to support the application to set aside the order of dismissal of the
Appellant-s action. In fact, the said Applicant had no locus standi to file the said motion dated 03. 01.
2003 seeking to support the application to set aside the order of dismissal of the Appellant-s action,
because, prior to the making of the said application by way of the said motion, he had not been
substituted in place of the deceased Appellant.

It appears that the said two motions had been filed on 14. 11. 2002 and 03. 01. 2003 respectively, after
the death of the Appellant on 16. 08. 2002. But the Appellant-s name appears as aliving person in the
caption of the said two motions. However, the said application for substitution of K. M. C. Pererain
place of the Appellant had been taken up for support and thereafter parties had filed their written
submissions. The learned Additional District had thereafter delivered the impugned order dated 17. 07.
2003 substituting said K. M. C. Pererain place of the deceased Appellant and setting aside the said
order of dismissal of the action dated 02. 04. 2001 and, also, re-fixing the case for trial on 12. 11. 2003.

It isclear from the said impugned order dated 17. 07. 2003, that the learned Additional District Judge
had dealt with the said order dated 02. 04. 2001 whilst dealing with the application for substitution.
The matter before the District Court wasto file application for substitution. Nevertheless, the learned
Additional District Judge, without considering the application for substitution, has dealt with the order
of dismissal of the case without giving the opposing party an opportunity to present their objections to
the application to purge defaullt,

On the other hand, as| mentioned above, the Appellant-s application to vacate the said order dated 02.
04. 2001 had already been dismissed by the learned Additional District Judge of the same court, by the
order dated 02. 07. 2002. Asthe Court of Appeal has correctly observed, the District
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Court lacksjurisdiction to deal with the said order dated 02. 04. 2001, an order which was dealt with by
the order dated 02. 07. 2002. Hence the said impugned order made by the learned Additional District
Judge dated 17. 07. 2003 has the effect of an order made by the same District Court exercising the
revisionary jurisdiction. Hence, | hold that such an order isin excess of power of the District Court.

In the circumstances, | see no reason to interfere with the Judgment of the Court of Appeal dated 23.
07. 2007. Therefore, | dismiss the instant appeal of the Appellant with costs.

Appeal dismissed.

BUWANEKA ALUWIHARE PC. J. - | agree.
Appeal dismissed

Judgment by: A.H.M. Upaly Abeyrathne, J.
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