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Jurisdiction of High Court-L eave to appeal -1 ssues of law-Act No. 10 of 1996 -
Article 154P of the Constitution

Appellant filed action in the Commercial High Court of Colombo against the Defendant seeking a
Judgment for asum of Rs. 3, 433, 695. 13/- being outstanding payments for services provided by the
Appellant. Respondent raised objection to the Jurisdiction of the High Court to hear this case. It was
taken up as an issue of law. The High Court judge dismissed the action of the appellant on the basis
that the Commercia High Court, Colombo lacks jurisdiction to hear the case.

Appellant sought leave to appea from the Supreme Court.

HELD:

1. Interms of Section 2 (1) of the High Court of the Provinces (Special Provisions) Act No. 10 of 1996
the Minister had appointed, October 11th 1996, as the date from which the High Court established by
Article 154 P of the Constitution for the Western Province, shall have exclusive jurisdiction in respect
of actions, proceedings and applications set out in the first schedule to the said Act, by order published
in the Gazette Extra ordinary No. 943/2 dated 01. 10. 1996.

2. It isclear from the said Gazette notification extra ordinary that in order to institute the said action

in the Commercial High Court holden at Colombo, the Appellant has to establish that either the cause
of action has arisen within the Western Province or the contract sought to be enforced was made within
the Western Province, because the Respondent-s residence is at Matara. The Appellant has failed to
aver such factsin his plaint.

APPLICATIONfor Leaveto Appeal from the Order of the High Couirt.

Murshid Maharoof with Mrs. F. A, Mohamed for the Plaintiff Appellant Suren Gnanaraj SC for the
Defendant Respondent

Cur. adv. vult.
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July 11, 2017
UPALY ABEYRATHNE, J.

The Plaintiff Appellant (hereinafter referred to as the Appellant) instituted an action in the

Commercial High Court of Colombo against the Defendant Respondent (hereinafter referred to asthe
Respondent) seeking ajudgment for asum of Rs. 3, 433, 695. 13, due as outstanding payments for the
service provided by the Appellant. The Respondent has filed the answer denying the averments
contained in the plaint and raised objection to the jurisdiction of the High Court to hear the case.
Accordingly issue No. 10 which was raised as regards the jurisdiction, has been taken up for hearing as
an issue of law. Accordingly, the learned High Court Judge, had dismissed the action of the Appellant
on the basis that the Commercial High Court holden at Colombo lacks the jurisdiction to hear the
matter. The Appellant is now seeking leave to appeal to this court from the said order of the High
Court dated 30. 04. 2010.

Issue No. 10 raised by the Respondent is as follows:
10

(i) Was the contract sought to be enforced between the parties, marked as P5, to the plaint, made in
Matara?

(ii) Has the plaint been filed in contravention of the provisions contained in Section 9 and Section 45 of
the Civil Procedure Code?

(iii) Does this court have no jurisdiction to hear and determine this Action?

(iv) Should this court accordingly dismiss this action in limine in terms of Section 46(2)(i) of the Civil
Procedure Code?

With regard to the jurisdiction, the Appellant has submitted that the action was filed in the High Court
of the Western Province since the matter was commercia in nature and the amount due was above
three million rupees. Also, the Appellant in paragraph 9 of hiswritten submission filed in this court has
averred that -the contract marked P5 clearly states that the said agreement was signed at Matara and
there is no dispute that the residence of the Respondent is also at Matara.. It is clear from the said
submission that the Appellant was not mindful of the provisions contained in Section 2(1) of the High
Court of the Provinces (Special Provisions) Act No. 10 of 1996, which reads thus;
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2(1). Every High Court established by Article 154P of the Constitution for a Province shall, with effect
from such date as the Minister may, by Order published in the Gazette appoint, in respect of such High
Court have exclusive jurisdiction and shall have cognizance of and full power to hear and determine, in
the manner provided for by written law, all actions, applications and proceedings specified in the First
Schedule to this Act, if the party or parties defendant to such action resides or reside, or the cause of
action has arisen, or the contract sought to be enforced was made, or in the case of applications or
proceedings under the Companies Act, No, 17 of 1982 the registered office of the Company is situated,
within the province for which such High Court is established.

Thefirst schedule to the said Act isasfollows;

ALL ACTIONS WHERE THE CAUSE OF ACTION HAS ARISEN OUT OF COMMERCIAL
TRANSACTIONS (INCLUDING CAUSES OF ACTION RELATING TO BANKING, THE EXPORT
OR IMPORT OF MERCHANDISE, SERVICES, AFFREIGHTMENT, INSURANCE, MERCANTILE
AGENCY, MERCANTILE USAGE AND THE CONSTRUCTION OF ANY MERCANTILE
DOCUMENT) IN WHICH THE DEBT, DAMAGE OR DEMAND ISFOR A SUM EXCEEDING
THREE MILLION RUPEES OR SUCH OTHER AMOUNTAS MAY BE FIXED BY THE MINISTER
FROM TIME TO TIME, BY NOTIFICATION PUBLISHED IN THE GAZETTE, OTHER THAN
ACTIONSINSTITUTED UNDER THE DEBT RECOVERY (SPECIAL PROVISIONS) ACT NO. 2
OF 1990. (LIMIT INCREASED TO FIVE MILLION RUPEESBY GAZETTE NOTIFICATION
BEARING NO. 1759/35 DATED 25. 05. 2012.)

In terms of Section 2(1) of the High Court of the Provinces (Special Provisions) Act No. 10 of 1996 the
Minister had appointed, October 11th 1996, as the date from which the High Court established by
Articale I54P of the Constitution for the Western Province, shall have exclusive jurisdiction in respect
of actions, proceedings and applications set out in the first schedule to the said Act, by order published
in the Gazette Extraordinary No. 943/12 dated 01. 10. 1996.

It is clear from the said Gazette notification extraordinary that in order to institute the said action in
the Commercia High Court holden
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at Colombo, the Appellant has to establish that either the cause of action has arisen within the Western
Province or the contract sought to be enforced was made within the Western Province because the
Respondent-sresidenceis at Matara. The Appellant has failed to aver such factsin his plaint,

In the said circumstances | see no reason to interfere with the order of the learned High Court Judge
dated 30. 04. 2014. Hence the application for leave to appeal to this court is refused with costs.

BUVANEKA P. ALUWIHARE PC. J. - | agree.
ANIL GOONARATNE J.- | agree.
Leave refused.

Judgment by: A.H.M. Upaly Abeyrathne, J.
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