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Wit of certiorari-Registered Medical Practioners (RMP) - Change of designation-Registered
Medical Officers (RMO) - Designation revoked-Subsequently letter of revocation
withdrawn-Violation of undertaking-Principles of Natural Justice:Inconsistency of Policy-Docs
amount to abuse of discretion-Wednesbury Rule-Constitution Article 55(5) - Medical Ordinance 30
of 1987 - Section 74 A-lsthe change of designation in contravention of the Establishments
Code-Legitimate expectation-Medical Practioners, Pharmacists, Midwives and Nurses Ordinance.

Held:

(1) Statute givesrise only to adesignation -Assistant Medical Practitioner-, To insist that the former
apothecaries have aformal right to be designated Assistant Medical Officers and Registered Medical
Officers would be to act unlawfully and contrary to the statute.

‘The only designation the Statute gave rise to is the designation of Assistant Medical Practitioner-
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Per Mohan Peiris, PC CJ.

-The Court of Appeal wasin error when it failed to apply the Wednesbury rule in its proper context . . .
and over reached itself by going beyond what the Statute has prescribed- - it atttelvirethe
Medical Ordinance.

APPEAL from the judgment of the Court of Appeal.
Casesreferred to:

1. Nanayakkara Vs. Institute of Charted Accountantsin Si Lanka 1981 2 S R
2. Abewickrame Vs. Pathirana 1986 1 SLR

Ravindranath Dabamei th Sampath Vijithakumarfor the Intervenient Respondent Appellant
Faiza Markefor the Petitioner Respondents
Indika Demuni De Slva DSG ftine 5th, 6th, 7th, & 8th Respondent Respondents
Cur. adv. vult
January 23rd, 2015
MOHAN PIERIS, PC, CJ.

This appeal originated in this Court as an application for special |eave to appeal on the 10th April 1996.
It islamentable that it has traversed through several postponements over the past 18 years, to be
finaly disposed in 2015 in what might well turn out to be an exercise in futility for the parties.

The 2nd and 3rd Petitioner-Respondents are assistant medical officers and members of the 1st
Petitioner-Respondent trade union. Prior to 1989 the Petitioners were known as registered medical
practitioners and assistant medical practitioners respectively In October 1989, their
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designation was changed to registered medical officers and assistant medical officers. Subsequently, the
latter designation was revoked Being aggrieved by the order of revocation, the Petitioners moved the
Court of Appeal for awrit of Certiorari to quash the letter marked P36, and awrit of prohibition
restraining the letter marked P36. In April 1994, the Attorney General, moved to withdraw the letter
P36 Sometime later the 5th Respondent, the Secretary to the Ministry of Health, by a circular marked
P40 informed the Respondents that they are a category of medical practitionersin the medical service
of the Health Department. In December 1994, the Appellant association launched a strike
Consequently, circular No 1847 of December 1994 was issued revoking circulars 1642 (P13) and 1846
(P40) There was aviolation of the undertaking given and a fresh action was filed in the Court of
Appeal (02/1995) seeking awrit of Certiorari. The Appellant-s intervened and the matter was argued
and judgment delivered in favour of the Petitioner-Respondents.

Being aggrieved by that judgment, the Petitioners complained to this Court, which was pleased to

grant leave to appeal. The matter was argued sometime in 2005 and could not be concluded due to the
bench being incapacitated The Petitioners-Respondents complained that there was violation of the
principles of natural justice as they were not afforded an opportunity of being heard prior to the
withdrawal of their designation which had been operative for over five years, and for this reason aone,
that the decision should be struck down. They aso complained that they entertained a legitimate
expectation on the basis that the said change of status had been operative for over five years and the
Respondents had acted upon this basis of the said change and the letters of appointment being issued to
them, coupled with the fact that 1st Respondent had agreed to withdraw the letter of revocation.

We make note of the fact, as observed by Wade, in Administrative Law 10th Edition at page 315 that.
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-Inconsistency of policy may amount to an abuse of discretion, particularly when undertakings or
statements ore disregarded unfairly or contrary to the citizens legitimate expectation-

They further complain that there is no material to warrant the revocation of P13, and that there was a
paucity of material to support such arevocation which was precipitated by threatening strike action It
is submitted that the decision is unreasonable in the context of the test that is to be applied in terms of
the Wednesbury rule, and therefore amenable to the writ jurisdiction of this Court. A useful
observation by Wade again, at page 574, isthat.

‘Where the disciplinary powers are statutory, judicial review now seems to be favored, even in the case
of professional associations, which being outside the sphere of government, were formally outside the
scope of the prerogative remedies.,

In Nanayakkara v Institute of Chartered Accountantsin Si Lanka

(). it was observed that manual of procedure gave the employee rights and imposed obligations on the
employer going beyond the ordinary contract of service, and thus Certiorari was available. The scope of
the writ of Certiorari has been succinctly discussed in the casdefwickrame v. Pathirana

(2)inwhich it was observed that the hallmark of the status between employer and employeeisthe
attachment to the legal relationship of rights and duties. The Appellants have aso sought to assail the
findings of the Court of Appeal on the erroneous application of Article 55 (5) of the Constitution. It is
also observed ibyewickrame v Pathirarfaupra)that Article 55(5) of the Constitution does not

protect orders or decisions of public officers from judicial review, which are nulliitres\oreslt is

also submitted that exhibit P13 (X2) does not refer to government apothecary, and as such Section 74A
of the Medical Ordinance does not apply and in any event, P13, which wasissued in 1989, that is after
the amendment of the Medical Ordinance, has redesigned the Petitioner-Respondents as Assistant
Medical Officers
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The Respondent-Respondent submits that the 5th Respondent-Respondent has conceded in the circular
marked P13 that X2 isvoid for want of compliance with the provisions of the Establishments Code,
that a designation should not be changed without (he approval of the Director Establishment and the
Director Budget, General Treasury, and it is therefore patently clear that the change in designation was
in direct contravention of the provisions of the Establishments Code. It would appear that it is
pertinent to note that the original designation of apothecary, assigned by Section 74 of the Medical
Practitioners, Pharmacists, Midwives and Nurses Ordinance was changed to assistant medical
practitioner and registered medical practitioner by an Amendment No 30 of 1987, which gave birth to
Section 74A which states that,

-Unless the context otherwise requires, every reference to apothecary in the principal enactment and in
any other written law, shall be deemed to be a reference to -assistant medical practitioner.-

It is submitted that the Statute gives alegal right only to registered medical practitioners and assistant
medical practitioners, and that therefore, the Petitioner-Respondents cannot insist that they be
described as registered medical officers and assistant medical officers. It is therefore submitted that the
contract of employment and the designation assigned does not attract any public law remedy.

On a careful consideration of the aforementioned matters, it is clear that the statue givesrise only to a
designation -assistant medical practitioner-, and to insist that former apothecary-s have a formal right
to be designated assistant medical officers and registered medical officers, would be to act unlawfully
and contrary to the Statute It would appear that the Court of Appeal had failed to consider these
matters | do not think it necessary to go into the other matters that no doubt are of importance, but do
not affect the root of the issue that isleft to be determined by this Court The question of the right to
be heard and of |egitimate expectation is surely subordinate to the very core issue of what designation
the Statute gaverise to.
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We are satisfied that the only designation that the Statute gave rise to, is the designation of assistant
medical practitioner. We therefore hold that the Court of Appeal wasin error when it failed to apply
the Wednesbury rulein its proper context, and that it proceeded to err when it took into consideration
matters that ought not to have been taken into consideration, and overreached itself by going beyond
what the Statute had prescribed, In other words, it actieidra viregshe Medical Ordinance as

amended. We therefore allow the appeal with the rider that the affluxion of time may well have
resolved the matter in issue, and that this judgment might only contribute to legal literature

ALUWIHARE, PC, J. - | agree.
SISIRA DE ABREW, J. - | agree.
Appeal Allowed.

Judgment by: Mohan Pieris J.
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