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The plaintiff — respondent instituted action seeking a declaration that
he is the owner of the premises concerned and for ejectment of the
defendant — appellants. The defendant — appellants in their answer
maintained that the deed of sale was executed by him due to financial
difficulties he was undergoing and that the plaintiff was holding the
property in trust for him. The District Court held with the plaintiff.

Held:

[1] Silence of the defendant amounts to an admission of the truth of
the allegations contained in the notice to quit; in certain circum-
stances the failure to reply to a letter amounts to an admission of
a claim made therein.

[2] In dealing with the question of trust the attendant circumstances
are considered very material. The defendant has agreed to vacate
the premises upon finding an alternate place but failed to do so
and a notice had been dispatched requiring the defendant to va-
cate, the defendant having admitted the receipt of the notice to
quit failed to reply — this is a case which a reply is expected — the
defendant’s failure to do so supports the plaintiff’s contention that
it was an outright transfer.
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Per H. N. J. Perera, J.

3]

(4]

“It is clear from the judgment of the learned District Judge that
he accepted and was impressed by the evidence of the plaintift-
respondent and of the other witnesses who gave evidence on his
behalf”.

The District Judge who saw and heard the witnesses and watched
theirdemeanourhadfoundforthedefendants. Wherethe personality
of the witnesses is an essential element the Appellate Court should
not set aside the decision of the trial Judge save in the clearest of
cases.

Appellate Court will set aside inferences drawn by the trial Judge
only if they amount to findings based on -

[a] inadmissible evidence or
[b] after rejecting admissible evidence and relevant evidence or
[c] if the inferences are unsupported by evidence or

[d] if the inferences or conclusions are not rationally possible or
perverse.

Per H. N. J. Perera, J

“I do not see that the findings and the inferences drawn are viti-
ated by any of these considerations. There is no justification for
interfering with the conclusions reached which I perceive are war-
ranted by the evidence that was before him.”

APPEAL from the judgment of the District Court of Kegalle.

Cases referred to:-

(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)

Eleya Lebbe vs. Majeed 48 NLR 357 at 395

Thisa Nona and others vs. Premadasa 1997 1 Sri LR 169
Weideman vs. Walpola 1891 2 QB 534

Saravanamuttu vs. De Mel 49 NLR 529

Dharmatileka Thera vs. Buddharakkita Thera 1990 1 Sri LR 211
M. P. Munasinghe vs. C. P. Vidanage 69 NLR 98

Thomas vs. Thomas 1947 AC 484 at 485 -6

Gunawardane vs. Cabral and others 1980 2 Sri LR 220



Arther vs. Ameen
CA (H. N. J. Perera, J.) 61

Rohan Sahabandu PC with Chaturani de Silva for defendant-appellant.
Faiz Musthapha PC with Thushani Machado for plaintiff — respondent.

06" August 2014
H. N. J. PERERA, J.

The plaintiff-respondent instituted this action in the
District Court of Kegalle seeking a declaration, that the
plaintiff-respondent is the owner of the premises described in
the 1s% 27 and 3™ schedule to the plaint, for the ejectment
of the defendant-appellant and all those holding under the
defendant-appellant, from the said premises. [t was the position
of the plaintiff-respondent that the defendant- appellant
had by deed No:- 2514 dated 16.06.1986 attested by U. B.
Wickemaarachchi Notary Public transferred the said property
to them and has failed to handover vacant possession to
date.

The defendant — appellants filed answer denying the aver-
ments in the plaint and maintained that the said deed of sale
was executed by him due to financial difficulties he was un-
dergoing at that time and that it was only a loan transaction
and was not intended to be an outright transfer as he never
intended to part with beneficial interest. It was also the po-
sition of the defendant-appellant that although the amount
stated as consideration on the fact of the deed is 100,000/-
the actual amount obtained by him was only Rs. 50,000/-.
The defendant-appellant further alleged that the amount
stated as Consideration is less than of the then actual market
value of the property and thus the principle of ‘laesio enormis’
applies and invalidates the deed of sale. The defendant-
appellant prayed foradeclarationthatthe plaintiff-respondents
hold the property on a constructive trust and a
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retransfer of the property in his name. After trial the learned
District Judge delivered judgment in favour of the plaintiff-
respondents as prayed for in the plaint. Aggrieved by the said
judgment of the learned District Judge of Kegalle the defen-
dant-appellant has preferred this appeal to this Court.

Section 83 of the Trust Ordinance is as follows:-

83. Where the owner of property transfer or bequeaths
it, and it cannot reasonably be inferred consistency with the
attendant circumstances that he intended to dispose of the
beneficial interest therein, the transferee or legatee must
hold such property for the benefit of the owner or his legal
representative.”

In dealing with the question of trust the attendant
circumstances are considered very material. In the case of
Elieya Lebbe v. Majeed" at 359 Dias, J stated thus:-

“There are certain tests for ascertaining into which
category a case falls. Thus, if the transferor continued to
remain in possession after the conveyance, or if the transferor
paid the whole cost of the conveyance or if the consideration
expressed on the deed be utterly inadequate to what would be
the fair purchase money for the property conveyed — all these
are circumstances which would show whether the transaction
was a genuine sale for valuable consideration or something
else.”

In the case of Thisa Nona & 3 others V. Premadasa®?, it
was held that the following circumstances which transpired
in that case were relevant on the question whether the trans-
action was a loan transaction or an outright transfer:- (a)
the fact that a non-notarial document was admitted to have
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been signed by the transferee, (b) the payment of the stamp
duty and the Notary’s charges by the transferor, (c) the fact
that the transfer deed came into existence in the course of a
series of transactions, and (d) the continued possession of
the premises in suit by the transferor just the way she did
before transfer deed was executed.

The plaintiff’s are brothers and at the material time the
1st plaintiff was carrying on business in Molagoda in Kegalle
whilst the 27¢ plaintiff was employed in Saudi Arabia. The 1t
plaintiff and the defendant were close associates and had
engaged in several business transactions. The 1t plaintiff
used to supply goods on credit to the defendant and they
used to borrow from each other for their business needs. It
was the position of the 1%t plaintiff that the defendant had
agreed to hand over the premises upon finding an alternate
place but failed to do so and it became necessary to require
him to vacate the said premises as the 27¢ plaintiff who was
resident abroad notified him that he intended to return to
Sri Lanka by 1989 and wanted the defendant to vacate the
premises to enable him to commence a business. accordingly
the notice P5 had been despatched requiring the defendant to
vacate the said premises.

The silence of the defendant amounts to an admission
of the truth of the allegations contained in the said notice to
quit. It has been held in Weideman V. Walpola® that in certain
circumstances the failure to reply to a letter amounts to an
admission of a claim made therein. Lord Esher, M. R there
said:-

“Now there are cases — business and mercantile cases —
in which the Courts have taken notice that, in the ordinary
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course of business, if one man of business states in a letter
to another that he has agreed to do certain things, the person
who receives that letter must answer it, if he means to dispute
the fact that he did so agree. So, where merchants are in
dispute one with the other in the course of carrying on some
business negotiations, and one writes to the other, but you
promised me that you would do this or that, ‘if the other does
not answer that letter, but proceeds with the negotiations, he
must be taken to admit the truth of the statement.”

In Saravanamuttu v. De Mel® Dias, J held that in business
matters, if a person states in a letter to another that certain
state of facts exists, the person to whom the letter is written
must reply if he does not agree with or means to dispute
assertions. Otherwise, the silence of the latter amounts to
an admission of the truth of the allegation contained in that
letter.

The defendant had admitted having received the
notice to quit but failed to reply to the said notice. In all
circumstances, I feel that this is a case which a reply to P5
is expected. The defendant’s failure to do so supports the
plaintiff’s contention that it was an outright transfer.

The Notary has said that the consideration of
Rs. 100,000/- was handed over to him by the 1% plaintiff
and that he in turn handed over to the defendant and
requested him to count it. He further testified that the
defendant accepted the cash and did not complain that he
had not received the full consideration. He had also stated
that he thereafter explained the contents of the deed to the
defendant and thereafter the defendant and the witnesses
signed the deed in his presence. He also stated that no money
was paid to the 1st plaintiff. This contradicts the defendant’s
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position that out of the consideration of Rs. 100,000/-,
Rs. 50,000/- was returned to the plaintiff and the receipt V1
was obtained. This evidence of the Notary was not challenged
in cross-examination. Therefore the contention of the Counsel
for the defendant that a higher value has been entered in the
deed as consideration as it was contended by the Notary that
an amount as low as Rs. 50,000/- cannot be stated in the
deed as the purchase price cannot be accepted.

Surveyor has valued the property at Rs. 7000/- a perch
in 1986. The valuation report does not contain any reasons
for the valuation. He has failed to give statistics of any
comparable sales which is the standard form of valuation of
property. He admitted that the property was shown to him,
and the information supplied only by the defendant. The
learned Trial Judge in his judgment has referred to the infir-
mities in the evidence of the Surveyor and had rejected his
evidence and the defendant’s plea of laesio enormis.

It was contended on behalf of the defendant that on
this particular date on which the deed of sale was effected,
Champika Mudalali was also present at the Notary’s office
and the defendant paid Rs. 40,000/- to Champika Mudalali
and out of the balance Rs. 60,000/-, an amount of
Rs. 50,000/ - was paid back to the plaintiffs and the document
marked V1 was prepared acknowledging the receipt of the said
Rs. 50,000/- by the defendant. It was the plaintiffs position
that three or four days prior to the transaction relating to the
purchase of the land the 1% plaintiff had borrowed a sum of
Rs. 50,000/- from the defendant for the purpose of business,
The said receipt is dated 12.06.1986, which is four days
before the date of the deed. According to the 15t plaintiff this
receipt was executed at the office of Mr. Saheed Attorney-
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at-Law where Wijeratne and Somapala had been employed
as clerks and as such signed the document as witnesses.
It is clear from the judgment of the learned District Judge
that he accepted and was impressed by the evidence of the
plaintiff-respondent and of the other witnesses who gave
evidence on his behalf. In Dharmatilleke Thero V. Buddharak-
kitha Thero®, it was held:-

“The District Judge who saw and heard the witnesses
and watched their demeanour had found for the defendant
where the personality of the witness is an essential element,
the appellate court should not set aside the decision of the
trial Judge save in the clearest of cases.”

In M. P. Munasinghe V. C. P. Vidanage® it was held that
the jurisdiction of an appellate court to review the record of
the evidence in order to determine whether the conclusion
reached by the trial Judge upon evidence should stand has
to be exercised with caution.

“If there is no evidence to support a particular conclusion
(and this is really a question of law) the appellate court will
not hesitate so to decide. But if the evidence as a whole
can reasonably be regarded as justifying the conclusion
arrived at the trial, and especially if that conclusion has been
arrived on conflicting testimony by a tribunal which saw and
heard the witnesses, the appellate court will bear in mind
that it has not enjoyed this opportunity and that the view of
the trial judge as to where credibility lies is entitled to great
weight. This is not to say that the judge of first instance can
be treated as infallible in determining which side is telling
the truth or is refraining from exaggeration. Like other tribu-
nals, he may go wrong on a question of fact, but it is a cogent
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circumstance that a judge of first instance, when estimating
the value of verbal testimony, has the advantage (which is
denied to courts of appeal) of having the witnesses before him
and observing the manner in which their evidence is given.” —
per Viscount Simon in Watt in Thomas V. Thomas'” at 485-6)

Further in Gunewardena V. Cabral and Others®, it was held
that the appellate court will set aside inferences drawn by the
trial Judge only if they amount to findings of fact based on:-

(a) inadmissible evidence; or
(b) after rejecting admissible and relevant evidence; or
(c) if the inferences are unsupported by evidence; or

(d) if the inferences or conclusions are not rationally
possible or Perverse.

In the case before me I do not see that the findings of the
learned District Judge and the inferences drawn by him are
vitiated by any of these considerations. In my view there is no
justification for interfering with the conclusions reached by
the learned District Judge which I perceive are warranted by
the evidence that was before him.

For the above reasons I see no reason to disturb the
judgment of the learned District Judge. Accordingly the
appeal of the defendant — appellant is dismissed with costs.

Appeal dismissed.

To accessthe original judgement, visit: Lankal aw


https://lankalaw.net/sri-lanka-law-reports/

