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Civil Procedure Code - Section 86 [2], Section 86 [3], Section 87 [3]
- Section 187 - Ex parte judgment - Application to purge default -
Should it be supported by an affidavit from the defendant?
Revision — Constitution Article 138

At the trial the defendant — appellant nor an attorney —at-law appeared.
The matter was taken up ex parte and judgment delivered on the same
date. The defendant — appellant sought to get the judgment vacated, and
filed petition supported by the affidavit of his attorney-at-law. Objection
was taken that, there is no affidavit from the defendant and therefore
the application to purge default should be rejected. The District Court
held with the plaintiff.

In appeal,

It was contended that there is no mandatory requirement under Section
86 [3] that the supporting affidavit shall be affirmed by the petitioner
himself, who is making the application under Section 86 [3].

Held:

[1] Under Section 86 [2] it is the defaulting party who has to file an
application and satisfy Court that he had reasonable grounds for
such default.

[2] The defendant — appellants were not present in Court when the
case was taken up. The Counsel who appeared for them had
sought for a postponement but when that application was refused
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the Counsel had clearly stated that he cannot proceed with the
trial as the defendants are not present. Therefore, the defendant
— appellants are bound to give a good reason for not being present
in Court on the trial date. They have failed to do so.

[8] Under Section 86 [2] it is clear this Court can set aside an ex parte
decree only if the defendant has satisfied Court that there were

reasonable grounds for his default.

[4] A default judgment can be canvassed on the merits in the Court
of Appeal in Revision though not in appeal and not in the District
Court itself.

APPEAL from the judgment of the District Court of Colombo.
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This is an appeal from the order of the learned District
Judge of Colombo dated 13.01.1999 refusing to set aside the
judgment entered upon the default of the Defendant-Appel-
lants. According to plaintiff-respondent when the said case
came up for trial on 26" June 1996 the defendant —appellants
were not present in court and an adjournment was sought for
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by the Counsel who appeared for the defendant-appellants.
The court rejected the said application for adjournment and
informed counsel that the case will be taken up for trial and
the case was kept down. Afterwards, when the case was taken
up for trial since neither the defendant-appellants nor an
Attorney-at-Law appeared, the plaintiff-respondent moved to
take up the case ex-parte against the defendant — appellants.
The ex-parte trial was held and the judgment delivered on the
same date.

After the ex-parte decree was served on the defendant-
appellants they made an application to vacate the same. After
inquiry the learned District Judge on 13.01.1999 rejected the
application to vacate the ex-parte judgment. Aggrieved by
the said order the defendant — appellants have preferred this
appeal to this Court.

The main contention of the Counsel for the plaintiff-
respondent was that the petition filed by the defendant —
appellants under Section 86 (2) of the Civil Procedure Code to
vacate the ex-parte judgment dated 26.06.1996 was miscon-
ceived and bad in law for the reason that the said petition did
not comply with imperative requirement stipulated in Section
86(3) of the Civil Procedure Code as it was not supported by
affidavit of the defendant — appellants. The affidavit filed along
with the petition was not that of the defendant —appellants
but the affidavit given by their Attorney-at-Law who made an
appearance on the day when the case was taken up for trial.
It was submitted by the Counsel for the plaintiff-respondent
that since the defendant — appellants failed to support their
petition made under Section 86(2) with an affidavit sworn
by them as required by Section 86(3), no proper application
before the District Court had been filed and therefore the
defendant — appellants did not properly invoke the jurisdiction
of the District Court to vacate the said ex-parte judgment.
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It was the contention of the Counsel for the defendant
— appellants that there is no mandatory requirement under
and in terms of the provisions contained in the subsection
86(3) of the Civil Procedure Code that supporting affidavit
shall be affirmed by the petitioner himself who is making the
application in terms of the said subsection 86(3) of the Civil
Procedure Code.

Section 86(2) of the Civil Procedure Code reads as follows:-

“Where, within fourteen days of the service of the decree
entered against him for default, the defendant with notice to
the plaintiff makes an application to and thereafter satisfies
court, that he had reasonable grounds for such default, the
court shall set aside the judgment and decree and permit the
defendant to proceed with his defence as from the stage of
default upon such terms as to costs or otherwise as to the
court shall appear proper.”

Section 86(3) reads as follows:-

“Every application under this section shall be made by
petition supported by affidavit.”

In Coomaraswamy V. Mariamma 1 it was held that
the requirements set out in section 86 (3) of the Civil Procedure
Code are mandatory and non compliance with same neces-
sarily results in failure of the application made under section
86(2).

In the instant case the defendant —appellant has made
an application by way of petition and affidavit. The support-
ing affidavit obtained from the counsel who appeared on be-
half of the defendant —appellant on the 26.06.1996 has been
tendered with the said petition.
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Under section 86 (2) it is the defaulting party who has
to file an application and satisfy court that he had reason-
able grounds for such default. Therefore what is stated in the
petition has to be supported by an affidavit by the defaulting
party. The defendant-appellants in this case had to satisfy
court that they had reasonable grounds for such default.
The defendant-appellants in their petition have not pleaded
any ground for default as mandatorily required in the said
section.

In David Appuhamy Vs. Yassassi Thero? it was held
that:-

An ex parte order made in default of appearance of a par-
ty will not be vacated if the affected party fails to give a valid
excuse for his default.”

In Chandrawathie v. Dharmaratne® it was held that even
if the affidavit filed by the plaintiff along with petition to have
the order of dismissal vacated in terms of section 87 (3) of
the Civil Procedure Code was defective yet, the affidavit of
the registered attorney tendered along with the said petition
should have been considered since it was sufficient to explain
the facts relevant to the default.

In this case the defendant-appellants were not present
in court when the case was taken up for trial. The counsel
who appeared for them had sought for a postponement of
the case but when that application was refused by court the
Counsel had clearly stated to court that he cannot proceed to
trial as the defendants are not present in court. Therefore the
defendant-appellants are bound to give a good reason for not
being present in court on the trial date. They have failed to do
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so. I cannot accept the argument put forward by the counsel
for the defendant-appellants that the said affidavit submitted
by the counsel for the defendant-appellant is sufficient

compliance of section 86(2).

The defendant-appellants have failed to urge any reason
to justify their default in appearance as stipulated in section
86(2). It is clear, that the court can set aside an ex parte
order only if the defendant has satisfied court that there
were reasonable grounds for his default and in this case the
defendants had failed to satisfy at the inquiry that reasonable
grounds existed for their default. Therefore on the material
available, the learned District Judge cannot be faulted for
dismissing the application of the defendant-appellants, since
they have failed to satisfy the trial Judge that reasonable
grounds existed for their default. Therefore I see no reason
to interfere with the order of the learned District Judge dis-
missing the defendant — appellants application made under
section 86(2).

It was further contended by the Counsel for the
Defendant-Appellants that on perusal of the judgment dated
26" June 1996 it revealed that the said judgment is not in
compliance with the requirements contained in section 187
of the Civil Procedure Code and therefore it should be set

aside.

The revisionary jurisdiction of the Court of Appeal in
terms of Article 138 of the Constitution extends to reversing
or varying an ex parte judgment against the defendant upon
default of appearance on the ground of manifest error or
perversity or the like.
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In Mrs Sirimavo Bandaranayake V. Times of Ceylon
Limited¥, it was held that the revisionary jurisdiction of the
Court of Appeal in Article 138 of the Constitution extends
to reversing or varying an ex parte judgment against the
defendant upon default of appearance on the ground of
manifest error or perversity or the like. A default judgment
can be canvassed on the merits in the Court of Appeal in
revision, though not in appeal and not in the District Court
itself.

For forgoing reasons I am inclined to hold the view that
the findings of the learned District Judge in the impugned
order are correct. The impugned order is hereby affirmed. The
appeal is dismissed with costs.

Appeal dismissed.
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