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The Accused-Appellants were indicted in the High Court for causing the death of Sanjeewa Perera and
were convicted and sentenced to death under Section 296 of the Penal Code. In appeal it was contended
that the learned trial Judge had not referred to the concept of common intention, that there was no
evidence of any specific act committed by the second Accused and the identification of the third
accused was not satisfactory.

Held:

(1) Although the second appellant did not actively participate in the commission of the murder, the
cumulative effect of al the evidence would suffice to establish that the second appellant was a party to
prearranged plan to the killing? of the deceased.

Upon acareful consideration of the relevant facts, it is apparent that the second appellant shared a
common intention with other accussed to commit the crime.

(2) per Lekamwasam, J. -

-. .. these four persons were seen by Karunasena within ten to fifteen minutes after the commission of
the crime. When evidence of Rasika and Karunasena is taken in conjunction there remains no doubt
that these are the four persons who committed the crime. Therefore identification of the third accused
by Karunasenaisin itself sufficient for the purpose of this case.

Appeal from the judgment of the High Court of Balapitiya
Casereferred to:

(1) Mahbub V. Emperor(1925)-AC 118

Daya Gurugéor the Accused Appellants

Sarath JayamanneD SG for the Respondent

cur. ad. vult
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August 6th, 2010
D.S C.LECAMWASAM, J.,

The accused-appellants (hereinafter referred to as the appellants) were indicted in the High Court of
Balapitiyafor causing the death of one Patabendinge Hiran Sanjeewa Perera, an offence punishable
under section 296 of the Penal Code. After trial the appellants were found guilty and were convicted
and sentenced to death. This appeal is against the said conviction and the sentence.

The facts of the case briefly are, when the eye witness Rasika and the deceased were travelling on a
bicycle around 5. 30 p. m. towards Ambalangoda town on the particular day in question, they were
pursued by the three accused and another unidentified person on two other bicycles. Having heard
something similar to the sound of crackers being lit, the deceased had alighted from the cross bar
(frame) of the bicycle and had run ahead when the third accused came from behind and dealt a blow
with a sword, subsequent to which the first accused shot at the deceased and all four fled away from the
scene on their bicycles. When they were fleeing away RPC Karunasena who happened to come along
Kande Road accidently came upon the four persons armed with two swords and signaled the accused to
stop, without paying any heed they deviated to a by road and fled. The only eye witness, Rasika
immediately after the incident rushed to the police station, Ambalangoda which was about a kilometer
away and informed the police about the incident.

At the stage of arguments and in his written submissions the counsel for the appellant confined his
arguments to the following issues, namely;

(2) The learned trial judge has not referred to the concept of common intention

(2) Thereis no evidence of any specific act committed by the second accused and therefore mere fact of
the presence of the second accused is not evidence of common intention

(3) Identification of the third accused is not satisfactory.

Though the appellants allege that the learned trial judge failed to refer to the concept of common
intention, at page 284 he had summarized the whole concept in a very laconic manner. On a perusal of
evidence, it is apparent that the trial judge had the concept of common intention in the back of his
mind in dealing with the case. It is correct that there is no evidence of the fact that the second accused
had committed any specific
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act, but it is equally correct that he was armed with a sword and he was in the company of three other
persons, out of whom two were armed with deadly weapons, appellants- counsel in hiswritten
submissions had stated that the fact of the second accused being armed with a sword was €elicited only
during re-examination. But he had conveniently overlooked the fact that the first witness Rasika was
again subjected to lengthy cross examination for second time with the permission of court, after the
alleged fact of being armed with a sword was elicited. Therefore it is menifest that the appellants had
ample opportunity to cross-examine the key eye witness of the prosecution on the new material.

According to the prosecution evidence, though it is silent about any specific act being committed by the
second accused, there is more than sufficient evidence to prove that the second accused was in the
company of the first and third accused not only prior to the shooting but also following the shooting as
supported by the evidence of RPC Karunasena. If it was -mere presence- on the part of the second
accused, it would be rational to quarry as to the reason he was carrying a sword and his presence in the
company of the other three persons at -Kande Road- even after the shooting. When witness RPC
Karunasena accidently came across this foursome, not only were they in the same company, but also
two of them were still armed with swords. Hence the second accused subsequent conduct too points to
the presence of a murderous common intention.

When the second accused initially came to the scene of the crime, he came with first and third accused
and with another person. It was the third accused who dealt the first blow with a sword followed by the
first accused who fired two shots. Although the second appellant did not, at the time, actively engagein
the commission of the murder-may be for the sole reason that his active participation in the killing was
superfluous by that point of time, the cumulative effect of all the items of evidence would be sufficient
to establish that he was a party to a pre-arranged plan to take the life of the deceased.

In the leading case df1ahabub V. Emperor
(1925) AC 118, the Privy Council laid down the law in the following terms;

-Common intention implies a pre-arranged plan. To convict accused of an offence applying section 34 it
should be proved that the criminal act was done in concert pursuant to the pre-arranged plan. It isno
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doubt difficult if not impossible to procure direct evidence to prove the intention of the individual; it
has to be inferred from his act or conduct or other relevant circumstances of the case-.

On an application of the above principal to the instant case, could it be possible for the second
appellant to arrive at the scene of crime with a sword and in the company of the other three persons on
two bicycles simultaneously unless there was a pre-arranged plan? On a careful consideration of the
relevent facts, it is difficult to resist the conclusion that the second appellant shared a common
intention with the other accused to commit the crime.

Adverting to the other ground of appeal, to wit; identification of the third accused, though there was no
identification parade, the mere fact that the third accused was identified by the first witness Rasika, in
courts two years after the incident and the identification of the third accused by RPC Karunasena
wipes out any infirmities regarding identification.

Asfar asthe facts of this case are concerned, Karunasenais a neutral and impartial witness, he has no
animosity towards the accused. When he was returning from the TV repairman-s abode he had
accidentally seen the three accused and the other unknown person going towards -Kapoo Ela- armed
with two swords. Out of the four, he was ignorant of the identities of all but the third accused. He was
able to identify the third accused as the third accused had been brought to the police station in
connection with some other inquiry, which was investigated by witness Karunasena. These four persons
were seen by Karunasena within ten to fifteen minutes after the commission of the crime. When
evidence of Rasika and Karunasena is taken in conjunction there remains no doubt that these are the
four persons who committed the crime. Therefore identification of the third accused by Karunasenaisin
itself sufficient for the purposes of this case.

For the reasons stated above, | find no justification to interfere with the judgment of the learned High
Court Judge of Balapitiya dated 05th September 2007. Hence | affirm the conviction and the sentence
and dismiss the appeal.

Appeal Dismissed.
Conviction and the sentence affirmed.
Ranjith Silva, J. - | agree.

Judgment by: D.S.C. Lecanmwasam, J.
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