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NIMALACHANDRA
VS.

ATTORNEY GENERAL

COURT OF APPEAL,
SISIRA DE ABREW. J
RAJAPAKSHE, J.
CA 80/2011
HC ANURADHAPURA 153/2006

Penal Code Section 364(1) · Rape·Necessity to prove that accused committed sexual intercourse
without her consent or against her will·beyond reasonable doubt·is corroboration necessary? · Is it
the duty of Judge to permit defense to prove such an omission.
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HELD:

(1) it is dangerous to convict an accused person in a case of rape on uncorroborated testimony of the
prosecutrix

Per Sisira De Abrew, J.

(2) ·Charge of rape being the easiest charge that a woman can make against a man in this world, court
in some cases of rape especially when the accused claims the allegation to be a false one or when the
accused claims that the sexual intercourse was performed with the consent of the woman or when the
evidence reveals that there were elements of consent, insist on corroboration of the testimony.·
(3) On a charge of rape and similar offences it is the practice to instruct the jury that it is unsafe to
convict on the uncorroborated evidence of the alleged victim.

There is a sound reason for it, because these cases are particularly subject to the danger of delibrate
false charges resulting from sexual neurosis, phantasy, jealousy, spite or simply a girl·s refusal to admit
that she consented to an act of which she is now ashamed.

·The question which arises in this case is whether the accused appellant could perform sexual
intercourse on the girl when she was standing without her consent or against her will·

(4) When an omission is brought to the notice of court it becomes a duty of the Learned Trial Judge to
permit the defence counsel to prove such an omission through the investigating officer.

APPEAL from the Judgment of the High Court of Anuradhapura.
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Case referred to:

Sunil Vs. Attorney General 1986 1 SLR pg 230

Amila Palliyage for the Accused Appellant.

Jayantha Jayasuriya Addl. S. G. President·s Counsel with SSC Sudharshana de Silva for the AG.
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December 11, 2012 SISIRA DE ABREW, J.

Heard both Counsel in support of their respective cases. The accused-appellant in this case was charged
for raping a girl named Lathika Priyadharshanie during the period commencing from 12. 04. 2001 to 13.
04. 2002 which is an offence under section 364(1) of the Penal Code.

The charge does not specify that the prosecutrix was under 16 years of age at the time of the incident.
A non summary inquiry has been conducted in this case Therefore case has proceeded on the basis that
the prosecutrix was above 16 years of age Since the prosecutrix is above 16 years of age at the time of
the incident it is necessary for the prosecution to prove that the accused committed sexual intercourse
on the girl without her consent or against her will. This ingredient must be proved beyond reasonable
doubt. If there is a reasonable doubt on this ingredient accused is entitled to be acquitted Facts of this
case may be briefly summarized as follows.

The prosecutrix was living with her grand mother The accused too was living in this house. The
prosecutrix·s mother and the prosecutrix·s mother·s sister have gone abroad for employment. The
accused-appellant who is the husband of the prosecutrix·s mother·s sister was also living in this house.
According to the prosecutrix the accused-appellant has committed sexual intercourse on her on several
occasions. At the time the complaint was lodged at the police station, the prosecutrix was pregnant. At
the time of the examination by the doctor the prosecutrix was having a six months old pregnancy.
According to the prosecutrix she was raped by the accused-appellant without her consent when she was
standing. The question that arises in this case is whether the accused-appellant could perform sexual
intercourse on the girl whilst she was standing without her consent or against her will When we
consider the practical situation, we feel that it is not possible to commit sexual intercourse against her
will or without her consent whilst she was standing Thus from the beginning of the prosecution case
itself we feel that there is a reasonable doubt whether the sexual intercourse was performed without her
consent or against her will. According to her she was raped on several times. Although she was raped on
several times she did not complain to her grand mother who was living with her. The explanation given
by her is that she did not do so as she was threatened by the accused-appellant. If she was threatened
by the accused-appellant, natural question that arises is as to why she did not bring to the notice of the
grand mother for a period of six months. According to the grand mother she was taken to the hospital
as she suddenly felt faint. When she was examined by a doctor in the hospital the grand mother had
come to know that she was pregnant. In the first instance when she was questioned as to who was
responsible for the sexual act she did not reveal the story to the grand mother. The grand mother was
able to find out the person who was responsible for the sexual act only after she was chastised by her
and family members. This is how she revealed the incident to the elders in the family.

According to the short history given by her to the doctor she had sexual intercourse with her uncle on
several occasions for a long period. She, in the said history, does not reveal that the sexual intercourse
was performed without her consent or against her will. It appears from the evidence of the prosecution
case that the accused was performing sexual intercourse for at least a period of six months. All these
things point out that the threat made by the accused-appellant are only empty words When we
consider the evidence of the prosecutrix we feel that the accused-appellant had performed sexual
intercourse with her consent.

The evidence of prosecutrix has not been corroborated by any evidence. In my view it is dangerous to
convict an accused person in a case of rape on uncorroborated testimony of the prosecutrix In a charge
of rape why does the court expect the evidence of the victim to be corroborated by independent
evidence I now advert to this question Charge of rape being the easiest charge that a woman can make
against a man In this world, courts in some cases of rape especially when the accused claims the
allegation to be a false one or when the accused claims that the sexual intercourse was performed with
the consent of the woman or when the evidence reveals that there was element of consent insist on
corroboration of the testimony of the prosecutrix. This may be because the act of sexual intercourse
which may have been performed with the consent of the woman can later turn to be an act of sexual
intercourse Without her consent. If I may put it in another way a woman with whose consent the act of
sexual intercourse was performed can
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consented to an act which she is now ashamed of. In this connection I would like to quote a passage
from Glanvil Williams Proof of Guilt 3rd edition page 158- 159 ·on a charge of rape and similar offences
it is the practice to instruct the jury that it is unsafe to convict on the uncorroborated evidence of the
alleged victim. The rule applies to charge of indecent assault or any sexual offence including an
unnatural offence between males. There is a sound reason for it, because these cases are particularly
subject to the danger of deliberal false charges resulting from sexual neurosis, phantasy, jealousy, spite
or simply a girl·s refusal to admit that she consented to an act of which she is now ashamed.·

In Sunil and another vs. the Attorney General

(1)Justice Dheeraratne remarked as follows. ·It is very dangerous to act on uncorroborated testimony of
a woman victim of a sex offence but if her evidence is convincing such evidence could be acted on even
in the absence of corroboration · When we consider all the matters stated above we are of the opinion
that the sexual intercourse has been performed by the accused-appellant with the consent of the
prosecutrix. In a charge of rape if the prosecution evidence reveals that the sexual intercourse was
performed with the consent of the victim accused is entitled to be acquitted Further if the court feels
that there is a reasonable doubt on the question that sexual intercourse was performed with the consent
of the victim, the accused should be acquitted For the purpose of completeness we would like to observe
the following matter When the prosecutrix is giving evidence she took up the position that at the time
of the incident the accused-appellant closed her mouth with the piece of cloth Learned defense counsel
pointed out that such a thing has not been stated in her statement made to the police When the police
officer was giving evidence, learned defence counsel tried to prove the said omission. But the learned
trial judge did not permit the question to be asked. In our view the learned High Court judge was
wrong when she did not permit the said question to be asked When an omission is brought to the notice
of Court it becomes a duty of the learned trial judge to permit the defence Counsel to prove such an
omission through the investigating officer.

For the above reasons we are unable to permit the conviction to stand. We therefore set aside the
conviction and the sentence and acquit the accused-appellant.

SUNIL RAJAPAKSHE, J-I agree.

Appeal allowed.

Judgment by: Sisira de Abrew, J.
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